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THE  COURf  OF  TEINDS  AND  MR  BUCHANAN'S  TREATISE. 

A  Treatise  on  Hie  Law  of  Scotland  on  the  subject  of  Teinds  or  Tithes* 
By  William  Buchanan,  Esq.,  Advocate,  Solicitor  of  Tithes  id 
Scotland,  etc.,  etc.    Edinburgh :  Bell  and  Bradfute. 

The  Law  of  Teinds  is,  in  ntore  senses  than  on^,  decidedly  consef- 
vative  in  its  tetldencv^  Founded  in  the  most  ancient  traditions  of 
our  history,  referring  for  its  sources  and  its  illustrations  to  the  jus 
eanonieum  of  the  middle  ages,  dealing  with  rights  of  property  which 
originated  in  usurpation,  and  which  are  maintained  and  vindicated 
in  defiance  of  the  doctrine  of  prescriptive  possession  which  limits 
the  investigation  of  feudal  titles,  it  is  essentially  a  thing  of  the  past, 
like  a  fragment  of  some  extinct  projected  formation  into  a  world 
peopled  by  forms  of  a  different  order,  and  governed  by  different  laws 
and  usages.  The  very  practitioners  of  this  antique  jurisdiction  seem 
to  have  descended  with  it  from  an  earlier  generation.  The  author 
of  the  treatise  before  us,  who,  as  her  Majesty's  counsel  in  the  Court 
of  the  Commissioners,  may  be  regarded  as  a  representative  man 
ftmong  those  who  are  learned  in  the  law  of  Teinds,  is,  we  believe^ 
the  oldest  practising  member  of  the  bar ;  and,  judging  from  his  work, 
we  shonld  say  that  he  inherits  much  of  that  passion  for  antiquarian 
Research  and  recondite  examination  of  authorities  which  distinguished 
the  bar  at  an  earlier  period  of  its  history  than  the  present  century. 
We  are  not  prepared  to  affirm  that  Mr  Buchanan^s  connection  with 
the  Court  of  Commissioners  dates  from  its  institution  in  1707,  but 
we  shonld  not  feel  surprised  to  learn  that  it  was  so.  But  for  his 
presence  on  Friday  mornings  at  nine  o'clock,  we  are  persuaded  that 
the  Lord  Ordinary's  department  would  expire  of  inanition  ;  and 
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how  it  ever  could  have  existed  without  him  is  a  prohlem  so  difficult 
of  solution,  that  we  prefer  to  take  refage  in  the  belief,  that  the  Court 
of  Teinds  and  Mr  Buchanan  are,  and  ever  were,  as  Mr  Mill  would 
say,  *  co-existent.'  When,  therefore,  we  follow  Mr  Buchanan's 
elucidations  of  the  many  intricate  questions  that  were  determined  in 
the  youth  of  the  Court  of  Teinds,  we  defer  to  his  reasoning  with  the 
respect  which  justly  belongs  to  cantemporanea  expositio ;  and  feel 
assured  that,  if  not  actually  present  at  the  hearing  of  the  decisions 
which  he  cites,  he  has  so  thoroughly  imbibed  the  spirit  of  that 
department  of  ancient  erudition,  as  to  have  become  in  effect  its 
authentic  interpreter. 

Mr  Buchanan's  treatise  on  the  Law  of  Teinds  has  been  known  to 
be  in  preparation  for  a  considerable  time  past ;  and  those  whose  pro- 
fessional avocations  bring  them  into  frequent  contact  with  the  intri- 
cate and  un&miliar  steps  of  a  teind  process,  have  naturally  looked 
forward  to  its  appearance  with  some  anxiety.  In  attempting  to 
estimate  a  work  upon  a  department  of  the  law  which,  as  Mr  Buchanan 
truly  affirms,  is  supposed  to  be  a  good  deal  involved  in  obscurity, 
we  must  not  presume  too  readily  on  the  reader's  acquaintance  with 
the  subject.  We,  of  course,  must  be  presumed  to  be  conversant 
with  it ;  but  the  reader,  unless  he  is  also  an  editor,  is  not  privileged 
to  know  everything  ;  and  if  he  is  conscious  of  being  profoundly 
illiterate  on  the  subject  of  tithes,  it  may  be  some  consolation  to  him 
to  know  that  his  ignorance  is  shared  by  many  excellent  persons  in 
both  branches  of  the  legal  profession.  In  the  meantime,  it  is  to  be 
feared  that  the  brief  space  (six  pages  octavo)  allotted  to  the  business 
of  this  review,  is  wholly  inadequate  to  the  accomplishment  of  the 
object  which  we  have  at  heart — the  enlightenment  of  the  reader ; 
a  circumstance  which  makes  it  only  the  more  clearly  imperative 
that  we  should  advise  him  to  acquire  Mr  Buchanan's  book,  in  which 
he  will  find  abundant  information  on  every  conceivable  point  con- 
nected with  the  law  of  this  descripticm  of  property,  and  the  rights  of 
the  Church,  the  heritor,  the  patron,  and  the  titular. 

The  treatise  commences  with  an  Introductory  Chapter,  in  which 
are  sketched  with  clearness  and  accuracy  the  history  of  the  law  of 
tithes.  Beginning  with  an  account  of  the  several  orders  of  clergy 
in  the  Komish  Church,  the  tenure  of  their  offices,  and  their  right  to 
the  spiritual  emoluments  pertaining  to  them,  it  diverges  to  the 
alterations  on  the  canon  law  rules  sanctioned  by  the  Scottish  Par* 
liaments  prior  to  the  Reformation,  and  concludes  with  a  survey  of 
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the  state  of  ecclesiastical  property  after  the  general  confiscation^  and 
the  effects  resulting  from  the  alternations  between  Episcopal  and 
Presbyterian  church  government  in  the  fifteenth  century. 

The  initial  chapter  on  the  Nature  and  Distinction  of  Teinds^  after 
defining  the  limits  and  incidence  of  parsonage  and  vicarage  tithes, 
is  chiefly  occupied  with  the  discussion  of  the  question.  What  lands 
zie  teindable  t  On  the  interesting  question  of  the  liability  of  lands 
reclaimed  from  the  sea  or  inland  lakes,  raised  in  the  Lochleven  case, 
the  author  makes  the  following  observations : — 

*  It  is  an  admitted  principle  that  waste  lands  are  not  teindable,  but  become 
teindable  when  reclaimed ;  and,  on  the  same  ground,  ought  not  the  lands  re- 
claimed by  embankment  or  drainage  to  be  in  like  manner  teindable  ?  The  mere 
nature  of  the  obstacles  removed  can  make  no  difference  in  the  rule  of  law. 
There  may  no  doubt  be  much  difference  in  different  cases,  between  the  amount 
of  labour  and  expense  incurred  in  removing  the  obstacles  that  stand  in  the  way 
of  bringing  the  lands  into  cultivation.  But  the  nature  of  the  obstacleB  removed, 
or  the  difficulties  or  expense  incurred  in  their  removal,  cannot  affect  the  cha- 
racter or  liabilities  of  uie  land,  when  actually  cleared  and  made  arable.  The 
labour  and  expense  employed  in  that  operation  may  lead  to  some  equitable 
consideration  in  the  circumstances,  but  it  can  be  no  reason  for  setting  aside  the 
rule  of  law,  and  declaring  in  favour  of  the  lands  an  immunity  from  teinds  which 
the  law  does  not  acknowledge.* — (P.  72.) 

Passing  over  the  subject  of  Tacks,  we  pause  to  notice  that  the 
chapter  on  Valuation  and  Sale  contains  a  full  discussion  (p.  182,  et 
seq.)  of  the  various  questions  affecting  the  validity  of  vahiations 
which  depend  on  the  title  of  the  parties  to  sue  or  to  defend.  From 
the  authorities  there  cited,  it  appears  that  the  Court  has,  in  several 
instances,  reduced  decrees  of  valuation  which  had  stood  for  more 
than  a  century,  on  the  ground  that  all  parties  interested  had  not 
been  called. 

The  chapter  on  Augmentations,  the  longest  in  the  volume,  will 
doubtless  be  very  firequently  referred  to ;  and  here  we  cannot  but 
lament  that,  in  treating  of  a  subject  which  does  not  admit  of  metho- 
dical subdivision,  the  author  has  not  fufnished  his  readers  with  a 
guide  to  the  import  of  the  text,  in  the  shape  of  marginal  notes,  or 
short  titles  to  the  paragraphs.  We  know,  by  painful  experience,  the 
irksomeness  of  the  task  of  writing  a  marginal  abstract  to  a  law-book ; 
and  we  are  also  aware  that  the  adjection  of  such  an  abstract  forms 
a  serious  addition  to  the  expense  of  printing.  But  the  contribution 
of  this  additional  labour  and  expense  doubles  the  value  of  the  book 
as  a  work  of  reference,  and  it  ought  to  be  given  cheerfully  and  un- 
grudgingly. In  the  absence  of  paragraph  titles,  those  professional 
gentlemen  who  are  obliged  to  make  use  of  the  book,  have  no  alter- 
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native  but  to  read  the  chapter  from  beginning  to  end ;  and  W9 
should  as  little  think  of  asking  our  professional  friends  to  do  thaty  a9 
we  would  expect  ^  client  to  wade  through  all  the  authorities  which 
we  had  consulted  in  order  to  advise  him. 

In  Chapter  fifth,  the  author  traverses  with  the  confidence  of  an 
experienced  guide  the  mysteries  of  the  action  of  ^  Locality/  Here 
we  must  respectfully  but  firmly  decline  to  follow  Mr  Buchanan, 
having  a  lively  recollection  of  the  unutterable  horrors  and  perplexi* 
ties  which  besiege  the  adventurer  who  finds  himself  involved  in  the 
mazes  of  that  most  labyrinthine  of  processes.  One  vital  question, 
indeed,  underlying  the  whole  subject,  possesses  to  many  a  weary 
practitioner  the  charm  of  a  historical  problem ;  and  could  we  be 
assured  that  Mr  Buchanan's  work  contained  a  satisfactory  solution, 
his  chapter  on  Localities  would  no  longer  be  for  us  a  *  Yarrow  un-^ 
visited.'  We  put  it  to  Mr  Buchanan,  who  alone  of  all  men  living 
is  able  to  answer  us,  and  humbly  await  his  reply :  Is  there,  within 
the  memory  of  man,  any  instance  of  a  process  of  Locality  having 
been  brought  to  a  termination  1  Do  the  records  of  the  Teind  Com* 
mission  attest  the  existence  of  such  a  prodigy  as  an  extracted  fina) 
decree  of  Locality,  or  do  all  the  actions  of  Augmentation,  Modifica^ 
tion,  etc.,  still  remain  pending  processes  f  We  have  seen,  and  our 
hands  have  handled,  the  papers  in  a  pending  Locality  which  origi* 
nated  in  the  eighteenth  century ;  but  possibly  there  may  be  actions 
begun  in  the  seventeenth  century,  which  either  have  been,  or  are 
about  to  be,  brought  to  a  conclusion.  Yet  that  again  can  hardly  be, 
because  the  Court  of  Teinds  itself  only  dates  from  the  Union,  i.f .,  in 
1707 ;  and  therefore  we  very  much  fear  that  the  Court  is  too  young 
to  have  outlived  the  first;  generation  of  the  genus  Locality.  In  the 
absence  of  authentic  data,  it  would  be  premature  to  speculate  upon 
the  possible  longevity  of  the  existing  stock  of  Localities ;  but  as  fate 
has  denied  the  attribute  of  immortality  to  human  institutions,  it  i^ 
reasonable  to  look  forward  to  a  time  when  a  limit  may  be  put  to  their 
duration.  Two  centuries  is  the  briefest  m^^asure  of  vitality  which  it 
would  be  decent  to  assign  to  the  first  parent  of  the  species.  Should 
we  survive  the  year  1907,  we  may  perhaps  hope  to  witness  tjie  inter- 
ment of  process  Number  One ;  but  at  w^^  epoch  the  span  of  life  of 
this  hardy  and  sempiternal  race  may  approach  the  tangential  limit  of 
threescore  and  ten— whether  in  the  year  a.d.  2007,  or  more  likely, 
at  the  commencement  of  a  new  millennial  epoch — ^it  would  be  rash 
to  calculate.    The  secular  revolutions  of  the  solar  system  are^  fyf 
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eortain,  too  brief  to  measure  the  prodigious  intervals  of  time  that 
mufit  form  the  basis  of  such  a  computation. 

The  New  Zealander  who  is  destined  to  explore  the  ruins  of  the 
Edinburgh  Begister  House,  may  be  led  to  form  a  very  erroneous 
estimate  as  to  the  duration  of  human  life  in  the  second  chiliad  of  the 
Christian  era,  if  he  shoiuld  chance  to  stumble  upon  the  fossil  remains 
of  a  process  of  Locality.  In  his  timq,  it  is  reasonable  to  suppose  that 
the  average  divation  of  an  action  will  be  considerably  shorter  than 
the  life  of  a  citizen  of  New  Zealand^  So  mucli,  we  must  concede^ 
in  deference  to  Mr  Buckle  and  the  progressive  school  of  historical 
philosophers.  But  further,  may  it  not  by  that  time  have  come  to  be 
even  ineoncewable  Uiat  an  action  of  any  kind  should  be  protracted  for 
the  space  of  the  lifetimes  of  two,  three,  or  four  generations  of  litigants  ? 
Starting  from  what  must  appear  a  reasonable  assumption  in  a  more 
advanced  stage  of  civilisation, — namely,  that  actions  of  Locality  were 
begun  and  finished  within  the  compass  of,  say,  half  the  average 
period  of  human  life, — what  conclusion  is  our  New  Zealander  to  draw 
from  the  discovery  of  a  process  extending  over  a  period  of,  for  ex- 
ample, from  100  to  160  years?  The  inference  is  obvious — he  must 
hold  it  to  be  established  by  the  clearest  statistical  evidence,  that 
Scotchmen  in  the  nineteenth  century  enjoyed  a  length  of  life  which 
we  need  not  more  specifically  indicate,  but  which  may  be  represented 
as  a  mean  proportional  between  that  of  their  degenerate  descendants 
and  the  age  of  Methuselah. 

We  have  wandered  so  far  ^om  the  proper  subject  of  our  paper, 
that  Mr  Buchanan  must  forgive  us  if  we  are  unable  at  this  moment 
to  enter  more  minutely  upon  an  examination  of  his  treatise.  The 
subsequent  chapters  on  Stipend,  Warrandice,  and  Prescription,  are 
marked  by  the  same  fulness  and  research  that  characterize  the  more 
practical  parts  of  the  work.  Exception  might,  in  some  instances, 
be  taken  to  the  excess  of  detail  with  which  he  surrounds  his  citation 
of  authorities;  but  this  is  pardonable  in  a  work  which  is  based  largely 
on  materials  not  generally  accessible. 

The  following  passage,  which  is  introductory  to  the  chapter  on 
Warrandice,  wiU  enable  the  reader  to  judge  of  the  satisfactory  way 
in  which  the  author  can  state  and  illustrate  a  principle  :-r- 

'  The  right  of  teinds,  as  has  been  ahready  shown,  is  not,  in  its  nature,  absolutd 
or  WLqQAUfied,  being  subject  to  that  indefeasible  burden  of  a  suitable  mainte- 
nance to  the  minister  serving  the  cure,  which  nothing  can  extinguish  or  dis- 
charge 80  long  as  there  is  any  existing  fund  applicable  to  that  purpose.  And 
M  teuids  are  held  ood  possessed  by  titulaiCB  subject  to  that  claim,  they  are,  and 
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can  only  be,  conyeyed  to  others  under  the  like  burden,  i?hich  accompanies  them 
at  every  transmission,  and  cannot  be  got  rid  of  except  by  that  proceeding  which 
gets  rid  of  the  teinds  themselyes, — namely,  a  bona  fidt  surrender  of  the  whole 
to  the  minister.  But  when  parties  are  not  inclined  to  adopt  that  ultimate 
remedy,  and  proceed  to  settle  and  transact  regarding  the  teinds  as  matter  of 
contract  between  themselves,  they  may  agree  that  the  risk  of  all  or  any  of  the 
supervening  casualties,  which  they  dreul  as  incident  to  the  teinds,  may  be 
exclusively  borne  by  one  or  the  other,  as  may  be  adjusted  between  them. 
There  can  be  no  doubt  that  such  a  condition  is  perfectly  lawful  in  any  transfer 
or  sale  of  teinds,  there  being  nothing  to  prevent  the  one  party  from  stipulating 
for,  and  the  other  from  undertaking,  such  an  obligation  as  may  be  eff^ual  to 
relieve  the  granter  from,  and  to  impose  upon  the  grantee,  or  vict  versa^  the 
risk  of  any  future  burdens  by  which  the  teinds  may  be  affected.  It  is  to  be 
observed,  however,  that  such  an  obligation  must  be  conceived  in  terms  apt  and 
clearly  expressive  of  the  intention  of  the  parties,  as  a  good  deal  of  contrariety  of 
opinion  and  decision  has  arisen  in  practice  from  defects  and  ambiguities  in  the 
terms  employed  for  that  purpose,  which  have,  in  some  instances,  proved  fatal  to 
the  claim  of  relief.*— (P.  288.) 

The  concluding  chapter,  on  Teind  Jurisdiction  and  Process,  is 
less  satisfactory  than  the  rest  of  the  work,  being,  in  fact,  little  more 
than  an  abridgment  of  the  Acts  of  Parliament*  W9  would  have 
desiderated  rather  a  more  practical  treatment  of  this  part  of  the 
subject,  embracing  a  concise  and  clear  statement  of  the  various  steps 
of  process  in  the  different  classes  of  actions,  with  fonqs  of  the  most 
usual  interlocutors.  We  hope  Mr  Buchanan  may  be  persuaded  to 
publish  a  short  appendix,  supplying  what  is  defective  in  this  par* 
ticular.  We  can  assure  him  that  no  part  of  the  work  would  be 
more  prized  than  a  guide  to  the  eye^-day  practice  of  tJiQ  Court  of 
Commissioners  for  Teinds. 
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Two  companions  sit  down  to  celebrate  a  piece  of  good  fortune  which 
has  happened  to  one  of  them.  The  potations  are  too  protracted, 
and  lead  to  results  very  different  from  those  intended*  A  quarrel 
ensues ;  and,  to  come  quickly  to  the  end  of  the  matter,  one  of  them 
wakens  next  morning  from  his  fit  of  intoxication  to  find  himself  in 
prison  on  the  charge  of  murdering  a  friend,  whom  in  sober  moments 
he  would  have  been  the  last  in  the  world  to  injure.  Or,  to  take 
another  case,  a  man  drinks  more  or  less  fq^p  ypars,  till  his  constitu- 
tion is  shattered ;  the  loss  of  his  wife  is  followed  by  a  month  of  more 
than  usually  hard  drinking ;  at  the  end  of  this  month  he  goes  home 
one  evening  thoroughly  insane  from  the  effects  of  the  continued 
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drinking  (and  from  no  other  cause),  and  he  kills  his  favourite  child* 
The  next  morning  he  is  sober  and  sane ;  and  the  knowledge  of  what 
he  has  done  the  night  before,  is  to  him  not  more  definite  than  the 
impression  of  some  fearful  dream.  To  what  extent  are  these  men 
responsible  for  their  actions  t 

There  are  two  extreme  views  which,  it  is  evident,  may  be  taken 
— and,  in  point  of  fact,  have  been  taken — of  such  a  question.  There 
is  the  view  which  it  is  usually  said  the  laws  of  England  and  of 
Scotland  take  of  the  matter,  and  which  many  have  heard  laid 
down  with  great  force  by  the  judge  who  a  few  years  ago  presided 
in  our  supreme  criminal  court.  ^  Drunkenness,'  it  was  said,  ^  was 
no  defence ;  it  was  not  even  a  palliation ;  it  was  rather  the  addition 
of  one  crime  to  another;  and  he  who  chose  voluntarily  to  indulge  in 
strong  drinks  till  his  reason  was  overmastered,- must  be  held  in  law  to 
be  answerable  for  all  the  consequences  of  his  conduct/  The  other 
extreme  view  is  less  repulsive,  but  it  can  hardly  be  said  to  meet 
more  effectually  the  justice  of  the  case.  It  has  been  laid  down  in 
two  continental  codes  of  criminal  law— --prepared  with  great  care, 
under  the  advice  of  lawyers  of  ability,  well  acquainted  with  what 
had  been  laid  down  elsewhere  upon  the  point — that  intoxication  is 
a  defence ;  and  that  where  a  person  commits  an  unpremeditated 
crime,  while  so  intoxicated  as  not  to  know  what  he  is  doing,  he  is 
not  responsible.  The  view  taken  in  these  codes  is,  that  a  man  who 
is  intoxicated  is,  for  the  time  being,  as  completely  insane  as  any 
inmate  of  a  lunatic  asylum ;  that  the  law  regards  only  the  fact  of 
incontroUable  insanity  at  the  time  of  the  crime,  and  has  no  concern 
with  the  causes  which  induce  it,  or  whether  it  is  chronic  or  temporary 
in  its  nature.  The  general  code  for  Prussia.lays  dov^n  that  whoever 
is  robbed  of  his  senses  by  drink  is  to  be  deemed  mad;^  and  then  the 
criminal  code,  following  this  up,  enacts  that  whoever  is  road  at  the 
time  of  the  crime  is  irresponsible.^  This  law  has  been  many  years 
in  operation ;  and  there  have  followed  none  of  those  evil  conse- 
quences to  society,  usually  predicted  in  this  country  as  being  inevi- 
table, if  we  once  endeavour  to  discriminate  between  crimes  com* 

1  AUgemeine  Landrecht^  §  28,  Tit.  4,  Tkl.  I. — ^PeTsonen  welche  durch  den 
Trank  des  Gebiauchs  ihrer  YerDunft  beraubt  worden,  sindf  so  lange  diese 
Tmnkenheit  dauert,  den  Wahnsinnigen  gleich  zu  achten.  {Quoted  in  Casper : 
Handbtich  der  gerichtlichen  Medicin,  Bidogischer  Tbeil,  s.  553.) 

*  StrafgesetSueh  /ttr  die  Preussischen  Staaten,  §  40. — Ein  Verbrechen  oder 
Yergehen  lat  nicht  vorfaanden,  wenn  der  Thater  ziir  zeit  d^r  That  wahnsinxiig 
oder  blodsiDxiig,  oder  die  freie  WiUensbestiauxiung  desselben  durch  Gewalt  oder 
dnrch  Drohongen  ausgeschlossen  war. 
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mitted  with  malice  aforethought,  and  those  which  are  the  accidental 
consequences  of  dissipation.  The  Prussian  law  is  administered 
with  great  caution,  and  its  benefit  is  invariably  refused  when 
there  is  room  for  suspicion  that  the  crime  was  previously  contem^ 
plated,  or  that  the  drunkenness^  was  not  of  sucii  a  degree  as  wholly 
to  have  overcome  the  power  of  self-control.  In  short,  the  benefit 
of  the  law  is  not  given  except  where  it  is  dear  that  there  is  no 
criminal  intention.'  The  Austrian  code  carries  out  similar  views 
with  greater  fulness,  A  crime  committed  by  a  person  who  was  so 
intoxicated  that  he  did  not  know  what  he  was  doing,  is  not  punish- 
able;* but,  on  the  other  hand^  he  is  not  entirely  free,  for  he  may 
be  punished  for  the  drunkenness,^  in  the  ordinary  case,  with  im- 
prisonment for  a  period  of  from  one  to  three  months ;  and, — as  if 
purposely  to  meet  the  objection  that  the  framers  of  the  code  had  not 
considered  the  whole  bearings  of  the  matter,  and  were  proceeding, 
in  ignorance  of  the  consequences  of  their  principles, — it  is  enacted 
that  if  the  person  had  reason  to  know  that  he  was  liable  in  drunk- 
enness to  fits  of  passion,  he  is  to  be  punished  with  imprisonment, 
accompanied,  if  thought  proper,  by  hard  labour,  for  a  period  not 
exceeding  six  months.* 

If  the  provisions-  of  these  Grerman  laws  appear  somewhat  remark- 
able, and  perhaps  somewhat  t&  overstrain  the  application  of  those 
legal  principles  which  our  courts  have  shown  so  strong  an  inclina- 
tion not  to  recognise  at  all,  it  may  be  well  to  inquire  if  there  be  no 
middle  course.  We  shall  find  that  there  is  a  middle  course,  followed 
in  two  countries,  whose  decisions  on  legal  points  no  Scottish  lawyer 

^  See  Casper,  nt  supra. 

*  Strafytsetz  fur  das  Kaiserthrm  Oesterreich,  §  2. — ^Daher  wild  die  Handltlng 
oder  IJnterlassQog  nicht  als  Verbrechen  zUgerechnet ; 

(a)  Wenn  der  Thater  des  Grebrauches  dee  Vernunft  ganz^  beranbt  ist ; 

(()  Wenn  die  That  bei  abwechsebidei'  Sinnenvemickung  zti  der  zeit,  da  die' 
Verriickung  dauerte ;  oder 

(c)  In  einer  ohne  abeicht  atif  das  Verbrechen  zdgezogen  voUen  Berattechxmg. 
oder  einer  anderen  Sinnenverwirrung,  in  welcher  der  Th»(er  sich 
seiner  Handlung  nich  bewusst  war,  begangen  worden. 

*  Ib.i  §  236.— Obgleich  Handlungen  die  sonst  Verbrechen  sind,  in  einer  zufal-^ 
ligen  Trnnkenheit  venibt,  nicbt  als  Verbrechen  angesehen  konnen.  so  wird  in^ 
diesem  Falle  dennoch  die  Trnnkenheit  als  eine  Uebertretung  bestraft. 

*  76.,  §  623. — Trnnkenheit  ist  an  deinjenigen  als  ITebertretung  zu  bestrafen, 
der  in  der  Berauschung  einer  Handlung  ansgeiibt  hat,  die  ihxn  ausser  diesem 
Zustande  als  Verbrechen  zagerechnet  wiirde.  Die  strafe  ist  Arrest  yon  einem 
bis  zu  drei  Monaten.  War  dem  Trunkenen  als  Erfahrang  bewusst,  das  er  in 
der  Berauschung  h^ftigen  Gemtithsbewegungen  ausgeeetzt  sei,  so  soil  der  Arrest 
Terscharf t  bei  grosseren  Uebelthaten  abev  aitf  strengen  Amst  bis  zu  secha 
Monaten  erkannt  werden. 
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vrould  ever  dream  of  treating  v^ith  disrespect;  and  it  is  worthy  of  being 
noticed  at  once,  that  the  practice  followed  in  these  countries  has  been 
adopted  rather  after  a  contemplation  of  the  actual  circumstances  of 
the  case,  and  in  an  attempt  to  apportion  the  punishment  to  the  actual 
guilt,  than  as  a  deduction  from  any  abstract  principles.  In  France, 
as  is  well  known,  the  criminal  code  distinguishes  between  murder 
committed  with  premeditation  and  murder  committed  on  sudden 
provocation, — a  distinction  analagous  to  that  which  used  to  be  recog- 
nised in  our  own  law  between  assassination  and  murder  in  chaude 
meUe.  Murder  with  premeditation,  in  France,  is  punishable  by 
death.  Murder  without  premeditation  (in  which  class  a  murder 
committed  in  an  accidental  fit  of  intoxication  would  rank)  is  punish- 
able  by  penal  servitude  for  life.  If  Uie  jnry  think  proper,  they  may 
farther  return  the  fact  of  intoxication  as  an  extenuating  circum- 
stance, in  which  event  it  is  within  the  discretion  of  the  Court  to 
award  penal  servitude  for  life,  or  penal  servitude  (or  imprisonment) 
for  a  limited  period.^ 

The  law  of  what  were  the  United  States  of  America  distinguishes 
murders  into  those  of  the  first  and  second  degree,  the  presence  or 
absence  of  the  intent  to  murder  (whether  premeditated  or  unpre- 
meditated) constituting  the  point  of  difference,  and  the  one  class 
being  punishable  by  death,  and  the  other  by  penal  servitude  for  life. 
Now  the  theory  of  the  American  law  is,  that  a  person,  by  being  in- 
toxicated, does  not  escape  from  responsibility ;  but  he  is  to  answer 
only  for  what  he  actually  did.  He  had,  ex  conceaett^  when  sober,  not 
the  remotest  intention  of  committing  the  crime ;  and  when  he  was 
drunk  he  had  equally  no  intent,  because  he  had  no  control.  His 
crime,  therefore,  is  that  of  committing  murder,  in  consequence,  no 
doubt,  of  culpable  conduct,  but  with  no  intent  to  commit  it ;  and 
therefore  the  murder  ranks  as  of  the  second  degree.' 

It  remains  to  be  considered  whether  those  rules  of  French  and 
American  law  be  not  more  consistent  with  justice,  and,  indeed,  with 
the  fundamental  principles  of  our  own  law,  than  the  rules  currently 
received. 

In  ordinary  life,  no  one  for  a  moment  confounds  the  guilt  of  one 
who,  in  cold-blooded  deliberation,  or  in  the  uncontrolled  storm  of 
angry  passion,  commits  a  violent  crime,  and  of  him  who  commits  a 

»  Code  Penal,  §§  296,  302,  304,  463. 

s  Wharton's  Criminal  Law  of  the  United  States,  fourth  edition,  §  41. 

VOL.  Vn.,  NO.  LXXin.— JANUAKT  1863.  b 
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crime  jast  becaase  he  was  drunk.  No  one  confounds  a  drunken 
row  with  a  garotte  robberj ;  or,  though  the  violence  used  on  both 
occasions  maj  have  been  the  same  in  amount,  thinks  it  necessary 
for  the  safety  of  society  that  many  years'  penal  servitude  should  in 
both  instances  be  the  punishment.  Every-day  experience  tells  us 
that  the  sober  criminal  is  a  much  more  guilty,  as  well  as  a  more  dan* 
gerous,  personage  than  his  drunken  rival.  In  the  case  of  all  minor 
crimes,  it  is  undoubted  that  the  plea  of  their  having  been  committed 
in  a  casual  fit  of  intoxication  is  a  palliation  in  the  popular  mind, 
and  has  a  very  extensive,  though  in  general  carefully  veiled,  influ- 
ence in  mitigating  punishment  in  courts  of  justice.  It  is  only  when 
we  come  to  capital  crimes  that  speculative  difficulties  arise.  Yet  it 
is  in  the  case  of  such  crimes  that  there  ought  truly  to  be  the  least. 
The  moral  guilt  of  one  who,  in  the  madness  of  intoxication,  commits 
a  murder,  is  not  greater  than  that  of  one  who,  in  the  same  state  of 
mind,  expends  the  violent  impulse  on  some  inanimate  object.  In 
either  case,  the  result  is  equally  uncontemplated,  and  at  the  time  of 
the  impulse  is  equally  uncontrollable.  The  moral  guilt  consists  not 
in  the  act  of  violence,  but  in  the  criminal  indulgence  which  per- 
mitted the  brain  to  be  so  afiected  by  a  poisonous  liquid  that  the 
will  lost  all  control.  That  is  the  moral  gmlt ;  and  it  is  precisely  the 
same  in  degree  whether  the  withdrawal  of  the  control  be  followed  by 
actual  crime  or  not,-— exactly  as  the  moral  guilt  of  every  person  who 
indulges  in  dangerous  and  reckless  conduct,  likely  to  cause  injury, 
is  the  same  whether  it  result  in  actual  injury  or  not.  The  moral 
guilt,  therefore,  which  is  incurred,  either  knowingly  or  through 
negligence,  in  the  case  of  a  crime  committed  in  consequence  of  in- 
toxication, is  the  moral  guilt  involved  in  the  act  of  getting  drunk ; 
and  the  case,  therefore,  with  which  the  law  has  to  deal,  is  that  of  a 
person  who,  intentionally  committing  a  minor  offence,  ends  by  un- 
intentionally committing  a  grave  offence. 

Hume  considers  some  forms  of  this  very  case,  and  announces  the 
correct  principle,  that  the  criminal  is  not  to  be  held  responsible 
to  the  full  extent  of  the  more  serious  crime.^  He  considers^  for 
example,  the  case  of  a  person  intending  to  commit  a  petty  theft^ 
and  accidentally  setting  fire  to  the  premises ;  and  had  he  carried 
his  investigations  further,  he  might  have  seen  that  the  same  prin- 
ciple which  led  him  not  to  attribute  the  guilt  of  fire-raising  in 
this  case  had  other  applications.     But,  with  his  characteristic 

^  I.  Hume*8  Com.,  p.  24. 
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dislike  for  specolatiye  questions,  he  turns  from  the  inquiry  be- 
cause it  is  difficult,  and  because  he  finds  there  are  no  adjudged 
cases.  When  he  comes  to  deal  directly  with  the  plea  of  intoxica- 
tion, be  is  hampered  by  regarding  the  matter  in  a  technical  man- 
ner, and  looking  rather  to  the  form  in  which  the  point  arises  on 
trial  than  to  the  substance  of  the  defence.  He  imagines  a  proved 
case  of  homicide,  and  then  speaks  of  the  law  refusing  ^  privilege'  or 
^fiiTour'  to  the  criminal  on  the  ground  of  intoxication.'  But  this  is 
a  very  misleading  way  of  regarding  the  matter.  The  law  has  no- 
thing to  do  with  an  imaginary  case  of  deliberate  murder,  from  which 
the  pannel  has  to  excuse  himself.  It  may  be  that  the  public  prose- 
cutor would  discharge  his  duty  by  proving  the  mere  fact  of  homicide, 
and  leaving  the  defence  to  be  brought  out  by  the  pannel's  counsel. 
If  he  did  so,  he  would  certainly  discharge  his  duty  in  the  most 
meagre  manner ;  but  the  limits  of  his  functions,  and  of  the  applica- 
tion of  the  criminal  law,  are  by  no  means  co>extensive.  The  object  of 
the  criminal  law  is  to  ascertain  the  precise  facts  of  each  case,  and  to 
punish  according  to  them ;  and  if  these  be  not  brought  out — whether 
the  failure  is  attributable  to  prosecutor,  defender,  or  court,  is  imma- 
terial—justice cannot  be  done.  Hume's  authority,  therefore,  is  of 
no  great  weight,  as  he  never  fairly  looked  at  the  question  and  its 
difficulties. 

Dismissing  the  view  which  regarded  intoxication  as  an  aggrava- 
tion, as  one  not  now  deserving  serious  attention,  the  solution  of  the 
difficulty  will  be  found  readily  enough.  The  primary  distinction 
between  murder  and  culpable  homicide  is,  that  the  former  is  homi- 
cide committed  with  malice  and  the  intention  to  kill,  and  that 
the  latter  is  homicide  as  the  ^result  of  conduct  in  some  degree 
blameable,'  but  not  of  any  intention  to  kill.  Thus,  in  the  case 
we  have  been  all  along  considering,  the  criminal  is  responsible 
for  getting  intoxicated  and  for  the  homicide,  but  not  for  harbour- 
ing an  intention  to  kill.  He  never  had  a  sane  intention  to  kill. 
In  his  sane  moments  it  never  entered  his  brain ;  but  it  came,  un- 
bidden and  uncontrollable,  when  he  was  under  the  influence  of 
alcoholic  poison.  If  he  had  been  made  drunk  by  another  person, 
m  a  very  reprehensible  practical  joke,  would  that  other  person  be 
responsible  as  for  a  murder?  Clearly  not ;  the  crime  of  the  person 
administering  the  alcohol  could  not  be  stated  higher  than  culpable 
bomicide.    And  the  case  is  not  essentially  different  when  the  hand 

^  I.  Home's  Com.,  p.  45. 
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which  administers  the  poison  is  his  own,  not  a  stranger^s.  The  result 
of  these  considerations  (if  they  be  well  founded)  is,  that  the  crime 
which,  in  point  of  fact,  is  committed,  is  culpable  homicide,  not  murder. 

Admitting  the  crime,  however,  to  be  culpable  homicide,  it  may  be 
said  that  there  are  reasons  why  it  should  be  punished  as  severely  as 
murder.  It  may  be  said  that  there  is  a  danger  that,  if  crimes  com- 
mitted during  intoxication  were  less  severely  punished  than  other 
crimes,  drunk  men  would  feel  themselves  absolved  from  all  responsi- 
bility, and  men  would  intoxicate  themselves  that  they  might  commit 
crimes  with  comparative  impunity.  The  answer  to  this  is  obvious. 
Under  our  forms  of  process,  it  would  lie  on  the  pannel  to  make  out 
the  defence  of  intoxication  to  the  efiect  of  reducing  the  crime  to 
culpable  homicide;  and  if,  when  the  case  was  closed,  it  did  not 
clearly  appear  from  all  the  facts  that  there  was  no  previous  intention 
and  no  power  of  control  at  the  moment,  he  would  have  to  suffer  for 
murder.  Whether  the  defence  was  made  out  would  be  a  matter 
safely  to  be  left  in  the  hands  of  juries,  who  never  show  the  slightest 
desire  to  diminish  the  punishment  of  wilful  murderers,  whatever 
repugnance  they  may  evince  to  those  doctrines  of  implied  malice,' 
made  use  of  to  turn  into  capital  crimes  ofiences  which  few  civilised 
states  now  class  in  that  category. 

The  consideration  of  the  question  just  discussed  leads  naturally  to 
a  further  question.  What  is  to  be  done  with  criminals  who  commit 
offences  under  the  more  remote  effects  of  alcoholic  poisoning, — 
under  delirium  tremens^  or  the  other  less  regularly  marked  forms  of 
insanity  induced  by  the  use  of  alcohol?  On  this  question  our  law 
gives  no  certain  sound.  In  one  case.  Lord  Justice-Clerk  Inglis 
directed  the  jury  that  persons  labouring  nnder  deUrium  tremens  were 
in  the  same  position  as  insane  persons.'  In  another  case,  it  was 
assumed  at  the  bar  that  persons  under  delirium  tremene  were  irre- 
sponsible ;  and  the  assumption  passed  without  remark  from  all  the 
judges  excepting  Lord  Deas,  who  expressly  reserved  his  opinion.^ 
There  may  be  grounds  for  saying  that  it  is  impossible  to  distinguish, 
in  legal  principle,  between  the  near  and  the  remote  consequences  of 
intoxication,  and  for  classifying  all  homicides  committed  during  this 
mania  as  culpable  homicides,  to  be  punished  more  or  less  as  the  cir- 

^  H.  M,  Advocate  v.  Murray^  16  Nov.  1858.  There  are  two  published  re- 
ports of  this  case;  bat  it  is  unfortunate  that  neither  of  them  contain  what  was 
its  most  valuable  part,  viz.,  the  judge's  charge,  which  was  a  very  lucid  exposi- 
tion of  the  law. 

«  Gerard  v.  Grigor^  8  Dec.  1855,  2  Inr.  322. 
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cnmstances  demand ;  but  our  law  can  never  be  applied  to  punish 

crimes  comniitted  under  the  influence  of  delirium  tremens  with  the 

highest  penalties,  in  the  face  of  the  fact  that  the  laws  of  England/ 

France,  Prussia,^  Austria,'  and  America,^  regard  persons  labouring 

under  deUrium  tremens  as  wholly  irresponsible. 

J.  D.  W. 


COURT  OF  SESSION  PRACTICE. 

Ths  practice  of  the  Superior  Courts,  which  involves  questions  so 
intimatdj  connected  with  the  right  administration  of  the  law,  is 
a  sabject  having  many  claims  upon  the  attention  of  those  who 
represent  professional  opinion.  Our  readers  know  that  we  have 
frequently  had  occauon  to  criticise  the  system  of  procedure  which 
lias  brought  opprobrium  on  the  Court  of  Session ;  and  if,  latterly, 
the  subject  has  been  less  prominently  brought  forward  in  these 
pages,  the  omission  is  to  be  attributed  less  to  any  change  of  opinion 
on  our  part,  than  to  a  natural  unwillingness  to  dwell  upon  defects 
for  which  there  was  no  prospect  of  an  immediate  remedy.  But  it 
may  be  anticipated  that  in  the  ensuing  session  of  Parliament  there 
will  be  abundant  leisure  for  the  discussion  of  law  reforms ;  and  we 
venture  to  hope  that  an  effort  will  then  be  made  to  obtain  the  con- 
sent of  the  legislature  to  a  new  Procedure  Act,  embodying  such 
practical  improvements  in  the  forms  of  process  as  are  consistent  with 
the  plan  of  the  existing  system.  To  prove  the  expediency  of  the 
proposed  amendment,  we  shall  examine  some  of  the  defects  of  that 
system,  and  surest  the  appropriate  remedies. 

We  do  not  enter  at  present  upon  any  subject  involving  changes 
in  the  eonstUtUiofi  of  the  Court,  or  in  the  principles  of  the  existing 
procedure.  Consequently,  we  exclude  from  consideration  two 
subjects  which  were  much  discussed  a  few  years  ago, — the  estab- 
lishment of  a  Third  Division,  and  the  substitution  of  a  system  of 
exact  pleading  in  place  of  the  more  popular  system  exemplified  by 
the  form  of  a  Court  of  Session  Secord.  The  amendments  we  pro* 
pose  do  not  involve  any  radical  alteration  of  the  existing  procedure } 

\  Taykv^B  Medical  Jurigprudence,  sixth  edition,  p.  951.    See  also  Roecoe's 
£?ideiK;e  in  Criminal  Cases,  sixth  edition,  p.  910. 

*  Gasper,  op.  ct/.,  p.  557. 

'  See  the  quotations  already  made  from  the  Austrian  Code. 

*  Beck's  Medical  Jurisprudence,  second  edition,  §  b29.  Wharton^s  Criminal 
Uv,  foortJi  edition,  §  33. 
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their  object  being  simply  to  give  greater  facility  for  dealing  with 
questions  of  merits  as  distinguished  from  questions  of  ibrm. 

Considered  in  relation  to  the  object  of  bona  Jide  litigation — ^the 
speedy  decision  of  a  case  on  its  merits — the  existing  machinery  of 
practice  will  be  admitted  to  be  open  to  two  serious  objections,  whicii 
are,  first,  the  facility  which  it  affords  for  raising  arguments  upon 
mere  technical  pleas ;  and,  secondly,  the  uncertainty  which  attends 
the  ascertainment  of  the  issue  of  fact  upon  which  the  case  in  ques- 
tion depends* 

1.  Before  a  case  is  allowed  to  proceed  to  trial,  and  very  often 
even  when  no  trial  of  fact  is  desired  by  either  party,  a  lengthened 
discussion  ensues  upon  what  is  called  the  *  sufficiency  of  the  pur- 
sner^s  averments.'  In  such  discussions  the  proper  object  of  written 
pleading  is  overlooked,  or  at  best  holds  a  very  subsidiary  place  in 
the  argument.  That  object,  we  need  scarcely  say,  is  to  give  notice 
to  the  opposite  party  of  the  case  that  is  to  be  maintained  against 
him,  i.e.f  the  issue  of  fact  which  the  pursuer  wishes  to  have  affirmed, 
or  the  pleas  in  law  upon  which  he  asks  a  judgment.  But  the  object 
of  the  kind  of  discussions  to  which  we  refer  is  the  ascertainment 
whether  the  pursuer^s  case  has  been  stated  with  technical  sufficiency, 
and,  above  all,  whether  the  details  of  the  case  which  he  intends  to 
prove  have  been  set  forth  with  sufficient  circumstantiality  and 
detail.  The  form  of  record  introduced  by  the  Judicature  Act,  and 
which  appears  to  have  been  suggested  by  the  English  Chancery 
procedure,  is  perhaps  the  worst  that  could  have  been  contrived,  if 
the  object  which  its  promoters  had  in  view  were  to  enforce  a  tech- 
nically accurate  mode  of  pleading.  The  right  asserted,  the  facts 
upon  which  that  right  depends,  and  the  law  applicable  to  these 
facts,  are  violently  separated  in  our  records;  and  the  great  pro- 
blem of  pleading  seems  to  be,  to  separate  them  in  such  a  way  that 
they  may  without  contradiction  be  re-united  so  as  to  form  a  legal 
issue.  In  practice,  it  is  no  easy  matter  to  cany  out  the  analysis  of 
a  ground  of  action  into  its  component  elements  of  law  and  fact,  so 
as  to  make  sure  of  presenting  an  accurate  and  exhaustive  statement 
of  the  case  under  its  twofold  relations ;  and  the  extrication  of  a 
suitable  issue  from  the  pleadings, — ^which,  even  with  the  advantage 
of  a  carefully  prepared  record,  is  oflen  a  matter  of  great  difficultji 
— is  too  often  increased  by  the  accidental  omission  of  some  formal 
but  essential  averment.  When  such  an  oversight  has  occurred 
in  the  pursuet^s  case,  the  defenders,  on  the  chance  of  defeating  the 
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action,  address  themselves,  too  often  with  superflaons  ingenuity,  to 
a  criticism  of  the  summons,  dealing  with  it  as  if  it  were  an  in- 
strument to  be  construed,  instead  of  being,  as  it  is,  or  ought  to 
be,  a  mere  notice  to  the  opposite  party  of  the  questions  intended 
to  be  tried*  In  the  genendity  of  cases,  an  issue  of  some  degree 
of  relevancy  is  found  to  be  extractible;  but  sometimes  it  hap- 
pens that  one  branch  of  the  pursuer^s  case  is  found  to  be  so 
defective,  or  so  wanting  in  the  requisite  degree  of  amplification, 
that  an  issue  cannot  be  granted  in  the  terms  desired.  Sather 
than  abandon  the  action  after  incurring  expenses,  the  pursuer 
perhaps  goes  to  trial  upon  the  case  which  has  been  stated,  and, 
if  successful,  has  the  satisfaction  of  gaining  a  verdict  affirmative 
of  an  issue  which  he  never  meant  to  try,  and  which  is  of  no  use 
to  him  when  gained.  The  simplest  remedy  for  this  state  of  matters 
is  to  enlarge  the  powers  of  the  Court  in  relation  to  the  amendment 
of  records.  The  powers  to  be  conferred  need  not  be  very  ample. 
It  is,  of  course,  out  of  the  question  to  think  of  allowing  the  pursuer 
to  change  his  ground  of  action  after  the  record  has  been  closed ; 
but,  if  there  be  matter  of  fact  or  law  fairly  arising  within  the 
case  presented  on  recordi  though  not  technically  expressed  in  it,  we 
think  the  Court  ought  to  have  the  power  of  allowing  an  amend- 
ment of  the  record,  on  the  condition  of  payment  of  a  moderate 
penalty  in  the  shape  of  expenses. 

The  powers  possessed  by  the  English  Courts  under  the  Common 
Law  Procedure  Acts  are  much  more  extensive  than  would  be  neces- 
sary for  the  purpose  we  have  in  view.  Their  powers  may  be  exer- 
cised at  the  trial,  or  at  any  time  before  the  verdict  is  entered  up  ; 
and,  through  their  instrumentality,  the  issue  may  be  virtually 
changed.  Probably  it  would  not  be  expedient,  as  it  would  certainly 
not  be  consistent  with  the  theory  of  our  jury  procedure,  to  permit 
amendment  of  the  record  subsequent  to  the  adjustment  of  issues ; 
but,  until  the  final  adjustment,  such  amendments  might  be  permitted 
(upon  payment  of  the  expenses  of  the  discussion)  as  could  have 
been  made  anterior  to  the  closure  of  the  record  without  payment 
of  expenses:  that  is,  amendments  not  involving  a  change  in 
the  ground  of  action.  In  cases  not  sent  to  trial,  the  power  might 
be  used  with  advantage  at  almost  any  time  before  final  judgment. 
There  would  be  no  injustice  to  the  defender  in  such  a  course; 
and  although  the  pursuer  might  think  himself  hardly  used  in  being 
made  to  pay  for  Uie  unskiUulness  of  his  counsel,  yet  the  hardship 
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would  be  slight  in  comparison  with  the  alternative  of  a  dismissal  of 
the  action  and  commencement  of  new  proceedings.  The  penalty  of 
payment  of  expenses  would  be  a  sufficient  check  upon  carelessness 
in  the  preparation  of  records. 

Chief  among  the  advantages  which  we  anticipate  from  the  pro- 
posed change^  is  that  the  parties,  having  no  longer  any  object  to  gain 
by  discussions  on  the  form  of  the  summons,  would  cease  to  occupy 
the  time  of  the  Court  with  such  discussions.  Under  the  present 
system,  the  prize  of  contention  is  the  immediate  dismissal  of  the 
action,  and  escape  from  the  threatened  infliction  of  a  jury  trial. 
But  when  the  only  result  of  an  exposure  of  blunders  or  defects  in 
the  pnrsuer^s  paper  is  to  put  the  pursuer  in  a  position  to  correct  the 
blunder  or  to  supply  what  is  defective,  the  defender  will  probably 
spare  his  counsel  the  superfluous  task,  and  consent  to  the  desired 
issue  being  taken  without  discussion. 

2.  There  is,  we  are  persuaded,  no  feature  in  the  existing  forms 
of  procedure  more  productive  of  delay  and  its  attendant  evils,  than 
the  uncertainty  which  prevails  as  to  the  time  and  manner  of  taking 
proofs.  The  statutory  provisions  in  this  regard  have  been  less 
successful  than  might  have  been  anticipated ;  and  the  cause  of  the 
failure  is  simply  that  they  are  not  sufficiently  stringent.  Apparently, 
the  object  of  the  provbion  of  the  Court  of  Session  Act  prohibiting 
the  taking  of  proofs  by  commission  in  the  Outer  House,  except  of 
consent,  was  to  compel  the  pursuer  to  resort  to  jury  trial,  as  the 
usual  and  regular  mode  of  establishing  the  facts  of  his  case.  But 
the  practical  efiect  of  the  prohibition  is,  that  in  those  cases  in  which 
the  pursuer  thinks  his  claim  unsuited  for  reference  to  a  j'ury,  he 
contents  himself  with  taking  an  order  to  debate,  leaving  his  case  on 
the  facts  to  the  care  of  the  Lord  Ordinary.  The  defender,  not 
being  bound  to  assist  his  adversary  in  establishing  his  case,  remains 
neutral.  In  due  time  the  case  comes  out  in  the  Debate  fioll.  After 
the  argument  has  been  exhausted,  the  judge  discovers  that  it  is 
impossible  for  him  to  determine  the  law,  because  the  parties  are  at 
variance  on  some  material  question  of  fact ;  and  suggests  an  inquiry. 
The  most  favourable  result  for  the  progress  of  the  case  is,  that  the 
required  consent  is  given  to  a  proof  by  commission,  or  a  trial  of  fact 
without  a  jury ;  and  the  debate  then  goes  for  nothing.  Sometimes 
the  condition  of  the  case  is  so  far  varied,  that  the  parties  are  allowed 
to  reach  the  Inner  House  before  the  discovexyis  made  that  they  are 
proceeding  in  ignorance  of  the  facts  $  and  then  an  attempt  is  made 
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to  avoid  further  delay  and  expense  by  mutual  admissions*  But, 
with  the  best  intentions  on  both  sides,  such  efforts  are  not  always 
successful ;  and  the  frequency  with  which  the  Divisions  of  the  Court 
are  required  to  exercise  the  power  of  gi'anting  commissions  is  of 
itself  sufficient  to  establish  our  propositkm,  that  there  is  a  want  of 
method  in  the  arrangements  regarding  the  progress  of  cases  after 
the  record  has  been  adjusted. 

We  would  propose  to  remove  this  cause  of  uncertainty,  by  making 
it  the  duty  of  the  judge  in  every  case  to  determine  the  course  of 
procedure  at  the  time  of  closing  the  record.  At  the  meeting  for 
final  adjustment,  the  Lord  Ordinary  would  ask  the  parties  whether 
they  had  agreed  to  renounce  probation.  If  so,  the  consent  might 
be  embodied  in  a  minute  indorsed  on  the  interlocutor  sheet ;  and  the 
interlocutor  closing  the  record  would  then,  in  respect  of  the  minute 
renouncing  probation,  appoint  the  parties  to  debate  upon  what  alone 
remained  for  consideration,  namely,  the  legal  issue  raised  by  the 
pleadings.  If  parties  did  not  renounce  probation,  we  would  have 
the  Court  there  and  then  to  determine  under  which  of  the  existing 
modes  of  inquiry  the  proof  was  to  be  taken.  We  do  not  say  that 
improvetoents  might  not  be  made  upon  the  existing  modes  of  taking 
proof,  but  we  are  dealing  now  with  the  improved  application  of 
existing  modes.  It  will  be  admitted  that,  if  proof  is  to  be  taken  at 
all,  it  is  in  the  vast  n>ajority  of  cases  most  expedient  that  it  should  be 
taken  before  answer ;  and  that,  in  the  discussion  of  the  legal  bearings 
of  the  case,  counsel  should  address  themselves  to  the  actual  facts,  as 
ascertained  by  evidence,  and  not  to  hypothetical  statements  of  *  fact' 
which  may  turn  out  to  be  unsupported  by  evidence.  The  cases  in 
which  legal  argument  may  advantageously  precede  inquiiy  into  the 
facts,  are  ^  few  and  far  between.'  The  old  system  of  raising  questions 
of  law  in  the  form  of  discussions  on  relevancy  is  now  universally 
admitted  to  be  wrong  in  principle,  although  to  a  considerable  extent 
it  still  deforms  our  practice^  The  plea  of  relevancy  either  involves 
matter  of  law  or  matter  of  pleading.  In  the  latter  sense  it  is  a 
bugbear,  and  an  unmitigated  evil  to  both  parties.  As  a  separate 
occasion  for  argumentative  discussion,  it  should  no  longer  be  per^ 
mitted  to  interrupt  the  progress  of  the  case  to  a  rational  issue  of  law 
or  &ct ;  and  indeed,  for  any  useful  purpose,  it  might  as  well  be  for* 
mally  abolished  by  Act  of  Parliament,  following  the  precedent  of 
the  Common  Law  Procedure  Acts  with  regard  to  special  demurrers^ 

VOL.  ni.,  NO.  IXXIII.--JANUikBT  1863.  c  ) 
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If  this  were  tbonght  too  violent  a  remedy,  the  defender  might  still 
be  allowed  to  plead,  in  a  certain  prescribed  form  of  words,  that  the 
pursuer  had  stated  no  issuable  matter  in  his  condescendence ;  and 
the  pursuer  might,  in  like  manner,  plead  that  no  issuable  matter  had 
been  stated  in  defence.  The  discussion  upon  those  pleas  might  take 
place  at  the  adjustment  of  the  record,  and,  according  to  the  result  of 
the  argument,  an  issue  or  a  proof  limited  to  certain  questions  of  fact 
would  either  be  granted  or  refused.  If  it  appeared  from  the  discus- 
sion that  the  plea  of  no  issuable  matter  might  be  obviated  by  an 
amendment  within  the  scope  of  the  action,  such  amendment  would 
be  allowed  on  the  condition  already  explained ;  and  the  interlocutor 
disposing  of  the  argument  would,  at  the  same  time,  determine  the 
questions  of  fact  upon  which  a  proof  was  to  be  allowed.  The  mode 
of  review,  by  a  report  to  either  of  the  Divisions  of  the  Court,  might 
remain  on  the  same  footing  as  at  present. 

The  practice  of  the  Sheriff  Courts,  under  the  Sheriff  Court  Act 
of  1853,  ought  to  remove  any  doubts,  if  doubt  existed,  as  to  the  ex- 
pediency of  forcing  the  parties  to  lead  their  proof  before  argument. 
It  is  the  practice  in  these  Courts  to  fix  a  diet  of  proof  as  soon  as  issue 
is  joined  on  the  record,  and  the  practice  has  been  found  to  work 
well — too  well,  indeed,  for  the  interests  of  the  practitioners  in  the 
Court  of  Session.  An  honest  litigant,  unless  he  be  of  a  decidedly 
metaphysical  turn,  is  always  desirous  to  have  the  facts  of  the  case 
ascertained,  and  to  rest  his  defence  on  the  law  arising  upon  the  facts. 
Nor  can  any  good  reason  be  shown  for  gratifying  the  caprice  of  a 
litigant  who  may  prefer  to  ask  for  a  judgment  upon  a  hypothetical 
statement. 

3.  The  procedure  with  reference  to  dilatory  pleas  seems  to  be 
susceptible  of  improvement.  We  do  not  see  why  the  judge  should 
have  a  discretionary  power  to  reserve  them.  The  exercise  of  such  a 
power  is  calculated  to  give  rise  to  as  much  litigation  as  the  disposal 
of  the  pleas  themselves;  and,  accordingly,  it  is  no  uncommon  occur- 
rence for  a  defender  to  reclaim  against  an  interlocutor  re9&nAng 
dilatory  pleas,  or  for  a  pursuer  to  reclaim  on  the  ground  that  they 
have  not  been  reserved.  The  Legislature  ought  to  determine  what 
are  proper  dilatory  defences,  and  to  require  that  they  should  be  dis- 
posed of  in  limine;  Of  proper  dilatory  defences  we  only  know  seven. 
On  each  of  them  we  shall  have  a  remark  to  make.  They  are — nb  pro- 
cess ;  no  jurisdiction  ;  no.  title  to  sue ;  all  parties  not  called ;  res  judi^ 
eata;  that  the  action  is  prematurely  brought ;  uid  that  the  defander 
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has  not  been  cited.  Certun  defences  to  actions  of  redaction^  techni**- 
cally  called  dilatory  defences,  are,  in  substance,  defences  on  the 
merits,  and  ought  always  to  be  reserved.  Those  which  we  have 
named  are  logically  antecedent  to  merits,  and  ought  to  be  dealt 
with  in  limine.  First  of  all,  the  defender  should  be  required  to  state 
the  particular  ground  upon  which  the  proceeding  is  objectionable 
under  any  of  those  general  pleas.  He  should  state,  for  example^ 
what  are  the  essential  words  which  have  been  omitted  fSrom  the 
summons ;  whether  the  jurisdiction  is  declined  on  the  ground  that 
the  defender  had  not  a  domicile  or  had  not  a  residence  within  the 
territoiy ;  whether  the  pursuer  is  incapable  of  suing  for  the  debt 
without  the  concurrence  of  some  person  having  a  joint  interest,  and 
soon. 

Some  dilatory  pleas  affect  only  the  particular  summonis,  otherd 
apply  to  all  actions  between  the  same  parties  and  on  the  same 
ground.  The  objections  of  defect  of  jurisdiction  and  res  judicata 
are  irremediable.  The  plea  that  the  action  is  premature  may  be 
obviated  by  a  sist.  Defective  citation  ought  to  be  fatal  if  pleade4 
in  limine  ;  but  the  omission  to  plead  it  ought  to  be  held  equivalent 
to  a  waiver.  Objections  to  the  summons  on  the  ground  of  deviation 
from  the  statutory  form — e.^.,  the  omission  of  essential  words — ought 
to  be  remediable  by  amendment  and  payment  of  expenses.  If  the 
objection  be  not  stated  in  the  defences,  the  pursuer  ought  to  have 
leave  to  amend  without  payment  of  expenses.  The  plea  that  all 
parties  are  not  called,  may,  under  the  existing  practice,  be  obviated 
by  a  supplementary  summons ;  and,  on  principle,  we  think  that  the 
plea  of  no  ^  title  to  sue,'  when  founded  on  the  omission  of  a  necessary 
pursuer,  ought  not  to  infer  the  dismissal  of  the  action,  but  that  the 
party  whose  concurrence  is  required  should  be  permitted  to  compear 
by  minute. 

4.  We  are  anxious  again  to  call  attention  to  a  remarkable  ano- 
maly in  the  procedure  of  the  Court  of  Session, — ^the  finality  of 
interim  interlocutors  in  the  Outer  House.  That  the  unsuccessful 
party  should  have  the  option  of  reclaiming  as  soon  as  an  interim 
interlocutor  on  merits  is  pronounced  against  him,  we  admit ;  be- 
cause the  interlocutor,  while  directly  disposing  of  one  part  of  the 
cause,  may  affect  indirectly  and  prejudicially  the  interests  of  the 
unsuccessful  party  in  the  prosecution  of  what  remains,  or  may,  by 
enjoining  a  particular  mode  of  procedure,  deprive  him  of  the  right 
^f  baviog  his  ct^  inv^tigated  in  a  way  that  is  competent  to  hiniy 
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and  favourable  to  his  interests.  But  whj  sbonld  the  interlocutor 
hejlnalj  if  the  unsuccessful  party  is  willing  to  defer  his  appeal  to 
It  later  stage  of  the  cause^  or  even  if  both  parties  are  willing  t  We 
have  never  heard  any  satisfactory  answer  to  that  view  of  the  ques- 
tion. Two  years  ago  we  drew  attention  to  this  anomaly,  in  terms 
which  we  regret  to  say  are  still  applicable  to  our  process  of  appellate 
procedure.  The  existing  rule  as  to  the  finality  of  interlocutors  in 
the  Outer  House  is  productive  of  very  great  inconvenience,  and  it 
is  utterly  indefensible.  It  is  contraiy  to  the  rule  of  practice  in  the 
Sheriff  Courts,  and  in  appealing  to  the  House  of  Lords.  From  the 
petty  sessions  to  the  court  of  ultimate  jurisdiction  there  is  but  one 
exception  to  the  nile  that  an  appeal  against  one  interlocutor  carries 
with  it  the  privilege  of  bringing  all  prior  interlocutors  under  review. 
That  exception  occurs  in  reclaiming  from  the  judgment  of  the  Lord 
Ordinary  to  the  Inner  House ;  and  the  effect  of  the  rule  is,  we  need 
hardly  say,  not  to  secure  finality  at  each  stage  of  the  process,  but 
feimply  to  compel  the  parties  to  reclaim  against  each  interlocutor 
seriatimy  at  an  excessive  cost  in  money  and  time. 
^  Since  the  decrees  of  Sheriffs  have  been  co-ordinated  with  those  of 
the  Lords  Ordinary,  as  respects  the  liability  to  review,  the  mainten- 
ance of  a  distinction  in  regard  to  the  particular  stage  at  which  review 
Inay  be  sought,  is  as  indefensible  in  principle  as  it  is  mischievous 
in  practice.  It  is  injurious  to  the  practitioners  of  the  Court  of 
Session ;  because  it  gives  the  litigant  who  initiates  proceedings  in 
the  Sheriff  Court  an  advantage  not  possessed  by  parties  to  actions 
brought  in  the  Court  of  Session.  An  action  for  a  claim  of  any 
value  may,  provided  it  does  not  involve  questions  of  heritable  right, 
"be  prosecuted  and  brought  to  a  conclusion  before  a  Sheriff-substi* 
tute,  without  any  interruption  to  the  regular  sequence  of  the  pro- 
ceedings ;  and  after  the  papers  have  been  submitted  to  the  Sheriff, 
or  even,  as  some  hold,  without  going  to  the  Sheriff,  it  may  be 
brought  direct  to  the  Inner  House,  and  afterwards  to  the  House 
of  Lords ;  and  in  this  way  a  rehearing  may  be  obtained  once  for  all 
upon  every  interlocutor  pronounced  in  the  Sheriff  Court,  whether 
relating  to  form  or  merits.  But  in  the  case  of  an  action  being 
instituted  in  the  Court  of  Session,  in  the  first  instance^  the  unsuc- 
cessful party  is,  at  every  step  of  the  proceedings,  put  to  the  torturing 
alternative  of  either  acquiescing  in  a  judgment  which  may  tie  up 
his  hands  at  some  subsequent  stege  of  the  proceedings,  or  of  reclaim- 
ing  instanter,  with  the  certainty  that,  however  well-founded  his  case 
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may  be  upon  the  merits,  lie  will  have  to  bear  the  expense  of  an 
nnsnccessful  opposition  to  the  interlocutor  reclaimed  against.  The 
expense  of  reclaiming  notes  against  interim  interlocutors  is  only  one, 
and  not  the  greatest,  of  the  evils  resulting  from  the  system.  As 
matters  stand  at  present,  every  reclaiming  note  is  equivalent  to  a 
sist  of  process  for  twelve  months.  This  may  happen  to  be  advan^ 
tageous  to  the  reclaimer ;  and  the  expense  of  reclaiming  may,  in  that 
case,  be  held  to  represent  the  price  which  he  pays  for  a  temporary 
surcease  of  justice.  But  the  mon^y  so  paid  does  not  go  into  the 
pocket  of  the  respondent,  at  whose  expense  the  advantage  is  pro- 
cured, but  is  distributed  among  the  counsel,  agents,  and  law  printers 
of  both  parties ;  that  is,  among  the  involuntary  instruments  of  per- 
petrating this  act  of  injustice.  On  the  other  hand,  the  reclaimer 
may  be  the  party  in  petitorio  ;  in  which  case  he  may  have  to  submit 
to  the  double  misfortune  of  being  kept  out  of  his  property,  and  having 
to  defray  the  expense  of  being  kept  out  of  it. 

The  requirement  of  caution  in  the  advocation  of  ordinary  actions 
is,  we  humbly  think,  unnecessarily  vexatious.  There  is,  in  truth,  no 
more  reason  for  exacting  caution,  as  the  condition  of  an  appeal  from 
the  Sheriff  to  the  Divisions  of  the  Court  of  Session,  than  in  the 
parallel  case  of  an  appeal  from  the  Lord  Ordinary's  judgment.  As 
a  security  to  the  party  holding  the  judgment  for  his  expenses,  it  is 
of  little  value.  The  penniless  suitor  is  allowed  to  come  into  Court 
upon  juratory  caution ;  while  too  frequently  the  really  responsible 
class  of  litigants  are  induced  to  acquiesce  in  doubtful  judgments, 
from  a  disinclination  to  ask  their  friends  or  professional  advisers  to 
become  security  for  them.  But  upon  this  subject  we  have  not  space 
to  dwell.  We  prefer  to  limit  the  case  of  the  advocates  of  Court  of 
Session  Beform  to  the  four  points  to  which  special  reference  has 
ahready  been  made.  An  act  of  four  or  half-a-dozen  clauses  would 
be  sufficient  to  cure  what  we  venture  to  think  undoubted  defects 
la  the  system.  Such  a  measure  should  provide  for  the  amendment 
of  records;  for  the  more  certain  determination  of  the  order  of  pro- 
cedure in  the  matter  of  taking  proof;  for  suspending  reclaiming 
notes  until  the  case  h^  been  exhausted  in  the  Outer  House ;  and 
£>r  mitigating  the  rigour  of  dilatory  pleas.  We  trust  the  subject 
may  yet  receive  the  attention  it  deserves  from  those  who  are  quali- 
fied to  assist  Parliament  in  legal  matters ;  and  we  feel  certain  that 
reforms  such  as  we  have  indicated  would  be  well  received  by  the 
profession. 
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FIRST  DIVISION. 

Yelverton  v.  Yelverion. 

A  CASE  which  has  attracted  so  much  public  attention  for  several 
years,  the  debate  in  which  occupied  the  First  Division  an  entire 
week,  and  the  delivery  of  the  judgment  in  which  cost  the  Lord 
President  and  Lords  Gurriehill  and  Deas  six  hours'  constant  speak* 
ing,  cannot  be  allowed  to  pass  without  some  notice  here*  It  cannot 
be  denied,  however,  that  the  case  by  no  means  presents  so  many 
features  of  interest  to  the  lawyers  as  it  does  to  society  generally.^ 
Very  few  points  of  novelty  occurred  in  it,  and  we  question  whether 
any  law  not  previously  well  recognbed  was  enunciated  by  the 
majority  of  the  Court. 

The  action,  as  is  well  known,  is  a  declarator  of  marriage  at  the 
instance  of  an  English  lady  of  education  and  respectable  family, 
against  the  younger  son  of  an  Iri^  Viscount,  an  o£5cer  in  her 
Majesty's  service.  The  grounds  of  the  declarator  are  twofold: 
1.  Interchange  of  matrimonial  consent  de  prcBsenti ;  and,  2.  Promise 
of  marriage  subsequente  copula.  Both  of  these  are  very  well  known 
modes  of  constituting  marriage  according  to  the  law  of  Scotland. 
They  are  not  two  different  kinds  of  marriage,  but  only  two  different 
Ways  in  which  that  consent  which  is  the  essence  of  the  contract  is 
exchanged  between  the  parties.  This  is  quite  clear  in  regard  to  the  . 
firstf  and,  in  regard  to  the  second,  a  single  sentence  should  make  it 
clear.  It  is  not  the  promise  de  futuro  which  makes  the  marriage, 
far  less  is  it  the  mere  copula ;  but  the  law  presumes  that,  a  promise 
of  marriage  having  gone  before,  when  the  act  of  copula  takes  place, 
the  promise  is  fulfilled,  and  de  prcesetUi  consent  exchanged.  That 
being  the  case,  it  is  not  to  be  wondered  at  that,  very  frequently,  it  is 
nearly  impossible  to  say  to  which  mode  the  facts  are  properly  appli- 
cable. A  very  remarkable  illustration  of  this  was  furnished  by  the' 
well-known  case  of  Meid  v.  I^aingj  decided  in  the  House  of  Lords 
(Lord  Eldon,  C.)  14th  May  1823,  1  S.  App.  440.  The  writing 
relied  on  was  in  these  words  :  ^  I  engage  to  be  a  true,  faithful,  kind, 
and  affectionate  husband  to  you,  on  condition  you  are  the  same  to 
me ;  and  I  engage  to  show  this  to  no  person,  and  make  it  known  to 
nobody  without  your  consent.'  Lord  Eldon  thought  that  amounted 
very  nearly,  possibly  altogether,  to  a  written  acknowledgment  «^ 
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prassmti;  bnt,  at  all  events,  it  constituted  a  promise,  and  copula 
having  followed,  he  held  the  marriage  proved.  The  present  case 
presents  another  illustration  of  the  same  thing.  Much  of  the  cor- 
respondence and  of  the  conduct  of  the  parties  it  is  exceedingly  diffi- 
cnlt  to  place  categorically  under  the  one  mode  or  the  other.  And 
jet  the  majority  of  the  Court  have  had  no  hesitation  in  holding  that 
it  is  all  pertinent  to  the  real  issue  in  the  case,  Was  there  matri- 
monial consent  exchanged  between  the  parties  ?     Yea  or  nay. 

Perhaps  the  nature  of  the  judgment  will  be  more  easily  under- 
stood by  a  short  consideration  of  the  opinion  of  the  Lord  President, 
who  dissented  from  it.    His  Lordship  stated  the  case  for  the  defender 
with  a  force  and  plausibility  which  it  certainly  never  before  received 
either  from  court  or  counsel ;  and  it  is  not  unlikely  that,  on  one 
important  point  at  least,  his  view  will  be  supported  by  the  House  of 
Lords.     He  held  (1)  that,  in  regard  to  the  ground  of  de  prcBsenti 
consent,  the  pursuer  had  tied  herself  down  to  a  particular  occasion 
in  Edinburgh,  on  the  12th  April  1857;  and  that,  having  failed  to 
establish  the  truth  of  her  allegation  in  regard  to  what  she  said  took 
place  on  that  occasion,  her  case  had,  upon  that  ground  of  declarator, 
entirely  failed.     His  Lordship  thought  that  the  pursuer  need  not 
have  tied  herself  down  in  the  way  she  had  done ;  but  that,  having 
perilled  her  case  on  the  truth  of  an  allegation  which  she  had  failed 
to  prove,  her  action  must  to  that  extent  be  abortive.     This  is,  no 
doubt,  a  somewhat  Judaic  way  of  treating  the  case ;-  but  there  is 
.abundance  of  authority  for  it ;  and  it  is  by  no  means  improbable 
that  the  House  of  Lords  may  agree  with  his  opinion  on  that  point. 
In  regard  to  (2)  the  ground  of  promise  copula  subsequentey  the 
President's  view  is  a  very  ingenious  one ;  but  we  cannot  think  it  is 
a  sound  one.    He  agreed  with  the  other  judges  in  holding  that  the 
parties  really  came  under  a  promise  to  marry  each  other ;  but  then 
he  held  that  the  subsequent  copula  did  not  take  place  in  such  cir- 
cumstances as  to  convert  the  promise  Into  very  matrimony.    The 
copula  in  Ireland  before  the  Irish  ceremony,  if  such  there  were,  which 
we  don't  believe,  and  also  after  that  ceremony,  could  have  no  matrix 
monial  effect ;  because  it  is  admitted  on  all  hands,  that,  to  have  such 
effect,  the  copula  must  take  place  in  Scotland.     But  further,  his 
Lordship  held  that  the  copula  in  Scotland,  after  the  Irish  ceremony, 
could  have  no  matrimonial  efiect,  because,  in  his  opinion,  it  took 
place  on  the  faith  of  that  ceremony,  and  not  of  the  preceding  pro«- 
mise.    In  fiu;t,  he  held  that,  the  Iridi.  ceremony  was  a  mid-Jmpedi^ 
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ment  between  the  promise  of  marriage  given  in  Scotland  and  the 
copula  in  that  country.  With  the  utmost  respect  to  his  Lordship, 
this  seems  to  us  to  be  an  untenable  position.  The  great  question 
always,  it  must  clearly  be  borne  in  mind,  is,  Has  it  been  proved 
that  the  matrimonial  consent  was  exchanged  1  Now,  if  the  Irish 
ceremony  made  a  valid  Iiidh  marriage,  o£  course  cadit  questio. 
But  assuming  that  it  did  not,  then,  to  our  humble  thinking,  so  far 
from  its  derogating  (com  the  Scotch  promise,  it  only  made  it  still 
more  abundantly  clear  that  the  engagement  of  the  parties  to  marry 
remained  unaltered ;  and,  therefore,  when  copula  did  take  place  in 
Scotland,  it  must  be  held  to  have  occurred  between  parties  who,  at 
that  date,  consented  to  be  man  and  wife.  This  view,  which  is  prac- 
tically the  same  as  that  of  the  majority  of  the  Court,  seems  to  us  to 
be  the  strength  of  the  pursuer^s  case ;  and  we  have  little  doubt  that 
upon  it  the  House  of  Lords  will  decide  in  her  favour. 

Two  points  were  assumed  by  all  the  judges  in  regard  to  the  pro- 
mise de  futurOf  both  of  which  seem  to  us  to  admit  of  considerable 
discussion.  The  first  of  these,  which  their  Lordships  took  ibr 
granted,  was,  that  the  promise  must  be  in  writing.  This  is  very 
doubtful.  Mr  Erskine  says  (i.  6,  §  4),  ^Though  the  promise  de 
futura  should  be  barely  verbal,  the  Canonists  {Decretal^  i.  iv.,  t  1, 
c.  30) — and,  upon  their  authority,  both  our  judges  and  writers — are 
agreed  that  a  copula  subsequent  to  such  promise  constitutes  mar- 
riage, from  a  presumption  or  fiction  that  the  consent  de  proesentiy 
which  is  essential  to  marriage,  was  at  that  moment  mutually  given 
by  the  parties,  in  consequence  of  the  anterior  promise.'  In  the 
gauger^s  case,  Stewart  v.  Lindsayj  6  March  1817 — re^rted  in  a 
note  to  Campbell  v.  Honeyman^  5  W.  and  S-  151 — no  written  pro- 
mise was  founded  on,  and  yet  the  marriage  was  declared  on  the 
ground  of  promise  subsequente  copula.  Again,  the  case  of  Campbell 
V.  Honeyman  itself,  8  March  1831,  5  W.  and  S.  92,  decides,  as 
plainly  as  one  judgment  of  the  House  of  Lords  can  do,  that  the 
promise  or  engagement  may  be  proved  pro  ut  dejure.  In  this  latter 
case  Lord  Brougham  said^  *  A  promise,  like  all  other  acts,  may  be 
proved  by  two  several  ways — either  by  direct  evidence  or  circum- 
stantial evidence.  .  .  •  It  may  be  proved,  without  either  witnesses 
to  support  it,  or  the  handwriting  to  remain  on  record  against  the 
party  promising.'  It  is  admitted  that,  in  order  to  prove  a  promise 
of  marriage  with  a  view  to  claiming  damages  for  breach  thereof,  the 
promise  need  not  be  proved  acripto  vet  juramenlo,  but  may  be  ior 
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ferred  firom  circumstances  only  (Sinclair  v.  Rowan^  20  July  1861, 
23  D.  1365).  Why  the  object  of  proving  a  particular  fact  should 
affect  the  mode  of  proof  is  not  very  obvious. 

The  other  point  taken  for  granted  is  the  necessity  of  the  promise 
being  made  in  Scotland.  If  you  look  upon  the  promise  and  subse* 
quent  copula  as  constituting  a  marriage  ceremony^  then  probably 
both  must  take  place  in  Scotland ;  but  if  the  sounder  view  is,  that 
it  is  the  presumed  de  prcesenti  consent  at  the  moment  of  copula  that 
makes  the  marriage,  then  there  does  not  seem  any  very  strong 
reason  why  the  promise  might  not  be  made  anywhere,  provided 
always  it  be  made  in  such  circumstances  that  the  copula  can  fairly 
be  attributed  to  it. 

The  Times  newspaper  has  made  a  characteristic  attack  on  the 
judgment  in  the  present  case,  stigmatizing  it  as  a  *  sensation  judg^ 
ment,'  accusing  the  judges  of  being  ^  eloquent,'  and  the  audience  in 
Court  of  giving  vent  to  their  feelings  in  a  ^  popular  howl.'  These 
charges  are  so  absurd  that  we  should  not  have  noticed  them,  even 
to  deny  them,  had  they  not  been  coupled  with  a  demand  for  legis> 
lative  interference  in  connection  with  the  state  of  our  law.  We 
appeal  to  any  one  whether  the  opinions  delivered  were  a  whit  more 
sensational  than  those  spoken  any  time  these  fifty  years  from  or 
around  the  woolsack  itself.  If  Lord  Deas'  somewhat  poetic  nature 
once  or  twice  caught  fire  from  the  inflammable  materids  with  which 
he  was  dealings  no  one  can  say  that  Lord  Curriehill  transgressed 
the  constitutional  sobriety  of  the  bench ;  and  it  really  is  too  bad  to 
convert  a  very  feeble  cheer  from  perhaps  a  fourth  part  of  the 
audience  into  a  '  popular  howl,'  But  the  demand  for  legislative 
interference  is  a  matter  to  which  we  can  have  no  possible  objection. 
We  think  a  commission  might,  with  great  propriety,  be  appointed 
to  consider  the  state  of  our  marriage  law,  and  its  effect  on  the 
morality  of  the  country ;  and  if  it  is  found  to  be  so  defective  and  so 
baneful  as  it  is  represented  to  be  in  some  quarters,  no  man  in  Scot- 
land will  object  to  its  reform. 
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A  Treatise  on  the  Law  of  Trusts  and  Trust  Settlements :  Including 
its  Application  to  Practical  Conveyancing.  By  John  M*Laren, 
Esq.,  Advocate.  In  Two  Volumes,  Royal  8vo.  Edinburgh : 
T.  and  T.  Clark. 

This  is  a  work  of  very  great  and  meritorious  labour,  which  sup- 
plies a  long  felt  want,  and  which  will  take  rank  among  the  best 
treatises  on  the  law  of  Scotland. 

It  deals  with  a  subject  the  proper  treatment  of  which  was  sur- 
rounded by  many  difficulties.  The  law  of  Trusts  is  still  in  an 
immature  condition  in  Scotland,  and  may  be  said  (so  far  as  native 
authority  is  concerned)  to  rest  upon  decisions  pronounced  within 
the  last  fifty  years.  The  great  quarry  of  the  Eoman  law,  from 
whence  our  elder  judges  extracted  the  simple  and  philosophical 
system  now  existing  as  the  Scottish  law,  is,  upon  the  matter  of 
trusts,  singularly  deficient  and  fragmentary.  To  this,  perhaps,  may 
be  attributed  the  little  aid  to  a  knowledge  of  the  subject  that  can 
be  procured  from  our  early  decisions.  They  were  few  in  number, 
and  are  of  little  authority  in  the  present  day ;  and  so,  while  Mr 
M^aren  had  other  obstacles  to  surmount,  he  had  not  to  undergo 
the  toilsome  drudgery  of  a  hunt  for  his  materials  in  our  ancient  law- 
books, or  in  contracted  manuscript. 

He  has  given  us  all  our  native  decisions,  with  a  careful  finger- 
post erected  here  and  there  to  guide  the  reader  on  his  way,  so  as  to 
avoid  overruled  and  unauthoritative,  judgments.  But  along  with 
this  he  has  furnished,  within  a  manageable  compass,  and  with  a 
clearness  and  precision  worthy  of  all  praise,  as  admirable  a  com- 
mentary as  could  be  wished  upon  the  vast  mass  of  decisions  of  the 
English  Courts,  which,  upon  the  subject  of  trusts,  are  exceedingly 
interesting  and  instructive.  We  did  not  need  the  English  Courts 
to  give  us  our  law  of  contracts,  of  succession,  and  of  real  property. 
But,  undoubtedly,  we  are  indebted  to  English  lawyers,  and  par- 
ticularly to  the  House  of  Lords,  for  the  leading  authoritative  pre- 
cedents in  the  law  of  trusts ;  and  great  is  our  gratitude  to  a  writer 
who  has  placed  so  clearly  and  concisely  before  us  the  principles  of 
a  thousand  decisions  buried  in  volumes  accessible  to  few  Scottish 
lawyers.    Even  as  regards  the  decisions  of  the  gcotgh  Courts^  Mr 
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M'Laren's  book  will  save  many  a  weary  search  for  authorities. 
The  cases  are  hidden  under  the  oddest  titles  in  our  digests, — ^  sue-* 
cession' — ^  testament' — *  provisions  to  heirs  and  children' — and  even 
^ju8  teriiV  and  ^member  of  Parliament.'  Any  one  who  brings 
these  scattered  precedents  into  daylight,  does  a  service  not  merely 
to  the  profession,  but  to  the  law  itself. 

We  are  not  going  to  criticise  in  detail  a  practical  treatise  on  law. 
Its  merits  can  only  be  appreciated  by  experience ;  and  we  will  be 
much  disappointed  if  every  day's  experience  will  not  add  to  the 
estimate  of  its  value.  It  seems  to  be  all  conscientiously  done.  The 
author  has  no  pet  chapter  on  which  he  expended  all  his  force,  while 
he  left  other  parts  to  the  fate  of  taahworh  Having  tested  the  re- 
ferences at  various  places,  and  in  reference  to  different  matters,  we 
have  found  every  place  characterized  by  originality  of  labour  and 
research.  He  has  resisted,  too,  the  very  strong  temptation  of  long 
quotations  from  his  authorities.  This  is  sometimes  necessary,  but 
the  practice  is  too  often  abused ;  and  hence  we  have  many  books 
which  are — if  not  a  collection  of  rubrics — a  collection  of  reports  in 
extensoy  under  the  guise  of  an  original  treatise. 

The  range  of  ground  over  which  the  author  has  gone  is  great. 
Of  course  we  expected  a  treatise  on  all  kinds  of  trusts, — the  trust 
disposition  and  settlement, — the  trust  for  behoof  of  creditors,— 
charitable  trusts ;  but  we  were  not  prepared  for  a  commentary  on 
the  law  of  legacies,  marriage  contracts,  the  separate  estates  of  mar- 
ried women,  and  the  Conjugal  Bights  Act.  As,  however,  these 
collateral  subjects  are  handled  with  the  same  care  and  the  same 
precision  as  the  rest  of  the  book,  the  profession  can  only  be  grateftil 
that  they  have  got  more  than  they  had  a  right  to  expect. 

Altogether,  this  book  is  creditable  to  the  bar.  It  is  the  work  of 
one  who  first  mastered  his  subject,  and  then  reduced  his  materials 
to  order  and  method.  Not  a  word  is  thrown  away,  and  therefore  it 
is  one  of  the  best  examples  of  a  practical  law-book.  We  have  little 
doubt  that  the  author  will  find,  in  his  future  career,  that  it  was  one 
of  the  most  fortunate  circumstances  for  himself,  that  he  spent  some 
of  the  years  of  his  early  professional  life  in  writing  such  a  work  as 
this. 

There  yet,  however,  remains  one  word  of  remonstrance  that  must 
be  said.  The  author  has  dug  so  much  among  English  decisions, 
that  some  of  the  legal  terminology  of  the  English  Courts  has  stuck 
to  hiiii.     We  object  to  this  when  we  have  Scottish  law  language  as 
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good,  if  not  better,  to  express  the  same  idea.    Is  '  election '  better 

than  ^  approbate  and  reprobate?'    Wliy  should  we  have  ^  secus'  or 

^semble?'    Neither  are  we  acqaainted  with  ^equitable  interests' 

under  trusts,  nor  with  '  conversion '  or  ^  reconversion.' 

P.F. 
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Privilege  of  the  Canfeseional. — The  commitment  of  a  Roman 
Catholic  priest  by  the  Justice  of  Peace  Court  in  Glasgow,  for 
refusing  to  divulge  a  confession  made  to  him  by  an  accused  party, 
raises  two  very  important  questions  of  law, — ^the  one  having  relation 
to  the  supposed  privilege  of  spiritual  advisers ;  the  other,  concerning 
the  power  of  inferior  magistrates  to  imprison  for  contempt  of  Court. 

We  must  admit  our  inability  to  sympathize  with,  or  even  to  com- 
prehend, the  distinction  taken  by  the  learned  Assessor  between  con- 
fessions made  in  the  confessional  of  a  Roman  Catholic  chapel,  and 
confessions  made  elsewhere  to  clergymen  either  of  the  Roman 
Catholic  or  any  other  persuasion.  It  will  be  admitted,  we  suppose, 
that  the  creeds  of  all  denominations  of  Christians  recognise  and 
inculcate  the  duty  of  seeking  spiritual  advice  and  consolation  from 
their  ministers ;  and  in  the  case  of  a  penitent,  whose  conscience  is 
afflicted  with  the  burden  of  a  crime  for  which  he  is  amenable  to  the 
law  and  for  which  he  is  desirous  of  making  atonement,  a  confession 
of  the  fault,  whether  absolutely  enjoined  by  the  Church  or  no,  comes 
fairly  within  the  scope  of  the  relations  which  ought  to  subsist  be- 
tween the  penitent  and  his  spiritual  adviser.  If,  therefore,  the 
Assessor  to  the  Lanarkshire  Justices  was  right  in  holding  that 
there  was  a  custom  binding  on  the  Court  to  respect  the  secrets  of 
the  confessional,  the  reason  of  the  custom  ought  in  equity  to  have 
protected  a  communication  which  was  substantially  a  confession, 
although  not  made  in  the  formal  manner  enjoined  by  the  canons  of 
the  Roman  Catholic  Church.  To  hold  otherwise,  is  simply  to  allow 
Roman  Catholic  priests  to  usurp  a  privilege  not  conceded  to  mini-> 
sters  of  other  denominations  who  may  receive  confessions,  but  who 
have  not  the  institution  of  the  confessional. 

The  tendency  of  the  later  English  authorities  has  been  to  x^ecog^ 
nise  the  privilege  of  clergymen  in  regard  to  confessions.  In  Seas  v. 
Gilhdfn  (1  Moody,  C.  C.  Res.  186),  it  was  dedded,  by  the  unani-» 
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moos  opinion  of  all  the  English  Common  La\v  Judges,  that  a  con- 
fession made  to  a  chaplain  in  prison  was  receivable  as  evidence ;  but 
the  question  was  not  raised,  whether  the  Court  would  compel  the 
disclosure  of  such  evidence.  When  this  case  was  cited  to  Lord 
Tenterden,  in  Broad  v.  Pitt  (3  Car.  and  P.  519),  his  Lordship 
observed:  ^I,  for  one,  will  never  compel  a  clergyman  to  disclose 
confessions  made  to  him  by  a  prisoner.'  And  in  the  subsequent 
case  of  Reg.  v.  Griffin^  1853,  Baron  Alderson  expressed  his  opinion, 
that  conversations  between  the  chaplain  of  a  workhouse  and  a  pri- 
soner charged  with  murder  ought  not  to  be  given  in  evidence. 
However,  in  a  more  recent  case, — tried,  we  think,  in  1860,  and  which 
was  the  subject  of  a  conversation  in  the  House  of  Commons, — Mr 
Justice  Hill  committed  a  Roman  Catholic  priest  for  refusing  to 
give  evidence  as  to  property  which  had  come  into  his  possession  in 
the  course  of  the  exercise  of  his  duties  in  the  confessional ;  but, 
somewhat  inconsistently,  directed  him  to  be  liberated  immediately 
afterwards. 

The  authorities  in  our  own  law  are  conflicting.  Baron  Hume 
questions  the  propriety  of  allowing  such  disclosures  (2  H.  335) ;  but 
in  another  passage  he  lays  down  that  communications  to  clergymen 
are  not  privileged  (p.  350),  qualifying  his  statement,  however,  by  the 
remark,  that  no  call  would  probably  be  made  upon  a  clergyman  to 
disclose  a  confession  of  guilt  made  to  him  by  a  prisoner  when  in 
jail.  In  some  early  cases  of  this  nature  the  evidence  was  received, 
no  question  being  raised  as  to  competency  or  privilege.  On  the 
other  hand,  the  opinions  of  the  late  Lord  Justice-Clerk  Hope  and 
of  Sir  Archibald  Alison  are  favourable  to  the  privilege  claimed  by 
the  clergy. 

As  the  case  has  been  brought  up  by  a  suspension  before  the 
Court  of  Justiciary,  we  refrain  from  offering  an  opinion  further 
than  to  say,  that  if  the  privilege  be  conceded,  it  ought  to  be  personal 
to  the  clergyman,  and  not  to  the  accused.  A  criminal  may  divulge 
a  partially  executed  crime  to  his  spiritual  guide,  but  instead  of 
making  amends,  may  go  on  to  consummate  the  crime.  In  such  a 
case,  we  conceive  it  might  be  the  duty  of  the  clergyman  to  inform 
against  the  criminal,  and,  if  necessary,  to  support  his  information  by 
evidence.  At  all  events,  if  the  clergyman  took  that  view  of  his 
duty,  has  society  any  interest  in  refusing  to  receive  the  confession  ? 
We  think  not. 

The  right  of  inferior  judges  to  punish  for  contempt  is  sup- 
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ported  by  certain  general  assertions  in  Erskine  (1,  2,  8),  and  Hume 
(11.  138).  But  the  examples  referred  to  "by  these  institutionalists 
do  not  embrace  any  cases  on  appeal  from  the  Sessions  of  Justices 
of  the  Peace.  It  may  be  doubted  whether  the  powers  of  these 
Courts  to  punish  for  contempt  extend  farther  than  to  the  imposi- 
tion of  a  fine.  Supposing  imprisonment  to  be  competent,  a  sen- 
tence of  thirty  days  goes  beyond  all  precedent,  and  indicates  a 
disposition  to  test  the  extent  of  the  authority  of  the  Court,  rather 
than  to  adjust  the  sentence  with  a  due  regard  to  the  nature  of  the 
act  of  contumacy,  which  we  do  not  suppose  to  have  proceeded  from 
any  want  of  respect  for  the  Court,  or,  indeed,  from  any  cause  except 
a  conscientious  and  honourable  desire  to  be  reticent  of  a  confession 
imparted  under  the  seal  of  secrecy. 

Tlie  Law  of  Libel, — ^The  result  of  the  action  by  Mr  Digby 
Seymour  against  the  proprietors  of  the  Law  Magazine^  is  not  cal- 
culated to  restore  confidence  in  Jury  Trial  as  a  check  upon 
unfair  prosecution  for  libel,  and  a  guarantee  of ,  the  freedom 
of  public  discussion.  Mr  Seymour,  rightly  or  wrongly,  had  been 
charged  with  conduct  which,  in  the  opinion  of  the  Benchers  of 
the  Society  to  which  he  belonged,  called  for  investigation.  In- 
stead of  availing  himself  of  the  opportunity  which  they  wished 
tq  afibrd  him  of  clearing  himself,  by  explaining  the  transactions 
in  question,  he  in  effect  declined  their  jurisdiction.  The  result 
of  the  inquiry,  prosecuted  in  his  absence,  is  well  known.  Mr 
Seymour  was  censured  by  the  Benchers  ;  and  he  did  not  take 
the  means  that  were  open  to  him  of  obtaining  a  reversal  of  their 
sentence,  by  appealing  to  the  Court.  We  understand  that  he  has 
raised,  oris  about  to  raise,  an  action  of  damages  against  the  Benchers; 
but  at  the  time  the  article  containing  the  alleged  libel  appeared,  Mr 
Seymour  had,  to  all  appearance,  acquiesced  in  the  censure  that  had 
been  pronounced  against  him.  Certainly,  no  fairer  subject  for  pro- 
fessional criticism  could  have  been  chosen  by  a  professional  journal ; 
and  the  jury  must  have  thought  the  injury  done  to  Mr  Seymour  very 
trifling,  as  they  only  gave  nominal  damages.  But  slight  as  was  the 
recompense  actually  given,  it  was  sufficient  to  turn  the  tables  against 
the  journalist  in  the  matter  of  costs.  The  defendant,  although 
virtually  absolved  from  the  charge  of  wantonly  libelling  the  charac- 
ter of  a  professional  man,  has  been  severely  punished  by  being  made 
to  pay  costs.    And  yet  his  offence  consisted  only  in  exercising  the 
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right  of  free  comment  upon  proceedings  which  had  become  public 
property,  in  the  same  sense  as  the  proceedings  of  Parliament  and 
the  courts  of  law  are  said  to  be  public  property. 

It  is  not  many  months  since  we  felt  it  our  duty  to  enter  a  pro- 
test against  the  decision  of  the  majority  of  the  First  Division  of  the 
Court,  in  the  action  at  the  instance  of  Mr  Drew  against  a  Glasgow 
newspaper  proprietor.  In  that  case  the  writer,  commenting  upon 
the  proceedings  connected  with  a  jury  trial,  used  language  implying 
that  the  pursuer  was  actuated  by  improper  motives;  and  although 
the  writer  gave  the  grounds  of  his  opinions,  thereby  enabling  those 
who  read  his  article  to  judge  for  themselves  as  to  the  justice  of  his 
inferences,  the  Court,  on  an  appeal  from  the  Sheriff  Court  of 
Lanarkshire,  held  the  expressions  actionable,  and  awarded  damages. 
Mr  Seymour's  case  is  similar  in  its  legal  aspects ;  the  only  difference 
being  that  the  verdict  in  his  case  was  pronounced,  not  by  a  court  of 
lawyers,  but  by  that  tribunal,  a  London  jury,  which  Lord  Mansfield 
was  accustomed  to  describe  as  the  palladium  of  the  liberty  of  the 
Press. 

We  are  convinced  that  the  decisions  in  both  the  cases  we 
have  referred  to  were  erroneous  in  law,  as  they  are  certainly 
fraught  with  danger  to  the  privilege  of  free  discussion  upon 
public  events;  a  privilege  which  has  usually  been  considered 
essential  to  the  preservation  of  an  independent  and  healthy  tone 
in  journalism.  The  principle  which  we  believe  to  have  been 
infringed  may  be  stated  thus:  that  public  journals  are  entitled 
not  only  to  report  the  proceedings  of  public  tribunals,  but  also 
to  discuss  those  proceedings  fairly  and  freely.  The  privilege 
of  fre^  discussion  implies  that  those  who  differ  from  the  tribunal 
whose  proceedings  are  discussed  may  express  their  opinions  as 
well  as  those  who  agree  with  it ;  for,  plainly,  there  can  be  no  free 
discussion  where  only  one  side  is  represented.  Therefore,  if  a  party 
is,  for  example,  tried  on  a  charge  of  murder,  and  acquitted,  we  are 
entitled,  in  virtue  of  the  right  of  free  discussion,  to  review  the  evi- 
dence, and  to  state  the  grounds  which,  in  our  opinion,  ought  to 
have  led  to  a  different  result.  And  although  the  expression  of  our 
opinion  upon  the  evidence  is  tantamount  to  imputing  the  crime  of 
murder  to  a  man  who  has  been  acquitted  after  a  solemn  trial,  this  is 
no  libel ;  because  our  opinion  is  based  upon  the  evidence  adduced 
at  the  trial,  which  we  are  entitled  to  review  and  criticise.  No  injury 
b  done  to  the  accused  party  by  such  criticisms ;  because  the  public 
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read  the  evidence  for  themselves,  and  draw  their  own  condusions^ 
which  do  not  necessarily  quadrate  with  those  of  the  reviewer.  Bat 
let  as  sappose  that  a  newspaper  writer  or  reviewer  shoald  express 
an  opinion  anfavoarable  to  the  innocence  of  the  accased^  that 
opinion  being  avowedly  grounded  on  evidence  not  before  the  jury, 
but  which  has  come  to  the  knowledge  of  the  writer  throngh  private 
channels  of  information,  such  a  critique  would  be  a  libel,  unless  the 
writer  could  prove,  not  only  the  truth  of  his  information,  but  the 
truth  of  the  charge  of  murder  which  he  rests  upon  it,  because  his 
article  is  no  longer  limited  to  a  commentary  upon  the  proceedings 
in  a  court  of  justice. 

It  is  to  be  regretted  that  modem  juries  should  so  lightly  appreciate 
the  blessing  of  a  free  press.  Men  read  the  slashing  articles  of  their 
favourite  journalist,  and  thank  their  stars  that  they  do  not  live  in 
France  or  Russia,  where  public  exposure,  the  true  corrector  of 
social  abuses,  is  restrained  by  the  censorship  of  the  press.  Yet  the 
same  individuals  who,  as  members  of  the  reading  public,  honour 
and  support  the  journalist,  allow  themselves  to  be  humbugged  into 
giving  verdicts  of  damages,  as  the  reports  attest,  in  almost  every 
newspaper  libel  case  that  is  brought  to  trial. 

The  press  is  sufficiently  powerful  to  defend  itself  against  aggres« 
sion ;  and  we  should  be  glad  to  learn  that  some  attempt  was  to  be 
made  to  obtain  a  declaratory  Act  of  Parliament  which  should  define 
what  are  actionable  words,  within  certain  limits.  We  do  not  think 
that,  on  the  whole,  it  would  be  possible  to  invent  a  tribunal  better 
adapted  for  the  investigation  and  adjudication  of  libel  cases  than 
that  of  a  British  jury.  But  juries  frequently  act  upon  erroneous 
views  of  the  law ;  and  they  are  liable  to  be  misled  by  the  counsel, 
and  even  by  the  judge,  who  may  have  ideas  peculiar  to  himself  as 
to  what  constitutes  an  actionable  expression.  We  do  not  believe  it 
to  be  possible  or  desirable  to  define  libel  positively,  so  as  to  include 
all  categories  of  actionable  expressions ;  but  a  negative  definition 
could  be  framed  without  difficulty,  which  would  exclude  much  of 
that  class  of  newspaper  criticism  which,  although  theoretically  pri- 
vileged, is  not  exempt  firom  liability  to  attack  by  speculators  in 
actions  of  damages. 

Vacation  Arrangements. — ^The  sittings  of  the  Court  will  be  resumed 
on  Tuesday,  the  6th  January.  Lord  Kinloch  officiates  as  Lord 
Ordinary  on  the  Bills. 


DIGEST  OF  DECISIONS  IN  THE  COURT  OF  SESSION.  33 

Legal  Appointments. — Lord  Ormidale  has  been  appointed  Lord 
Ordinary  in  Exchequer  caases,  in  place  of  Lord  Ardmillan,  who 
vacated  the  office  on  taking  his  seat  in  the  Inner  House. 

The  Bar. — Mr  James  Gibson  Starke  was  admitted  a  member  of 
the  Faculty  of  Advocates  on  the  2d,  and  Mr  Alexander  Pringle  on 
the  9th,  December  1862* 
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CoLufN  0.  Sir  W.  Johnston,  etc. — Dec.  2- 

Issue — Fraud4 

The  House  of  Lords  having  reversed  the  interlocutof  of  the  Ifinef 
Honse^  holding  that  in  this  action,  as  against  the  trustees  of  the  late 
John  Thomson,  sometime  matiager,  and  Charles  James  Kerr,  sometime 
secretary,  of  the  Edinburgh  and  Glasgow  Bank,  there  was  no  issnable 
matter  on  the  record,  the  case  has  come  back  to  have  issues  adjusted  as 
against  these  parties.  They  were  ready  to  agree  to  the  terms  of  the  style 
of  issue  settled  to  try  the  question  as  against  Sir  W.  Johnston  in  this  same 
action,  which  throws  upon  the  pursuer  the  onus  of  {Moving  that  he  was  in- 
duced to  purchase  certain  Edinburgh  and  Glasgow  Bank  shares  '  by  false 
representations  as  to  the  affairs  of  the  said  banking  company,  fraudulently 
made  and  promulgated.'  The  pursuer  objected  to  the  presence  of  the 
word  promalgated  m  the  issue,  because,  although  these  defenders  helped 
to  make  the  reports  of  the  bank,  they  did  not  promulgate  them.  The 
Court  held  that  the  pursuer  must  prove  the  promulgation  of  the  reports 
in  order  to  establish  that  their  reports  reached  him,  and  induced  him  to 
purchase ;  but  it  was  observed,  that  if  Thomson  and  Kerr  framed  the  re- 
ports with  a  view  to  their  being  published  by  the  directors,  they  were 
participant  in  their  promulgation. 

Pet.j  Beid,  fob  Judicial  Facitob.— Dec  4^ 

Trustee  Act. 

This  petition,  which  raises  the  question,  whether  the  provision  of  the 
statute  24  and  25  Yict.,  cap.  84,  empowering  trustees  to  resign,  applies 

VOL.  vn.— -NO.  Lxzm.  januabt  1863.  x 
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to  trusts  constituted  prior  to  the  date  of  the  Act,  having  been  reported 
bj  Lord  Ordinary  Barcaple  to  the  Inner  House,  their  Lordships  took  the 
case  to  avizandum.  The  Lord  President  stated  to-day,  that,  in  con- 
sequence of  the  great  practical  importance  of  the  point,  it  had  been  re- 
solved to  consult  the  whole  Court,  to  whom  it  would  be  submitted  on  an 
early  day. 

Tennekt  v.  Earl  of  Glasgow. — Dec.  12. 

Reparation — Damnum  Fatale, 

This  was  an  action  raised  in  the  Sheriff  Court  of  Ayrshire,  at  the 
instance  of  Hugh  Tennent,  Esq.  of  Wellpark,  merchant  in  Glasgow, 
against  the  Earl  of  Glasgow.  The  summons  concludes  for  payment  of 
L.22,  6s.  6d.,  in  name  of  damages  sustained  by  reason  of  the  defender's 
having  enclosed  his  property,  opposite  to  the  subjects  belonging  to  the 
pursuer,  in  the  village  of  Fairlie,  with  a  wall  built  in  1856,  in  which  no 
proper  openings  had  been  left  or  provision  made  for  the  egress  of  water 
flowing  from  the  defender's  lands,  in  consequence  of  which,  in  June  1858, 
water  which  had  accumulated  burst  through  the  wall,  and  overflowed  and 
injured  the  pursuer's  subjects.  The  house  and  grounds  belonging  to  the 
pursuer  are  separated  from  the  defender's  lands  by  the  turnpike  road 
leading  from  Largs  to  Ardrossan,  and  are  on  a  lower  level.  In  1856  the 
defender's  lands  were  enclosed  within  a  stone  wall,  having  been  formerly 
fenced  with  a  thorn  hedge,  through  which  any  surplus  water  from  the 
higher  ground  could  pass.  The  ground  within  the  enclosure  wall  ascends 
rapidly,  and  is  traversed  at  an  elevated  point  by  a  stream  called  the  Bour- 
trees  burn,  which  finds  its  exit  from  the  defender's  lands  through  a  conduit 
passing  under  the  boundary  wall.  In  June  1858,  owing  to  a  great  fall  of 
rain,  the  Bourtrees  burn,  in  its  course  through  the  defender's  lands,  over- 
flowed its  banks,  and  descending  the  hill  in  a  new  channel,  was  intercepted 
by  the  defender's  wall,  which  burst  from  the  weight  of  the  accumulated 
water,  and  led  to  the  pursuer's  lands  being  overflowed.  There  was  no 
opening  in  the  wall  lor  the  escape  of  water  except  the  conduit.  The 
Sheriif-substitute  (Robinson),  after  a  proof,  found  that  sufficient  culpa 
attached  to  the  defender  in  relation  to  the  wall  in  question  to  subject  him 
in  the  conclusions  of  the  action,  in  respect  that  the  substitution  of  a  close 
stone  enclosure,  permitting  no  egress  for  the  possible  flow  of  water,  for  an 
old  thorn  fence  through  which  the  water  could  escape  innocuously,  was  an 
improvident  exercise  of  the  right  of  property.  The  Sheriff-principal 
(Christi^on)  having  adhered  to  the  Sheriff-substitute's  interlocutor,  the 
defender  brought  au  advocation,  which  was  advised  to-day,  when  the 
iDourt  unanimously  recalled  the  interlocutors  under  review,  and  assoilzied 
the  defender  with  expenses. 

Adv.j  'RiNTOJjLi  Alexanpbb,  akd  Co.  v.  BAimATTKS. — Dec.  13. 

A  rrestment — SaU. 

'  On  12th  December  1861,  the  respondent  obtained  from  the  advocators 
a  loan  of  L.189  for  two  months,  on  the  specific  pledge  of  140  loads  of 
oatmeal,  then  lying  in  the  stores  of  Peter  Fleck  and  Co.,  Ann  Street, 


THE  COUBT  OF  SESSION.  35 

Glasgow,  of  which  a  transfer  or  delivery  order  was  granted  in  security. 
Go  14th  February  1862,  the  respondent  repaid  the  said  advance,  and 
required  re-deliyery  of  the  transfer.  This  was  refused  by  the  advocators, 
who  removed  the  meal  from  Fleck's  stores  to  their  own,  and  stated  that 
they  were  to  retain  it  until  repaid  certain  alleged  claims  against  Banna« 
tjne  Brothers,  of  which  firm  respondent  had  been  a  partner.  The  Sheriff- 
substitute  (Smith),  on  an  appUcation  by  the  respondent,  ordained  thjB 
advocators  to  restore  the  meal ;  and  the  Sheriff-principal  adhered,  with  the 
variation  that  the  respondent,  before  getting  delivery,  was  to  pay  the 
price  of  a  certain  quantity  of  flour  purchased  by  him  from  the  advocators. 
The  meal  was  then  returned  to  the  stores  of  Fiecic  and  Co. ;  and  on  the 
price  of  the  flour  being  paid  there  was  delivered  to  the  respondent  an 
acknowledgment  by  Fleck  and  Co.,  that  they  held  the  meal  to  his  order. 
On  his  presenting  this  order  to  Fleck  and  Co.,  they  refused  to  give  effect 
to  it,  as  the  advocators  had  arrested  the  meal  in  their  hands.  The  action 
on  which  this. arrestment  proceeded  was  at  the  instance  of  the  advocators 
against  the  respondent  for  a  sum  alleged  to  be  due  by  the  dissolved  firm 
of  Bannatyne  Brothers. 

The  Sheriff-substitute  (Smith)  recalled  the  arrestment  yvithout  caution, 
on  the  ground  that  the  advocators  were  not  entitled  to  arrest  the  meal  in 
the  hands  of  Fleck  and  Co.,  before  the  order  granted  by  them  to  the 
respondent  for  its  delivery  had  been  presented ;  and  to  this  interlocutor 
the  Sheriff-principal  (Sir  A.  Alison)  adhered  A  note  of  advocation  hav- 
ing been  presented,  the  Court,  without  calling  on  the  respondent's  counsel, 
repelled  the  reasons  of  advocation. 

Su«p.j  Fraseb  v.  Graham. — Dec.  17. 
Mercantile  Law  Act — Pomding^ 

The  complainer,  John  Fraser,  made  advances  to  a  Mr  and  Mrs  Mac- 
pherson,  amounting  to  L.150,  and  in  payment  thereof  Macpherson  agreed 
to  convey  to  him  the  whole  moveable  estate  of  which  he  was  possessed. 
In  fulfilment  of  this  agreement,  Macpherson  and  his  wife  in  1857  executed 
a  disposition  and  assignation  in  favour  of  the  complainer  of  their  move- 
able estate  of  every  description,  and,  in  particular,  of  the  whole  household 
fomiture  in  their  dwelling-house,  as  specified  in  an  inventory  annexed  to 
the  disposition.  The  furniture  was  not  delivered  to  the  complainer,  but 
remained  in  the  possession  of  Macpherson  and  his  wife.  A  creditor  of 
these  parties  having  poinded  the  furniture  for  a  debt  due  by  them,  the 
present  note  of  suspension  and  interdict  is  presented  by  Fraser  praying 
for  interdict  against  the  furniture  which  had  been  poinded  from  being 
sold,  in  respect  that,  under  the  1st  section  of  the  Mercantile  Law  Amend- 
ment Act,  19  and  20  Vict,  cap.  60,  it  is  his  property,  and  not  liable  to 
the  diligence  of  Mr  and  Mrs  Macpherson's  creditors. 

The  Lord  Ordinary  (Kinloch)  refused  the  note,  holdmg  that  the  Mer- 
cantile Law  Amendment  Act  did  not  apply ;  but  the  Court  recalled  the 
Lord  Ordinary's  interlocutor,  and  passed  the  note  on  caution. 
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Rdthesoilen  v.  Bbith.'— 2>ec.  17. 

Procua — Alandatoryp 

Thig  case  was  remitted  some  time  ago  to  a  jadieial  refipree^  The  par- 
saer  having  thereafter  left  Scotland,  the  defeadpr  demanded  that  a  man- 
datory should  be  slated.  The  pnrsner's  son  having  agreed  to  act  as 
mandatory,  the  jadieial  referee  pronounced  an  interlocator  sisting  him. 
It  was  to-day  contended  for  the  mandatory  that  it  was  uUra  vires  oi  the 
judicial  referee  to  sist  him,  which  could  only  competently  be  done  by  an 
interlocutor  of  Court,  and  that  decree  for  expenses  in  the  case  could  not 
be  pronounced  agaiiist  him..  The  jDourt  repelled  this  plea^  and  held  that 
the  mandatory  had  been  competently  sist<ed^ 

Jtf".P.,  Scott  v.  Cairb  and  Otheius. — Dec.  18. 

This  multiplepoinding  is  raised  for  the  distribution  of  the  residue  of 
the  trust  estate  of  the  late  James  Key,  farmer  at  Bank  of  Arbirlot. 
Key  died  in  1846,  leaving  a  trustr disposition  and  settlement,  and  codicil 
thereto.    The  provision  and  settlement  in  regard  to  the  residue  is  aa 
follows : — '  I  hereby  appoint  my  said  executors  to  hold  the  same  in  trust 
for  the  said  Ann  Petrie,  my  spouse,  and  to  pay  the  same  to  her,  or  to 
authorize  to  uplift  during  her  lifetime  the  income  arising  from  the  said 
residue ;  and  at  and  immediately  after  the  decease  of  my  said  sponse,  I 
appoint  my  said  executors  to  hold  the  said  residue  of  my  estate  in  trust 
for  the  following  purposes  (as  my  daughter,  Mrs  Mary  Key  or  Caird  is 
dead,  and  left  a  son  and  three  daughters) — viz. :  To  pay  her  son  James 
Key  Caird  the  sum  of  L.SOO  sterling  on  his  arriving  at  the  age  of 
twenty-one  (provided  his  grandmother  be  dead),  as  his  share  in  full  of  my 
property ;  but  in  the  event  of  his  death  before  he  arrive  at  twenty-two, 
to  be  divided  equally  among  his  surviving  sisters,  along  with  their  shares 
of  my  property,  and  the  remainder  of  my  estate  to  be  divided  e<][ually 
among  my  late  daughter's  daughters  and  the  daughter  of  my  son,  George 
Key ;  but  if  any  of  the  daughters  of  my  son  and  daughter  die  before  their 
share  become  due,  and  they  leave  lawful  issue,  such  issue  shall  be  entitled 
to  the  mother's  share.    The  daughters  of  the  late  Mrs  Mary  Key  or 
Caird  to  have  a  right  to  their  share  when  the  youngest  arrives  at  the  age 
of  twenty-one ;  but  the  daughters  of  my  son,  George  Key,  to  have  only  a 
right  to  their  shares  after  their  father's  death ;  but  the  interest  of  what 
falls  to  my  son's  children  only  to  be  paid  to  them  after  their  father's 
death,  for  my  son,  George  Key,  has  the  right  to  the  interest  of  what  falls 
to  his  daughter's  share  after  his  mother's  death.'    By  the  codicil  to  his 
trust-deed  the  testator  gave  the  following  directions  in  regard  to  the 
residue  of  his  estate : — '  I  hereby  appoint  my  foresaid  trustees  or  execu- 
tors, after  the  death  of  my  spouse,  Mrs  Ann  Petrie  or  Key,  to  hold  the 
residue  of  my  estate  in  trust  for  the  following  purposes — viz. :  To  pay  to 
James  Key  or  Caird,  my  late  daughter's  son  (provided  his  grandmother 
be  dead),  the  sum  of  L.800  sterling,  on  his  arriving  at  the  age  of  twenty- 
one,  with  interest  after  his  grandmother's  death,  as  his  share  of  my  pro- 
perty, and  the  remainder  to  be  divided  in .  equal  shares  among  his  sisters 
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and  the  daaghters  of  my  son  George  Key,  or  thetr  lawfal  issue ;  my  son, 
George  Key,  to  have  a  right  to  the  interest  of  what  falls  to  his  daughter's 
share  daring  his  life,  and  to  the  interest  of  what  falls  to  his  late  sister's 
daughters  till  the  youngest  arrives  at  the  age  of  twenty-four,  when  I 
appobt  my  foresaid  trustees  or  executors  to  pay  them,  or  settle  it  upon 
them,  as  they  think  best. 

The  Lord  Ordinary  (Einloch),  before  whom  the  multiplepoinding  de- 
pended in  the  Outer  House,  found  that  the  residue  of  the  trust^estate  was 
to  be  equally  divided  per  capita  among  the  daughters  of  his  deceased 
daughter,  Mrs  Mary  Key  or  Caird,  and  that  the  residue  vested  a  morte 
tegtatoris.  This  interlocutor  was  reclaimed  against.  The  Court  held  that 
the  dlTision  was  j>er  cc^pitOf  but  thi&t  the  period  of  vesting  had  not  arrived. 

William  Ain>£R80N  and  Others  v.  The  Ikcorporatiok  of  Wrights 

OF  Glasgow  and  Others. — Dee.  18. 

Society-^Cmtribution. 

This  suspension  and  interdict — which  is  at  the  instance  of  certain  mem- 
bers of  the  Incorporation  of  Wrights  in  Glasgow,  and  certain  pensioners 
on  the  roll  of  the  Incorporation,  against  the  Incorporation,  and  several 
members  thereof  as  representing  it — has  been  brought  to  prevent  the 
application  of  the  sum  of  L.lOO  out  of  the  funds  of  this  Incorporation  to 
aid  the  'Buchanan  Industrial  Institution  of  Glasgow.'  The  Lord 
Ordinary  (Ardmillan)  found  that  the  Buchanan  Institution  being  admitted 
to  be  an  institution  for  charitable  and  benevolent  purposes,  the  contribu- 
tion complained  of  ivas  not  unreasonable  or  e^^cessive^  and  not  illegal, 
with  reference  to  the  seal  of  cause,  the  articles  and  bye-laws  of  the  Incor- 
poration, and  that  no  good  objection  had  been  stated  to  the  procedure  by 
which  the  contribution  was  voted. 

The  Court  adhered,  holding  that  the  subscription  in  question  was  within 
the  purposes  of  the  Incorporation  as  fixed  by  its  constitution^ 

Yelverton  v.  Yelverton. — Dec.  18. 
Husband  and  Wife. 
We  refer  to  the  narrative  of  this  case  in  the  Notes  in  the  Inner  House. 

Inter.,  Wilson  v,  Millar,— i)«?.  20. 

Begistration — Appeal. 

This  is  a  suspension  and  interdict  at  the  instance  of  Robert  Sym  Wil- 
son, W.S.,  and  others,  against  Robert  Millar,  weaver,  Bathgate,  and  the 
Honourable  Lords  Mackenzie  and  Ormidale,  two  of  the  Senators  of  the 
College  of  Justice.  The  respondent,  Robert  Millar,  who  is  a  voter  on  the 
roll  in  the  county  of  Linlithgow,  gave  notice  in  August  1862  that  he 
objected  to  the  complainers'  names  being  retained  in  the  register  of  voters 
for  the  county.  The  Sheriff,  after  hearing  parties,  refused  to  expunge 
from  the  roll  the  names  of  the  complainers.  The  respondent,  Robert 
Millar,  in  terms  of  the  84th  section  of  *  The  County  Voters'  Registra- 
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tion  (Scotland)  Act,  1861/  24  and  25  Yict.,  cap.  83,  required  the  Sheriff 
to  state  the  facts  of  the  cases  and  questions  of  law,  and  his  decision 
thereon  in  special  cases,  and  to  deliver  the  same  in  open  Coort  to  the 
Sheriff-clerk.  The  Sheriff,  on  2d  October  1862,  delivered  snch  special 
cases  to  the  Sheriff-clerk ;  and  Millar's  agent  thereupon,  in  terms  of  the 
said  34th  section,  declared  in  open  Court  his  intention  to  appeal  against 
the  Sheriff^s  decisions.  In  October  1862,  Lord  Ardmillan  was  senior 
Lord  Ordinary,  and  also  Lord  Ordinary  in  Exchequer  in  the  Court  of 
Session,  and  continued  to  be  so  till  his  Lordship  took  his  seat  in  the 
First  Division  on  13th  November  last.  Lord  Mackenzie  then  became 
senior  Lord  Ordinary,  and  Lord  Ormidale  was  some  time  thereafter 
appointed  Lord  Ordinary  in  Exchequer.  On  9th  October  1862,  the 
respondent  Millar  lodged  with  the  clerk  of  Q)urt  attached  to  Lord  Ard- 
millau's  bar  two  certified  copies  of  the  cases  which  had  been  prepared  by 
the  Sheriff,  and  also  left  a  certified  copy  at  the  residence  of  Lord  Mac- 
kenzie, who  was  next  senior  Lord  Ordinary.  The  complainers  in  the 
present  note  now  pray  for  interdict  against  the  respondents,  Lord  Mac- 
kenzie and  Lord  Ormidale,  from  holding  a  Court  for  hearing  appeals 
against  the  said  judgment  of  the  Sheriff  of  Linlithgow,  and  against  the 
respondent,  Robert  MiUar,  from  prosecuting  or  supporting  the  appeals. 
The  ground  on  which  the  application  for  interdict  is  founded  is,  that  until 
November  1862,  Lord  Ardmillan  was  both  senior  Lord  Ordinary  and  Lord 
Ordinary  in  Exchequer  causes,  and  that  it  was  therefore  impossible  to 
form  any  Court  of  Appeal  in  terms  of  the  statute.  Lord  Barcaple  re- 
fused the  note  of  suspension  and  interdict,  and  the  Court  adhered  on  the 
ground,  holding  that  although  there  might  have  been  a  temporary  dis- 
ability in  the  tribunal,  the  jurisdiction  was  not  interrupted. 


SECOND  DIVISION. 

R.  E.  Scon  V.  M'Iver's  Trustee. — Nov,  26. 

Bankruptcy — Liability^ 

This  appeal,  which  is  against  the  deliverance  of  the  trustee  in  the  se- 
questration of  Evander  M^ver,  involves  the  question  whether  the  seques- 
trated estate  of  a  gratuitous  trustee  under  a  marriage  contract,  which 
contains  a  strong  protective  clause,  is  to  be  subjected  in  liability  for  cer- 
tain losses  which  have  arisen  to  the  beneficiaries  in  the  marriage  contract. 
By  marriage  contract  in  1835,  the  late  Murdoch  Robertson  assigned  to 
trustee,  inter  o/tb— -(1)  a  bond  and  disposition  in  security  for  L.550  ;  (2) 
a  bond  for  L.450,  and  a  policy  of  assurance  in  security  thereof ;  and  (3) 
a  policy  of  assurance  effected  by  Robertson  on  his  own  life  for  L.999. 
In  1852,  Mrs  Robertson  and  all  the  original  trustees  being  then  dead, 
Evander  M<Iver  was  appointed  trustee  by  Mr  Robertson.  Before  this 
date  Mr  Robertson  had  uplifted  the  whole  sum  in  the  L.550  bond,  and 
had  surrendered  the  policy,  which  was  the  only  security  for  the  L.450 
bond,  the  obligant  therem  having  became  insolvent.  The  original  tmsteea 
had  not  completed  their  title  to  these  securities,  and  had  ako  failed  to 
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intimate  to  the  Insoranee  Company  the  assignation  in  their  favour  of  the 
policy  for  L.999.  This  policy  was  carried  off  by  Robertson's  creditors 
subsequently  to  M'lver's  appointment.  The  claimant  now  seeks  to  enforce 
liability  against  M'lyer's  seqaestrated  estate,  in  respect  of  his  alleged 
gross  negligence  in  failmg  to  take  all  steps  necessary  for  vesting  in  his 
person  as  trustee,  and  securing  for  the  trust  estate  the  sums  in  these 
bonds,  and  also  for  completing  his  title  to  the  policy  of  assurance.  Mr 
Robertson  died  insolvent  three  years  after  M^Iver's  appointment  as  trus- 
tee ;  and  it  is  not  averred  by  the  claimant  that  Robertson  was  solvent  at 
the  date  of  M*Iver*s  appointment,  or  that  anything  could  have  been  re- 
covered from  him.  The  marriage  contract  under  which  M'lver  acted  as 
trustee,  declared  '  that  the  trustees  appointed  under  the  same,  or  to  be 
thereafter  appointed  in  terms  thereof,  shall  not  be  answerable  the  one  for 
the  other  of  them,  nor  for  involuntary  losses.'  The  trustee  on  M'lver's 
seqaestrated  estate  repelled  the  claim,  in  respect  that  Mover's  omissions 
did  not  constitute  such  culpa  as  to  create  liability  against  him,  or  his  se- 
qaestrated estate.  The  Lord  Ordinary  (Ormidale)  affirmed  the  trustee's 
deli?erance ;  and  the  Court,  without  calling  on  counsel  for  the  respondent, 
adhered. 

App.y  Millar  v.  Dodd. — Nov.  27. 

Bankruptcy — Election  of  Trustee, 

The  troetee  in  Michael  Dodd's  sequestration  reported  to  the  Sheriff- 
sobstitute  of  Dunblane,  that  a  majority  in  number  and  value  of  the 
creditors  present  at  the  meeting  for  election  of  trustee  on  16th  August 
1862,  had  resolved  to  renew  the  protection  to  the  bankrupt.  Mr  Millar, 
as  acting  for  some  of  the  creditors,  lodged  a  caveat  that,  should  a  petition 
for  renewal  be  presented,  notice  shonld  be  sent  to  him  before  it  was  granted, 
and,  at  a  hearing  before  the  Sheriff-substitute,  objected  to  the  validity  of 
the  votes,  and  contended  that  the  resolution  was  not  come  to  by  an  actual 
majority.  The  SherifT-substitute  (Grahame)  granted  the  renewal,  hold- 
ing that  no  appeal  under  the  169th  section  of  the  Bankruptcy  Act  having 
been  taken,  it  was  not  open  to  him  to  enter  into  any  questions  as  to  the 
Talidity  of  the  votes.  Mr  Millar  having  appealed,  the  Lord  Ordinary  on 
the  Bills  (Curriehill)  sustained  the  appeal,  recalled  in  hoc  statu  the  inter- 
locutor of  the  Sheriff  complained  of,  and  found  that,  in  order  to  enable 
the  Sheriff  to  consider  and  determine  whether  or  not  the  statutory  ma- 
jority of  the  creditors  had  agreed  to  the  personal  protection  being  given 
to  the  bankrupt,  it  was  not  necessary  that  an  objecting  creditor  should 
lodge  an  appeal  against  the  proceedings  of  the  creditors  on  16th  August ; 
and  with  this  finding  remitted  to  the  Sheriff  to  consider  whether  or  not 
the  personal  protection  was  agreed  to  at  that  meeting  by  the  requisite 
majority  of  creditors,  duly  qualified  to  vote  thereat,  and  to  proceed  ac- 
cordingly, and  the  Court  adhered. 

Whixb  v.  Sihson  and  &wejjai&.-^Nov.  28. 

Exchequer-^Expenses, 

In  this  case,  the  question  was  as  to  the  power  of  justices  to  find  the 
Crown  liable  in  expenses.    The  Court  onammously  adhered  to  the  decision 
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of  Lord  Ardmillan,  finding  that  they  bad  no  sncb  power.  AH  the  jadges 
were  of  opinion  that  the  24th  section  of  the  23  and  24  Vict.,  cap.  114, 
had  been  intended  to  include  a  case  of  this  kmd ;  bat  that  the  words  used 
had  not  done  so,  but  still  left  the  law  in  the  same  unsatisfactory  state  as 
before — that  the  description  of  '  all  causes  before  any  cinl  court'  was 
of  a  restrictife  character,  and  did  not  necessarily  inclade  a  prosecution  for 
Exchequer  penalties,  which  was  in  some  respects  a  non-civil  cause — ^the 
Lord  Justice-Clerk  holding  it  to  be  a  fiscal  cause,  and  that  if  the  drawer 
of  the  clause  in  the  statute  requiring  to  be  interpreted,  when  providing 
that  expenses  should  be  given  in  the  Court  of  Session,  had  meant  to  in- 
clade other  courts,  he  would  have  osed  the  words,  ^  any  other  civil  coart/ 

Pet.  and  Complaint^  Bell  v.  Gow  (Young's  Trustee). — Nov,  29. 

Bankruptcy — TULe  to  Sue, 

This  is  a  petition  and  complaint  bearing  to  be  presented  under  the 
86th  and  169th  sections  of  the  Bankruptcy  Act  (19  and  20  Vict.,  cap. 
79),  against  the  trustee  on  Young's  sequestrated  estates.  It  narrates 
certain  alleged  breaches  of  statutory  duty  on  the  part  of  the  trustee,  and 
prays  the  Lord  Ordinary  on  the  Bills,  inter  aliOj  ^  to  censure  the  said  David 
Gow,  and  to  fine  or  inflict  such  penalty  as  your  Lordship  may  think 
proper.'  The  Lord  Ordinary  (Curriehill)  dismissed  the  petition  and 
complaint  as  incompetent,  holding  that  the  remedy  sought  for  by  the 
petitioner  could  be  applied  for  only  under  the  159tfa  section. 

Mr  Bell  having  reclaimed,  the  Court  adhered. 

Divorce^  Pin  v,  Pitf. — Dec.  6. 

Divorce — Jurisdiction, 

r  This  is  an  action  of  divorce  on  the  ground  of  addtery  at  the  instance 
of  the  Hon.  Horace  Pitt  against  Mrs  Eleanor  Sutar  or  Pitt,  his  wife. 
The  defender  objected  to  the  Jurisdiction  of  the  Court,  on  the  ground 
that  the  pursuer  was  a  domiciled  Englishman,  and  the  matrimonial  domi- 
cile was  in  England.  A  proof  was  led  on  the  question  of  jurisdiction ; 
and  it  appeared  that  the  pursuer,  who  is  the  brother  of  Lord  Rivers^  and 
formerly  Lieutenant-Colonel  in  the  Horse  Guards,  was  married  to  the 
defender,  an  Englishwoman,  in  England,  in  1845.  In  the  year  1854  the 
pursuer  fell  into  pecuniary  embarrassments,  and  was  compelled  to  leave 
England  for  protection  against  his  creditors.  He  came  to  Scotland  in 
the  autumn  of  that  year,  and  resided  until  1857  at  the  shooting-quarters 
of  friends  in  Harris  and  Lewis.  In  1857  he  went  to  Athlane,  and  in 
May  1858  he  became  the  tenant  of  the  house  and  shootings  of  Kiln- 
moor,  near  Oban,  on  a  lease  of  six  years  from  that  date,  and  has  since 
resided  there,  and  was  residing  there  at  the  date  when  this  action  was 
raised  in  December  1860.  During  this  period  Colonel  Pitt  appears  oc- 
casionally to  have  gone  up  to  England  for  a  week  or  two,  chiefly  for  the 
purpose  of  visiting  his  mother ;  and  in  1855  he  went  to  the  Crimea  in 
search  of  military  employment,  but,  being  unsuccessfxil  in  obtaining  it, 
returned  to  Scotland  in  a  few  months.    Mrs  Pitt,  who  was  visited  at 
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intervals  bj  her  liusband,  remained  th«  whole  of  this  period  in  England, 
and  is  resident  there  at  present.  The  defender  maintains  that  the  pur- 
suer's residence  in  Scotland  was  a  mere  temporary  residence,  assumed 
for  the  purpose  of  being  out  of  the  reach  of  English  creditors,  not  in- 
tended to  last  beyond  tho  passing  exigency,  and  ineffectual  to  displace 
the  original  domicile  in  England. 

The  Lord  Ordinary  (Kinloch)  held  that  a  domicile  had  been  acquired 
in  Scotland,  and  therefore  repelled  the  defender's  objection  to  the  juris- 
diction of  the  Court.  The  defender  hsLVxng  reclaimed,  the  Court  adhered, 
on  the  ground  that  the  matrimonial  domicile  of  the  married  pair  was  in 
Scotland,  and  that  in  questions  of  jurisdiction,  that,  and  not  the  domicile 
of  succession^  was  the  point  to  be  determined. 

CCLLEN  A2?D  Fltnn  t/.  LiNtoN. — Dec,  5. 

Suspension — Evidence, 

The  suspender?  were  eonyicted  cm  20th  Airgust  last  by  Bailie  Johnston 
of  a  breach  of  the  Forbes  Mackenzie  Act,  in  having,  without  an  Excise 
certificate,  sold  spirits  to  Agnes  Clark  or  Guise,  residing  in  Whitehorse 
Ciuse,  Canongate.  In  the  suspension  they  state  that  the  only  witness 
who  was  adduced  to  prove  the  complaint  was  the  woman  Guise/  '  When 
examined  on  oath,'  they  aver,  '  this  woman  stated  that,  on  the  13th  July 
1802,  being  the  date  libelled,  she  went  hito  the  shop  of  the  complainer, 
Patrick  Callen,  and  asked  him  to  give  her  a  quantity  of  whisky,  and  that 
she  asked  liim  to  put  it  into  a  bottle,  which  she  had,  and  in  which  there 
was  a  small  quantity  of  whisky  which  she  had  got  elsewhere ;  that  the 
complainer,  Cullen,  refused  to  give  any  whisky,  stating  that  he  had  none, 
and  that  she  left  the  shop  without  getting  anything  from  CuUeu  except 
two  biscuits.  Site  denied  in  the  most  solemn  manner  that  she  received 
whisky  or  any  other  kind  of  spirits  from  the  complainers  ;  that  after  she 
left  the  shop  she  went  to  her  ow»  bouse,  and  wheu  she  entered  the  close 
leading  to  it,  she  was  met  by  two  policemen,  who  took  hold  of  her,  and 
that  she  was  so  terrified  that  she  let  the  bottle  fall,  and  stated  that  she 
had  got  whisky  from  the  complainer  Cullen ;  but  she  deponed,  in  answer 
to  a  question  from  the  judg«,  that  the  statement  was  an  untruth — that 
she  was  taken  by  the  two  policemen  to  the  shop,  when  she  saw  the  corn- 
plainer  Flyon,  and  she  thereafter  stated  that  she  got  the  whisky  from 
him,  but  afterwards,  the  next  day,  she  stated  to  the  police  that  she  did 
uot  get  the  whisky  from  Flynn,  but  that  she  got  it  from  Cullen.  She 
made  these  statements  to  the  police  constables  ontwith  the  presence  of 
the  present  complainelrs,  and  while  she  was  not  on  oath.  When  exa- 
mined on  oath  in  the  Police  Court,  she  deponed  that  her  statements  to 
the  police  were  untrue,  and  that  she  did  not  get  exciseable  liquors  of  any 
kind  from  the  present  complainers/  That  being  all  the  evidence  against 
the  suspenders,  apart  from  the  testimony  of  the  police  officers  as  to  the 
woman's  original  statement  that  she  had  got  whisky  from  the  suspenders, 
they  maintain  that  the  Bailie  acted  oppressively  in  convicting  them,  and 
that  the  decree  against  them  should  be  suspended.  The  Lord  Ordinary 
(Mackenzie)  refused  the  suspension,  with  this  note: — *As  the  sentence^ 
&od  proceedings  complained  of  appear  to  be  correct  and  regular  in 
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point  of  fonn,  and  all  qnestions  as  to  the  sufficiency,  import,  or  effect 
of  the  evidence  adduced,  can  onlj  be  disposed  of  by  the  judge  before 
whom  the  case  is  tried,  the  Lord  Ordinary  is  clearly  of  opinion  that  no 
grounds  have  been  stated  by  the  suspenders  to  entitle  them  to  insist  in 
this  suspension,  and  he  has  no  hesitation  in  refusing  the  note/*  The  sus- 
penders reclaimed,  and  the  Court  adhered. 

Suap.,  Stephens  v.  Ditkcan  and  Douglas. — Dec.  13. 

Suspension — Master  and  Servant 

This  is  a  suspension  of  a  sentence  pronounced  by  two  Lanarkshire 
justices.     The  complaint  upon  which  the  sentence  proceeds  bears  to  be 
presented  under  the  194th,  195th,  and  196th  sections  of  the  Merchant 
Shipping  Act  (1854),  and  is  at  the  instance  of  the  Deputy  Shipping 
Master  for  the  port  of  Glasgow,  with  concurrence  of  the  J.  P.  Procurator- 
fiscal.    It  narrates  that  Neil  Maclean  engaged  to  serve  as  a  seaman,  at 
L.8  wages  per  month,  on  board  the  ship  '  Prince  of  Wales,'  of  which  J. 
M'Kennon  was  master,  and  Stephens  was  owner,  on  a  voyage  from  Glas- 
gow to  Buenos  Ayres — that  Neil  Maclean  served  on  board  said  ship  from 
the  1st  day  of  April  1861  till  the  5th  day  of  June  same  year,  when  the 
said  ship  was  wrecked,  or  lost,  near  Rio  Grande,  at  or  near  which  place 
the  said  Neil  Maclean  and  the  said  master  and  the  rest  or  part  of  the 
crew  of  said  ship  were  murdered  by  the  natives  or  died.     The  complaint 
goes  on  to  narrate  that  at  that  date  Maclean  had  earned  a  sum  of  wages 
which  the  defender,  as  owner,  had  not  paid  or  accounted  for  to  the  com- 
plaineras  shipping  master  under  the  194th,  195th,  and  196th  sections  of 
the  Merchant  Shipping  Act ;  and  it  prayed  the  justices  to  adjudge  the 
defender  to  pay  the  wages  to  the  complainer,  and  to  convict  in  the  treble 
penalty  for  failure  provided  by  the  Act.   The  justices  found  the  complaint 
proved,  and  decerned  against  the  defender  for  the  wages  and  a  modified 
penalty.    The  defender  having  suspended,  the  Lord  Ordinary  on  the  Bills 
(Barcaple)  refused  the  note  as  incompetent,  holding  that  under  the  Act 
suspension  was  not  competent  except  upon  some  ground  importing  either 
a  departure  from  the  provisions  of  the  statute,  not  being  mere  defect  of 
form,  or  that  the  case  was  not  one  to  which  the  statute  applied,  and  that 
the  objections  urged  by  the  complainers  were  not  of  that  nature. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  remitted  to 
pass  the  note. 

Susp.,  Fleming  v.  Dickson. — Dee,  20. 

School — Suspension. 

In  December  1861,  a  complaint  against  the  suspender,  Fleming,  parish 
schoolmaster  of  Kilrenny,  iu  Fifeshire,  was  presented  to  the  Sheriff  of 
Fife  in  the  name  of  the  present  respondents,  the  minister  and  heritors  of 
Kilrenny,  who  made  certain  charges  against  the  schoolmaster,  and  crayed 
that  he  should  be  censured,  suspended,  or  deprived  of  his  office.  This 
complaint  was  presented  under  the  Act  24  and  25  Yict.,  cap.  107,  see. 
14,  which  enacts  that  it  shall  be  competent  in  certain  cases  for  certain 
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parties  to  make  a  compkint  to  the  Sheriff  of  the  county  against  parish 
schoolmasters ;  and  which  farther  enacts  that  the  Sherifi^s  sentence  shall 
sot  be  sabject  to  review. 

In  the  present  action  Fleming  seeks  to  have  the  minister  and  heritors 
interdicted  from  proceeding  to  elect  another  schoolmaster,  on  the  ground 
of  Tarioos  alleged  informalities  in  the  proceedings  against  him,  and,  inter 
aUoj  on  the  gpround  that  the  Sheriff-depute  was  wrong  in  holding  that  his 
substitute  had  no  jurisdiction,  and  on  the  ground  that  the  Sheriif  acted  in- 
coDipetentlj  in  pronouncing  the  interlocutor  of  8th  March.  The  Lord 
Ordinary  on  the  Bills  (Lord  Ormidale)  sastained  this  ground  of  apply- 
ing for  interdict,  and  accordingly  granted  interdict  and  passed  the  note. 
The  respondents  haying  reclaimed,  the  case  was  heard  recently,  and  was 
to-day  adrised  by  the  Court. 

Their  Lordships  were  of  opinion  that  the  Sheriff-depute  had  erred  in 
deciding  that  his  substitute  had  no  jurisdiction,  and  that,  as  the  case  had 
properly  come  into  the  Sheriff  Court,  it  might  competently  have  been 
dealt  with  either  by  the  Sheriff  personally  or  by  his  substitute ;  but  that 
the  pronouncing  of  the  interlocutor  of  8th  March,  and  the  subsequent 
procedure,  did  not  constitute  such  an  excess  of  jurisdiction  as  to  inrali- 
d&te  the  final  sentence.  There  were  other  grounds  of  suspension  not  dis- 
posed of  in  the  interlocutor  reclaimed  against ;  and  the  Gonrt  recalled 
that  interlocutor,  and  remitted  to  the  Lord  Ordbary  on  the  Bills  to  hear 
parties  on  these  other  grounds. 
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Cnglialr  Cases. 


Legacy. — ^Testator  bequeathed  a  legacy  to  M.  Y.  in  case  fihe  dioald  be  in  his 
service  at  his  decease.  T^tator  was  shortly  afterwards  removed  to  a  lunatic 
^ylum;  and  M.  Y.,  who  was  a  yearly  servant,  voluntarily  (j^uitted  the  house, 
receiving  from  the  familv  her  wages  up  to  the  end  of  the  year,  which  did  not 
expire  till  after  the  death  of  the  ^tator.  It  was  held,  she  was  not  entitled  to 
the  legacy. — (^Re  Serres^s  Estate ;  Venes  v.  Marriott j  31  L.  J.,  Ch.  610.) 

Revocation. — The  signatures  of  the  attesting  witnesses  to  a  will  being  an 
essential  part  of  the  will,  the  tearing  them  off  by  the  testator  animo  revocandi 
revokes  the  will.  Where  a  will,  of  which  the  testator  has  the  custody,  is  found 
BO  mutilated  after  his  death,  the  presumption  is,  that  the  mutilation  was  the  act 
of  the  testator,  done  animo  revocandi. — {Evans  v.  DaUow ;  and  In  the  goods  of 
Dalhw,  31  L,  J.,  Pr.  and  M.  128.) 

Revocation. — ^A  testator  destx-oyed  his  will,  belieying  that  it  had  already 
been  revoked  by  a  later  will,  which  was,  in  fact,  invalid ;  and  the  only  evi- 
dence of  his  object  in  destroying  it  was  a  declaration  made  at  the  time  that 
it  was  no  use  to  keep  it,  as  he  had  another.  It  was  held  that  the  will  was 
not  revoked.  Sir  C.  Cresswell :  According  to  the  statute  1  Yict.,  c.  26,  sec, 
20,  a  will  may  be  revojced  *  by  the  burning,  tearing,  or  otherwise  destroying 
the  same  by  the  testator,  etc.,  with  the  intention  of  revoking  the  sa^e.'  The 
act  done  without  the  intention  is  in^ectual.  Here  the  intention  w/is  wanting  ; 
for,  according  to  the  evidence,  he  imagined  that  the  revocation  had  been 
already  accomplished,  and  because  it  had  been  accomplished,  and  not  for  the 

furpose  of  accomplishing  it,  the  act  of  destruction  was  done.    For  t^iis  reason , 
pronounce  for  the  draft  propounded. — ijClarhson  v.  Clarkson^  3J.  t.  J.,  Pr. 
and  M.  143.)  ^  ' 

Patent. — ^The  /construction  pf  a  sp^ification,  as  the  copstruction  of  all  other 
written  instr^ment^,  belongs  to  the  Court ;  but  the  explanation  of  the  words  or 
technical  terms  of  art,  the  phrases  used  in  commerce,  and  the  proof  and  results 
of  the  processes  which  are  described  (and  in  a  chemical  patent  the  ascertain- 
ment of  chemical  equivalents)  are  matters  of  fact  upon  which  evidence  may 
be  given,  contradictory  testimony  may  be  adduced,  and  upon  which  it  is  the 
province  and  rijg:ht  of  a  jury  to  decide.    Jn  the  comparison  of  two  specificatioDS, 
each  of  which  is  ^Ued  with  teryns  of  art,  and  with  the  description  of  technical 
processes,  the  duty  of  the  Court  is  confined  to  giving  the  legal  construction  of 
such  documents  taken  independently;  but  the  compariiion  of  the  two  instru- 
ments, and  ascertaining  whether  the  words  as  interpreted  by  the  Court,  and 
contained  in  on.e  specificatipn,  do  or  do  not  denote  the  same  external  matter  as 
the  words,  as  interpreted  and  explained  by  the  jCourt,  contained  in  the  other 
specification,  is  a  matter  pf  fact,  and  within  the  province  of  a  jury. — In  a  ques- 
tion of  the  novelty  of  a  patent,  the  antecedent  statement  in  the  prior  patent 
must  be  such  that  a  person  of  ordinary  knowledge  of  the  subject  would  at  once 
perceive,  understand,  and  be  able  practically  to  apply  the  discbvery  without 
the  necessity  of  making  further  expenments  and  gaining  further  information 
before  the  invention  can  be  made  useful. — (^HUls  v.  Evans,  31  L.  J  ,  Ch.  d57.) 
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Bottomry  Bond. — ^To  render  yalid  a  bottomry  bond  -where  communication  is 
practicable  between  the  port  of  distress  aQd  the  owne^r,  it  is  not  suflicient  that 
the  owner  should  be  made  aware  of  the  disaster  which  has  happened  to  his 
ship ;  he  should  also  be  informed  of  the  intention  to  hypothecate. — In  consi- 
dering an  objection  to  a  bottomry  bond  on  ship  and  cargo,  by  owners  of  cargo, 
u{>on  the  ground  that  the  master  had  not  communicated  with  the  owner  of  the 
cargo  before  giving  the  bonds,  the  Court  wiU  consider  the  probable  effect  of  the 
delay  arising  from  such  communication,  and  not  only  whether  it  was  possible, 
but  also  whether  it  was  reasonable  and  practicable,  for  the  master  or  the  lender 
of  the  money  to  have  any  such  communication  with  the  owner  or  consignee  of 
the  cargo  before  entering  into  the  bond.  Where  money  has  been  advanced 
upon  bottomry  of  a  Britiii  ship  and  her  cargo,  the  owner  of  the  cargo  so  hypo- 
tliecated  has  his  right  of  action  for  all  costs  and  charges  against  the  owner  of 
the  ship.— {The  Olivier,  SI  L.  J.,  Pr.  M.  and  A.  137.) 

Bill  of  Exchange.t— The  acceptance  of  a  bill  of  exchange  ^per  pro.'*  acts  as 
an  express  notice  to  the  party  taking  the  bill  that  the  authority  of  the  agent  is 
limittKl,  and  the  holder  of  such  a  bill  cannot  maintain  an  action  against  the 
principal,  if  the  agent  has  exceeded  his  authority.  Byles,  J. :  The  words  *"  per 
froJ*  are  an  eacpress  statement  by  the  person  using  them,  that  he  acts  under  a 
limited  authority,  and  a  person  taking  a  bi}l  so  accepted  takes  it  ^t  his  peril. 
This  was  solemnly  decided  in  AlexavderY.  Mackenzie  in  this  Court,  and  that  de* 
cision  was  recognised  by  the  Ix)rd  Chief-Justice  Jervis,  in  the  case  of  Grant  v. 
yoncay^  20  L.  J.,  C.  P.  93.  This  mode  of  signature  is  recognised  by  mercantile 
persons,  both  in  this  country  and  elsewhere,  as  the  legitimate  way  of  informing 
a  person  that  the  bill  is  accepted  by  virtue  of  a  special  authority. — (Stagg  v. 
ElUott,  31  L.  J.,  C.  P.  260.) 

Xegugence. — ^Defendants,  proprietors  of  certain  docks,  for  the  use  of  which 
they  wejfe  entitled  to  tolls,  opened  them  for  public  use  to  all  vessels  of  a  certain 
size  before  the  low- water  basin  was  completed,  and  while  a  bar  of  earth  remained 
across  a  V^ge  part  of  it,  dangerous  to  navigation,  not  visible  at  high  tjde,  not 
in  any  manner  marked  by  buoys,  and  which,  by  the  exercise  of  reasonable  care 
on  the  part  of  defendants,  might  ^ave  been  removed  before.  Plaintiffs'  vessel, 
which  was  under  the  size  limited,  and  had  entered  the  docks  and  loaded  her 
cargo,  .on  coming  out  into  the  basin,  was  driven  upon  the  bar  and  wrecked, 
without  any  negligence  or  mismanagement  on  the  part  of  plaintiffs  or  of  the 
crew,  or  of  the  pilot  who  had  been  engaged  to  take  the  vessel  out.  The  pilot 
knew  .of  the  bar,  but  plaintiffs  did  not.  Defendants  held  to  be  liable  for  the 
injury  U>  the  ship,  as  tney  were  guilty  of  negligence  in  pot  having  taken  rea- 
sonable care,  while  they  kept  the  basin  open  for  the  public  use,  that  those  who 
chose  to  navigate  it  might  do  so  without  danger.  And  held,  further,  assuming 
the  knowledge  of  the  pilot  to  be  the  knowledge  of  the  plaintiffs,  that  knowledge 
of  the  existence  of  the  bar  did  not  di^^ntitle  plaintiffs  to  recover,  as  it  was  pot 
found  by  the  jury  that  it  w^  an  act  of  imprudence  on  their  part,  if  they  had 
such  knowledge,  to  attempt  to  navigate  the  vessel  oi^t. — (^Thompson  v.  The  jS^oi'th- 
Eastem  EaU,  Co,,  31  L.  J„  Q.  B.  194.) 

Bakxruftct. — ^A  deed  of  partnership  contained  a  proviso,  that  a  withdri^wiug 
partner  should  not  be  entitled  to  credit  for  the  value  of  the  lease  of  certain 
mines  vested  in  a  tri:^tee  for  all  the  partners  in  shares,  according  to  the  capital 
contributed  by  theip  respectively,  but  that  the  account  to  be  taken  should  con- 
sist only  of  his  share  in  the  assets  of  the  partnership  other  than  the  yalue  of  the 
lease,  and  that,  in  the  event  of  bankruptcy  of  any  partner,  an  account  should  be 
taken  of  his  sha^e  and  interest  in  the  mines,  except  the  value  of  the  lease, 
which  was  not  to  be  taken  into  account.  One  of  ^he  partpejrs  having  become 
bankrupt,  it  was  held  that  such  a  stipulation  was  a  fraud  upon  the  Bankrupt 
laws,  and  void  as  against  the  asEdgnees  in  bankruptcy. — (  Whitmore  y.  Mason^ 
31  L.  J.,  Ch.  433.) 
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Settleiiemt. — By  a  marriage  settlenent,  a  proTifflon  was  made  for  the  wife 
out  of  real  and  personal  estate,  and  it  was  declJEU^  that  sach  pforision  was  in 
lien  of  dower  or  thirds.  The  husband  haying  died  intestate,  it  was  held  that 
the  provision  was  in  satisfaction  of  dower  out  of  real  estate  and  thirds  of  per- 
BoniutT,  and  the  wife  could  claim  nothing  under  tiie  Statute  of  Distrihutions. — 
(rAom/won  y.  Walts,  31  L.  J.,  Ch.  445.) 

Trgszee,  LiABiLmr  of. — The  liability  of  a  trustee  as  a  contributory 
will  not  be  limited  to  the  extent  of  the  trust  estate.  A  transferee  of  shares, 
haying  taken  upon  himself  the  character  of  owner,  canndt  rely  upon  any 
irregularities  in  the  transfer  to  escape  liability,  whether  the  shares  belong 
to  him  beneficially  or  as  trustee.  E^  parte  Hall  distinguished.  Wood, 
y.  G. :  The  questum  is,  whether  the  truistees  are  properly  on  the  list  of 
contributories  at  all,  and  I  think,  by  accepting  diyidends,  they  haye  waiyed 
any  irregularity  by  reason  of  the  non-execution  by  them  of  the  deeds; 
and  by  signing  the  receipts  as  trustees,  they  have  admitted  themselyes  to  be 
owners  of  the  shares,  and  not  mere  agents  for  the  receipt  of  the  dividends. 
The  word  *  trustees^  on  the  register  merely  shows  that  they  had  no  beneficial 
interest.  In  HalTa  case^  Lord  Cottenham  held,  upon  the  facts,  that  nothing  had 
been  done  to  fix  the  character  of  assignee  upon  the  person  it  was  sought  to  n^ke  a 
contributory.  A  deed  professing  to  assign  the  owner^s  interest  was  executed, 
but  there  was  no  transfer ;  and  though  the  fact  of  the  assignment  was  conmiu- 
nicated  to  the  company,  it  was  sworn  that  this  was  only  done  for  the  purpose 
of  cautioning  them  against  paying  the  dividends  to  the  party  to  whom  they 
might  otherwise  have  been  paid.  .  .  •  This  clearly  establishes  a  distincti<m 
between  HalTs  case  and  the  present,  and  at  the  same  time  shows  that  if  he  had 
signed  as  trustee  he  would  have  been  considered  the  owner.  In  this  case  these 
gentlemen  have  accepted  the  position  of  legal  owners,  and  have  been  treated  as 
such  by  the  company.  They  cannot,  after  accepting  dividends,  take  advantage 
of  the  irregularity  by  reason  of  the  non-execution  of  the  deeds ;  and  I  hold  that 
their  names  must  be  put  upon  the  list  of  contributories  without  qualification. 
— (Re  the  Pkcenix  Life  Assurance  Co, ;  Hoare^s  case^  31  L.  J.,  Ch.  504.) 

Children. — Ruled  by  the  House  of  Lords,  that  though  the  word  ^  children* 
in  its  prinuOT  sense  is  to  be  read  as  a  word  of  purchase,  and  to  be  confined  to 
issue  in  the  nrst  degree,  yet  the  interpretation  oi  the  word  is  subordinate  to  the 
intention  to  be  collected  from  the  rest  of  the  will,  and  it  majhe  converted  into 
a  word  of  limitation,  and  interpreted  *  heirs  of  the  body.'  The  Lord  Chancel- 
lor :  I  find  the  word  *  children*  has  been  established  by  decision  to  be  a  word 
of  flexible  meaning.  It  is  treated  as  such  in  Wylde's  case,  for  there  the  mean- 
ing to  be  attributed  to  the  word  is  made  to  depend  upon  extrinsic  circumstances 
existing  at  the  time  of  the  devise.  If  there  be  children  in  existence,  it  is  held 
primarily  to  indicate  those  children.  If  there  be  no  children  in  existence,  then 
it  is  held  to  ouit  its  character  of  a  word  of  purchase,  and  so  become  a  word  of 
limitation.  But  the  operation  of  the  word,  by  the  effect  of  external  circum- 
stances, may  be  equally  produced  by  the  effect  of  other  language  contained  in 
the  instrument. — (B}/ng  v.  Byng  (House  of  Lords),  31  L.  J.,  Ch.  470.) 


Ihfakt. — ^Where  a  Roman  Catholic  father  (who  lived  till  his  eldest  child 
seven  years  old)  allowed  the  mother,  who  was  a  Protestant,  to  have  the  exda- 
sive  charge  of  the  education  of  the  children  during  his  life,  and  they  were  with 
his  full  knowledge  brought  up  in  the  Protestant  faith,  he  was  held  to  have 
abnegated  his  right  to  direct  tne  religious  education  of  his  children^  and  the 
Court,  in  ordering  a  scheme  to  be  settled  for  their  education,  disr^iazded  a 
direction  in  his  will,  that  they  should  be  brought  up  in  the  Roman  Catholic 
faith.— (fTtT/  y.  HiU,  81  L,  J.,  Ch.  505.) 

Marine  Insurance. — ^Phuntifb  shipped  at  London  for  Bombay  certain  iion 
rails,  '  freight  to  be  paid  here,  ship  lost  or  not  lost*    Thaj  paid  tiie  freight ; 
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and  hj  a  policj  in  the  oommon  fonn  insnred  for  the  voyage  the  rails,  ^  rained 
at  L.4500,'  etc.,  *  warranted  free  from  particular  average  unless  the  ship  be 
stranded,  wrecked,  or  burnt.*  The  policy  contained  the  usual  clause,  that  the 
tinwirrd  might  sne,  labour,  and  travail  for  and  about  the  defence,  safety,  and 
raoovery  of  the  goods  insured  at  the  charge  of  the  underwriters.  The  ship 
sailed,  but  owing  to  storms  at  seii,  was  forced  to  put  into  Plymouth,  so  much 
injured  as  to  be  unable  to  continue  her  voyage,  and  to  be  not  worth  repair- 
ing ;  bnt  she  was  neither  *  stranded,  sunk,  nor  burnt.*  The  rails  were  landed 
■afe  and  uninjured,  and  plaintiffs  then  sent  them  on  to  Bombay  in  other  ships, 
for  the  freight  of  which  they  had  to  pay  L.d25.  It  was  held,  that  the  under- 
writers were  not  liable  to  ^y  this  sum,  as  by  the  policy  they  were  exempt 
fiom  particular  average,  which  included  it ;  and  that  it  could  not  be  recovered 
under  the  labour  and  travail  clauses,  as  that  was  limited  in  its  application  to 
ezpenses  incurred  when  the  goods  insured  were  in  peril  to  save  them  from  Ices, 
mad  the  esroenses  in  question  were  incurred  when  the  goods  were  in  no  peril  at 
all,  but  safe  in  the  owner's  hands.— (7^A«  Great  Indian  Peninsular  EaiL  Co.  v. 
Saumders,  31  L.  J.,  Q.  B.  206.) 

Lands  Glauses  Gohsolidatign  Act. — ^Unfinished  houses  standing  upon  a 
piece  of  land,  which,  when  thev  were  completed,  was  to  be  apportioned  between 
them  as  gardens,  are  within  the  8  &  9  Vict.,  c.  18,  s.  92,  and  a  railway  com- 
pany cannot  compulsorily  take  a  part  of  the  land  without  bringing  themselves 
under  a  liability  to  purchase  and  take  the  whole  of  the  land  and  the  unfinished 
iKMises. — (Alexander  v.  The  West  End  of  London  and  Crystal  Palace  Bail*  Co.^ 
31  L.  J.,  Ch.  500.) 

Tbuct  and  Trustee. — ^Testator  directed  his  trustees  ottt  of  the  rents  and 
jHTofits  of  his  estates  to  keep  insured  and  to  repair  all  the  messuages,  buildings, 
and  erections  upon  the  hereditaments  previously  limited^  in  trust  for  his  wife 
fofr  life,  during  the  continuance  of  her  interest  therein,  and  also  during  the  same 
period  to  pay  and  defray  all  taxes,  parliamentary,  parochial,  and  otherwise, 
affecting  the  same  hereditaments  or  any  of  them.  It  was  held,  that,  under  this 
clause,  the  trustees  were  bound  to  pay  the  property  and  income  tax.  Kindersley, 
V.  €. :  There  is  nothing  illegal  in  a  direction  by  will,  that  certain  persons  hav- 
ing control  over  the  property  shall  defray  all  the  taxes,  and  it  is  a  provision 
capable  of  being  carried  out<  If  this  is  not  the  right  view,  then  the  words  used 
in  the  will  womd  not  exempt  the  defendant  from  any  other  tax  than  the  land 
tax,  which  I  do  not  think  toe  testator  could  have  intended ;  and  the  only  way, 
therefore,  of  carrying  out  his  intention  is,  to  hold  that  the  trustees  are  liable 
to  pay  the  income  and  property  tax.  The  defendant  is  exempt  from  whatever 
tax  a  landlord  would  be  liable  to  pay,  and  also  from  Whatever  is  paid  for  the 
valne  of  the  occupation.  Whatever  is  payable  in  respect  of  her  beneficial  in- 
terest in  the  lands  in  question,  is  payable  by  the  trustew. — (Lovat  v#  The  Duchess 
of  Leeds,  81  L.  J.,  Ch.  508.) 

Guabantee.—- Defendant,  having  recovered  judgment  in  the  County  Court 
against  plaintiiTs  brother,  and  &Ji,/a.  having  issued  against  the  goods  of  the 
latter,  requested  a  clerk  in  the  Registrar's  office  to  write  to  the  High  Bailiff, 
that  he  (defendant)  would  contest  any  claim  that  might  be  made  by  any  third 
penon  claiming  the  goods  at  the  address  given  on  the  back  of  the  execution,  and 
that  he  (defendant)  desired  the  High  Bailiff  should  be  so  informed,  in  order 
that  the  officer  who  levied  would  not  in  any  way  be  deterred  from  putting  the 
wrarrant  in  force  by  reason  of  any  party  setting  xxp  a  claim.  The  officer  hav- 
ing idled  some  of  plainUiTs  goods,  besides  those  belonging  to  plaintiff's  brother, 
at  the  addrsM  given  on  the  back  of  the  execution,  plaintiff,  without  giving  no- 
tice, under  section  188  of  9  &  10  Vict.,  c.  95,  brought  his  action  against  the 
defendant  for  damages  for  trespass  and  conversion  ;  and  it  was  held,  the  letter 
written  br  defendiuit*B  request  to  the  High  Bailiff  of  the  County  Court  was 
merdy  a  direction  to  the  officer  to  do  his  duty,  and  did  not  render  defendant 
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liable  to  plaintiff  for  a  mistake  of  the  officer  who  lened.-^Cronshaw  y.  Chapman^ 
31  L.  J.,  Ex.  277.) 

Gunpowder. — Under  seetion  11  of  12  Geo.  III.,  c.  61,  whidt  provides,  that 
no  person  shall  have  or  keep  at  any  one  time,  being  a  dealer  in  gunpowder, 
more  than  200  lb.  of  gunpowder,  and  not  being  such  more  than  50  lb.  in  any 
house,  warehouse^  etc.,  occupied  by  the  same  person,  the  mere  having  in  posses- 
sion, for  a  temporary  purpose,  more  than  the  specified  quantity  of  gunpowder, 
does  not  necessarily  bring  the  case  within  this  section. — (Biggs  y.  Mitchell,  31 
L.  J.,  Q.  B.  169,  M.  C.  163.) 

Arbitration — 'By  a  judge^s  order,  after  issite  joined,  an  action  was  referred 
to  a  lay  arbitrator,  who  by  his  award  ordered  ^  that  there  should  be  a  verdict 
for  plaintiff  for  L.7,  9s.  lld.^  It  was  held,  that  although  there  was  no  power 
to  enter  a  verdict,  the  award  was  good,  and  an  action  maintainable  upon  it ; 
for  the  award  ra^ust  be  read  as  an  expression  of  the  arbitrator's  opinion  that 
the  plaintiff  was  entitled  to  the  sum  mentioned,  and  not  as  an  award  that  a 
verdict  should  be  entered  for  that  sum. — {Everest  v.  Ritchie,  31 L.  J.,  Ex.  350.) 

Railways  Clauses  CoNSOLiDjmoN  Act. — The  owner  of  land,  granting  to  a 
railway  company  the  right  to  roiake  and  maintain  a  tunnel  through  his  land,  is 
in  the  same  position,  with  respect  to  his  right  to  work  mines  under  the  77th 
and  78th  sections  of  the  Railways  Clauses  Consolidation  Act,  1845,  as  if  the 
company  had  actually  purchased  the  land ;-  and  the  rule  that  a  grantor  cannot 
derogate  from  his  own  grant  does  not  apply. — {The  London  and  North-Western 
Bail.  Co,  V.  Acroyd,  31  L.  J.,  Ch.  588.) 

EofUTTABLE  LiEN.-=-Where  A.  B*.,  tn  consideration  of  a  sum  of  money  to  be 
advanced  to  him  by  C.  D.,  to  enable  him  to  complete  a  railway  contact,  agreed 
to  give  C.  D.  a  share  in  the  profits  of  the  contract,  and  C.  D.  advanced  a  por- 
tion onjt  of  the  stipitlated  sum,  be  and  those  claiming  under  him  were  by  one 
of  the  Vice-chancellors  declared  to  have  a  lien  on  the  profits  derived  by  A.  B. 
under  the  contract  for  the  amount  of  the  money  advanced  and  interest ;  but,  upon 
appeal,  this  decision  was  reversed,  and  the  bill,  which  ^as  filed  by  the  assignee 
of  C.  0.,  was  (fismiased,  with  co8^JS,-^{Twynam  v.  Hudson,  31  L.  J.,  Ch.  577.) 

Contract.— On  the  9fh  of  July,  B.,  by  his  agent,  contracted  to  carry  goods 
for  A.  by  his  ship,  the  shipment  to  commence  on  the  1st  of  August.  On  the 
21st  of  July,  B^  wrote  to  A.  denying  ther  authority  of  his  agent  to  make  the 
contract.  A.  answered  that  he  should  hold  B.  responsible  for  bfieiich  of  contract, 
and  that  if  be  did  not  next  day  withdraw  his  letter,  A.  Would  make  other 
arrangements  for  carrying  the  goods.  B.  reiterated  that  there  was  no  contract 
made,  and  proposed  another  contract,  and  stated  that  if  that  was  not  acceded 
to  he  should  send  his  ship  on  another  voyage.  On  this,  A.  made  arrangements 
with  C.  to  carry  his  goods,  but  did  not  sign  any  contract  with  C.  until  the 
2d  of  August.  On  the  1st  o(  August,  B.  "Wrote  to  A.  stating  that  the  ship  wite 
ready  to  receive  A.'s  goods,  but  A.  declined  then  to  send  them.  Held  by  the 
Ex.-Ch.,  that  B.  having  absolutely  refused  to  perform  the  contract  before  the 
time  for  performance  eame,  it  was  at  the  option  of  A.  to  treat  that  refusal  as  a 
breach  of  contract }  that  A.  might  sue  B.  for  the  damage  received  by  such 
breach ;  and  that  B.  had  no  cause  of  action  against  A.  for  the  refusal  to  send 
the  goods  by  B.^s  ship. — {The  Danube  and  Black  Sea  Railway  and  Kustendjie 
Harbour  Co.  v.  Xenos ;  and  Xenos  v.  The  Danube  and  Black  JSea  Railway  and 
Kustendjie  Harbour  Co.,  31  L.  J.,  C.  P.  284.) 

Trustee,  Liability  of. — ^A  box,  containing  securities  of  the  Spanish  Govern- 
ment, the  i)roperty  in  which  passed  by  delivery,  was  deposited  at  a  bank,  in  the 
names  of  three  trustees.  The  Spanish  Government  having  afterwards  made 
proposals  for  a  change  in  the  securities,  one  of  the  three  trastees,  who  was  a 
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stockbroker^  was  allowed  to  take  the  securities  out  of  the  box  for  the  purpose  of 
such  conYeraioD.  He  effected  the  conversion,  but  appropiated  a  x)art  of  the 
converted  securities  to  his  own  use,  and  placed  the  rest  m  the  box,  which  he 
retamed  to  the  bank.  The  fraud  was  not  discovered  for  several  years ;  the 
trustee  kept  the  key  of  the  box,  and  from  time  to  time  took  out  others  of  the 
securities,  which  he  converted  to  his  own  use,  until  at  last  the  box  was  empty. 
The  co-trustees  were  held  liable  for  the  first  breach  of  trust,  it  being  their  duty, 
after  the  conversion,  to  see  that  the  securities  were  all  deposited  in  the  box,  but 
not  in  respect  of  the  subsequent  misappropriations,  the  defaulting  trustee  having 
properly  been  allowed  to  have  access  to  the  box  for  the  purpose  of  from  time  to 
time  tearing  off  coupons  and  obtaining  the  dividends. — {Mendes  v.  GuedaUa^  81 
L  J.,  Ch.  661.) 

Railway. — By  an  arrangement  between  the  Great  Western  Railway  Company 
and  the  South  Wales  Railway  Company,  whose  lines  of  rails  were  in  connection, 
each  company  was  to  work  both  the  lines,  and  the  fares  were  to  be  divided 
between  uxem.  Plaintiff,  wishing  to  go  from  London  to  Milford  on  the  South 
Wales  line,  took  a  railway  ticket  at  the  Paddington  Station  of  the  Great  Western 
Railway  Company,  paid  his  fare,  and  became  a  passenger  to  be  conveyed  by  that 
.  company  to  Alilford.  After  the  train  had  passed  from  the  Great  Western  Railway 
00  to  the  South  Wales  Railway,  it  came  (without  any  negligence  on  the  part  of 
those  who  managed  the  train)  into  collision  with  a  locomotive  engine  left  on  the 
line  by  the  negligence  of  some  servants  of  the  South  W^es  Company,  and 
plaintiff  was  injured.  It  was  held  by  the  Ex.-Ch.,  that  the  Great  Western 
Kailway  Company  were  liable  to  plaintiff  for  the  injury;  for  a  railway 
impiie^y  contracts  with  a  passenger  to  use  due  and  reasonable  care  in  keeping 
its  line  in  a  proper  state  for  traffic,  and  by  the  arrangement  between  the  com- 
panies the  South  Wales  line  became  the  line  of  the  Great  Western  Railway 
Company  in  respect  of  their  obligation  to  passengers.  Byles,  J. :  The  same 
obligation  would  have  arisen  from  the  contract  to  carry  the  whole  distance,  if  no 
arrangement  had  existed  between  the  companies.— (^^^  v.  The  Great  Western 
BaiL  Co.,  31  L.  J.,  Ch.  346.) 

CHABnr. — ^The  trustees  of  a  charity  were,  by  a  decree  of  the  Court  of  Chancery, 
to  be  chosen  at  a  vestry  meeting  of  the  parish.  The  constitution  of  the  vestiy 
was  altered  by  the  Legislature ;  and  it  was  held  that  the  Legislature  could  control 
the  d^ree  and  the  scheme,  but  that  the  vacancies  among  the  trustees  must  be 
filled  up  by  the  vestry  for  the  time  being.^/n  re  HayJe's  Estate^  31  L.  J., 
Ch.  612.) 

Slakdeb. — In  an  action  for  slander  by  husband  and  wife  against  husband  and 
wife,  the  words  declared  unon,  imputing  adultery  to  the  female  plaintiff,  having 
been  addressed  to  her  by  tne  female  defendant,  in  the  presence  of  other  persons, 
bat  in  the  absence  of  the  other  plaintiff,  and  repeated  without  the  authority  of 
the  female  defendant  by  the  female  plaintiff  to  her  husband,  who,  in  consequence 
of  such  woids  so  repeated,  refused  to  continue  to  cohabit  with  her, — ^the  loss  by 
the  female  plaintiff  of  the  consortium  of  her  husband  being  alleged  as  special 
<laiDage,  it  was  held,  on  the  authority  of  Ward  v.  Weeks^  that  defendants  were 
not  liable  for  the  unauthorized  repetition  by  the  female  plaintiff  to  her  husband. 
Quxre — ^Whether  the  loss  of  consortium  is  a  ground  of  special  damage.  Qusere — 
WheUier  the  words  were  such  as  to  justify  the  husband  in  depriving  his  wife  of 
her  consortium.  Semble — That  there  was  no  duty  or  obligation  on  the  wife  to 
repeat  the  words  to  her  husband. — {Parkins  v.  Scott,  81  L.  J.,  Ex.  331.) 

CopTRiQHT — Injunction  J  Writ  of, — ^Plaintiff,  a  photographic  artist,  lent  to  T., 
the  publisher  of  an  illustrated  newspaper,  certain  photographic  portraits  to  be 
engraved  and  published  in  T.'s  newspaper.    T.  having  executed  an  assignment 
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for  the  benefit  of  creditors,  the  newspaper  and  pkint  were  sold  by  auction,  and 
some  of  the  original  negatives  and  photographic  portraits  lent  to  nim  bj  plain- 
tiff, were,  among  the  other  effects  on  the  premises,  sold  by  public  auction  and 
bought  bv  defendant,  who  made  reduced  copies,  which  he  published  and  sold 
without  the  permission  of  the  plaintiff.  Plaintiff  declared  in  trespass  f<^  tak- 
ing the  portraits,  claiming  damages  from  defendant  for  making  and  selling 
reduced  and  other  copies  of  the  same,  and  also  in  detinue  for  the  portraits  and 
n^atives,  and  daimea  a  writ  of  injunction  to  restrain  defendant  from  continuing 
to  make  and  sell  such  reduced  and  other  copies.  Plaintiff  had  a  verdict  for  40s. 
on  the  first  count,  and  for  L.25  on  the  second  count ; — and  it  was  held,  phuntiff 
was  entitled  to  retain  the  verdict  on  both  counts,  and  to  the  writ  of  injunction 
as  claimed. — {MayaUy,  Highey^  31  L.  J.,  Ex.  329.) 

Game. — ^A  person  who,  in  his  own  land,  shoots  a  pheasant  in  the  land  of 
another,  and  goes  on  such  land  to  pick  the  bird  up,  commits  a  trespass  of  enter- 
ing land  in  pursuit  of  game  within  1  &  2  Will.  I  v.,  c.  32,  s.  30,  the  shooting  and 
picking  up  the  bird  being  one  transaction.  Qaaare — ^Whether  entering  land  for 
the  purpose  of  picking  up  dead  game  is  a  trespass  within  that  act.---(0«&oii<f 
V.  Meadows,  31  L.  J.,  C.  P.  281,  M.  C.  238.) 

Ship  and  Shipping. — ^A  seaman^s  share  of  salvage  cannot  be  recovered  by 
action  from  the  owner  or  captain  of  his  vessel,  although  the  salvage  claimed  shall 
have  been  paid  by  the  owners  of  the  vessel  saved  to  the  owner  of  the  salvor. 
Where  the  sum  claimed  as  salvage  is  under  L.200,  and  any  dispute  arises  there- 
on, such  dispute  must  be  referr^  to  two  Justices  of  the  Peace,  as  provided  by- 
sections  460-3  of  that  statute.  An  offer  to  pay  a  sum  less  than  the  sum  claimed, 
if  not  accepted,  is  no  evidence  against  a  defendant  in  an  action  for  the  larger 
sum,  on  account  for  money  had  and  received  to  the  plaintiff^s  use,  or  on  an 
account  stated. — {Atkinson  v.  Woodall^  31  L.  J.,  Ex.  352,  M.  G.  174.) 

Set-off. — ^The  corporation  of  P.,  in  addition  to  the  ordinary  functions  of  a 
municipal  corporation^performed  those  of  managers  of  baths  and  wash-houaes, 
under  &e  Batns  and  Wash-houses  Act,  1846,  and  also  those  of  a  local  board  of 
health  under  the  Public  Health  Act,  1848,  and  kept  at  phuntiff's  bank  three 
separate  accounts,  corresponding  to  these  three  classes  of  transactions.  At  the 
time  of  plaintiff^s  suspending  payment,  there  was  due  to  defendants,  on  the  ac- 
count ot  the  municipflki  affairs  of  the  corporation,  a  large  sum  of  money ;  and  there 
was  due  from  plaintiff  to  def endanta,  in  respect  of  the  Local  Board  of  Health 
account,  a  similar  sum.  Held,  that  defendants  might  set  off  these  claims  one 
against  the  other,  inasmuch  as  though  the  accounts  were  separate,  defendiuits 
were  debtors  in  the  one  and  creditors  in  the  other,  and  in  the  same  right. — 
(Pedder  v.  The  Mayor,  Aldermen,  and  Burgesses  of  Preston,  31  L.  J.,  C.  P.  291.) 

Leqact. — ^A  legacy  wss  given  to  a  party  who  was  appointed  an  executor  as 
follows : — *•  1  give  to  my  friend  J.  S.,  banker^s  derk,  and  one  of  the  executors  of 
this  my  will,  L.50.^  J.  S.  having  renounced  probate,  it  was  held,  the  legacy 
was  not  conditional  on  the  acceptance  of  the  executorship. — (/n  re  Dendy^  31 
L.  J.,  C.  184.) 

I4EQAGT. — ^Testator  gave  his  residuary  estate  to  trustees,  and  directed  them  to 
pay  the  income  to  his  nephews  for  hfe,  or  until  any  of  them  should  be  declared 
bankrupt,  and  upon  the  bankruptcy  or  death  of  any  nephew  his  share  was  to  ba 
paid  to  the  children  of  such  nephew.  It  was  also  declared  that  the  share  of  any 
nephew  dying  without  children  should  vest  in  the  surviving  nephews  and  their 
children  at  the  same  time  and  in  the  same  manner  as  the  original  shares,  or  as 
near  thereto  as  circumstances  would  admit.  Upon  the  bankruptcy  of  a  nephew^ 
it  was  held,  the  interest  of  the  children  was  accelerated,  and  that  the  original 
and  accrued  shares  paased  to  the  children  of  such  nephew,  though  he  had  ceaaed 
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to  be  baokrapt,  and  had  obtained  his  certificate  before  the  accrued  share  fell 
in.'^Dorsett  v.  Dorgett^  31  L.  J.,  Ch.  122.) 

Cahrieb. — ^If  a  railway  compan j,  which  by  the  terms  of  its  regulations  allows 
a  paesenger  to  take  personal  luggage  free  of  charge,  chooses  to  let  him  take  as 
luggage  a  package  which  it  knows  to  be  merchandise,  the  company  is  respon- 
»ble  if  the  pack^^  be  lost.  But  if  the  passenger  takes  a  package  of  merchan- 
dise aa  his  luggage,  and  the  company  does  not  know  that  it  is  merchandise,  it  is 
not  answerable  for  the  loss.  The  mere  fact  that  a  package  looks  like  merchandise, 
and  is  marked  ^  glass,'  is  not  enough  to  fix  the  company  with  responsibility. — 
{CakOl  Y.  The  London  and  North- Western  BaU.  Co.,  31  L.  J.,  C.  P.  271.) 

Carrier. — ^Defendants  were  a  railway  company  from  Folkstone  to  London 
under  6  Will.  IV.,  c.  75,  and  other  statutes,  and  a  steam-packet  company 
between  Boulogne  and  Folkstone  under  16  and  17  Vict.,  c.  156,  by  which 
latter  Act  they  were  authorized  to  maintain  a  packet  communication  between 
Boak^ne  and  Folkstone.  The  6  Will.  IV.,  c.  75,  s.  133,  empowered  defend- 
ants to  charge  what  to  them  should  seem  proper  in  respect  of  small  parcels  not 
exceeding  100  pounds  weight  each ;  and  by  2  Vict.,  c.  42,  s.  17,  defendants  were 
required  to  charge  equally  all  persons,  and  after  the  same  rate,  for  the  carriage 
of  goods  of  a  like  description,  by  their  railway.  The  16  and  17  Vict.,  c.  156, 
s.  15,  empowered  defendants  to  maintain  and  work  steam-vessels  for  the  purpose 
of  carrying  on  an  efficient  communication  between  Folkstone  and  Boulogne, 
and  authorized  them  to  *'  take  tolls  in  respect  of  such  steam-vessels ; '  and  by 
i^ecs.  16  and  17,  it  established  a  maximum  rate  for  charges  in  respect  of  the  con- 
veyance of  passengers,  and  declared  that  it  should  be  *  charged  to  all  persons 
erjually  and  after  the  same  rate  in  respect  of  passengers  conveyed  in  a  like 
Tesael.'  It  was  held  that  this  last  statute,  which  created  defendants  a  steam- 
packet  company,  makes  no  provision  for  ec^uality  of  charges  in  respect  of  the 
conveyance  of  goods,  and  that  the  other  statutes  have  no  application  to  sea 
tnuisit.  Therefore,  where  plaintiff,  a  carrier  of  Boulogne,  delivered  to  defend- 
antB  three  packages  of  goods  coming  under  the  description  of  ^  packed  parcels,' 
to  be  carried  by  defendants  by  their  steamboats  to  Folkstone,  and  from  thence 
by  their  railway  to  London,  and  plaintiff  paid  double  the  rate  he  would  have 
paid  had  the  gocxls  not  been  so  packed,  but  only  the  rate  defendants  charged 
alike  all  persons  according  to  a  tariff  published  by  them  at  Boulogne,  in  which 
they  stated  that  packed  parcels  would  be  charged  twice  the  rate  of  separate 
paroels,  and  there  was  nothing  in  the  law  of  France  which  made  this  illegal ;  it 
was  held,  that  plaintiff  could  not  recover  back  the  amount  of  extra  charge  paid 
for  Boch  packed  parcels.  Also,  by  Erie,  C.  J.,  that  plaintiff  could  not  recover 
back  such  amount,  even  if  the  railway  statutes  did  apply  to  the  contract  made 
with  defendants  in  France. — {Branly  v.  The  South-Eastern  Hail,  Co.,  31  L.  J., 
C.  F.  286.) 

Scotch  Bakkruptct. — ^To  an  action  by  the  trustee  of  a  Scotch  bankrupt  for 
money  received  by  defendant  for  the  use  of  plaintiff,  as  trustee,  after  the  bank- 
ruptcy, and  for  interest  upon  money  due  from  defendant  to  plaintiff,  as  trustee,  for- 
borne to  defendant,  at  his  request,  for  long  terms,  it  is  a  good  defence  to  plead  that 
there  w^e  mutual  credits  between  the  bankrupt  and  defendant,  and  that  by  the 
Scotch  law  the  trustee  is  only  entitled  to  sue  for  the  balance.  Qu%re — Whether 
an  analogous  plea  would  be  good  between  the  original  parties.  Quaere — ^Whether 
aet-off  is  governed  l^  the  lex  fori  or  the  Ux  loci  cotitractHs, — {Macfarlane  v. 
NorTi$,  31  L.  J.,  Q.  B.  246.) 

Easement. — ^The  owner  of  land  built  a  house  on  the  front  of  it,  with  a  cottage 
at  the  back,  the  access  to  the  cottage  being  by  a  passage  through  the  house. 
He  conveyed  the  cottage  to  defendant,  in  fee,  with  the  right  of  passage,  and 
two  yeuB  afterwards  he  conveyed  the  house  with  a  garden  to  plaintiff,  in  lee* 
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From  the  time  the  honae  was  built,  plaintiff  and  the  prior  owners  and  occnpers 
of  it  used  a  part  of  the  passage,  which  was  included  in  the  ground  conveyed  to 
defendant,  for  the  purpose  of  passing  between  the  house  and  the  gaiden  and 
offices,  through  a  doorway  opening  from  that  part  of  the  passage  into  the  garden. 
There  was,  however,  another  mode  of  getting  to  the  gaiden  trough  a  room  in 
the  house.  Within  twenty  years  of  the  building  of  the  house,  defendant  blocked 
up  the  doorway.  It  was  held,  plaintiff  had  not,  as  owner  of  tho  house,  any 
right  of  way  over  the  part  of  the  passage  in  question,  either  by  necessity  or 
otherwise.  The  conveyance  to  defendant  described  the  land  as  containing  the 
dimensions  shown  and  delineated  on  a  plan  in  the  margin,  *•  be  the  same  a  little 
more  or  less,'  and  purported  to  convey  it  as  it  was  then  held  and  enjoyed  by  the 
vendor.  The  plan  specified  the  dimensions  in  feet  and  inches,  and  the  measure- 
ment corresponded  with  the  actual  measurement  to  a  few  inches.  It  was  held, 
the  description  could  not  be  controlled  or  affected  by  the  fact  that  six  feet  of 
the  part  of  the  passage  purporting  to  be  conveyed  to  defendant  was  also  in- 
eluded  in  the  subsequent  conveyance  to  plaintiff,  and  had  been  treated  as  part 
of  No.  1,  by  being  covered  in  and  included  in  the  curtilage. — (Dodd  v.  BurchalL 
31  L.  J.,  Ex.  364.) 

Keqlioence. — If  in  the  execution  of  works  authorized  by  Act  of  Parliament 
damage  be  sustained,  and  the  Act  provides  a  special  mode  in  which  compensa- 
tion for  such  damage  may  be  recovered,  no  action  will  lie  for  it.  But  this  only 
relates  to  works  carefully  and  skilfully  executed ;  and  if  there  be  a  want  of  pro- 
per care  and  skill  on  the  part  of  those  executing  the  works,  an  action  for  the 
negligence  to  recover  damages  for  the  injury  thereby  sustained  will  lie.  There- 
fore, where  works  were  executed  by  the  Metropolitan  Board  of  Works,  acting 
under  the  powers  conferred  by  18  &  19  Vict.,  c.  120,  s.  135,  whereby  plaintiff's 
premises  were  injured,  and  the  jury  found  that  by  proper  care  and  skill  the 
injury  could  have  been  avoided, — it  was  held,  that  to  recover  compensation  for 
this  injury  an  action  would  lie,  and  that  plaintiff  was  not  precluded  from  main- 
taining the  action  by  the  provisions  of  section  225. — {Clothier  v.  Webster^  31 
L.  J.,  C.  P.  316.) 

BxincRUFT. — ^Bv  a  bill  of  sale,  A.  B.  conveyed  all  his  goods  to  plaintiff  for  L.IOO. 
It  was  provided  that  if  A.  B.,  on  a  certain  day  named,  or  on  such  earlier  day  aa 
plaintiff,  by  notice  in  writing,  should  appoint,  should  repay  the  L.100  and  inte- 
rest, then  the  conveyance  was  to  be  void.  Provided  also,  that,  after  default  in  pay- 
ment of  principal  or  interest,  plaintiff  should  have  power  to  sell  the  goods  and 
pay  himself  all  that  was  due  for  principal,  interest  and  costs,  and  pay  the  balance 
to  A.  B.  in  the  usual  way.  Provided  further,  that,  until  d^ault,  A.  B.  should 
hold,  make  use  of,  and  possess  the  goods.  A.  B.  continued  in  possession  of  the 
goods  until  he  became  a  bankrupt.  After  A.  B.  had  committed  an  act  of 
bankruptcy,  but  before  he  was  adjudicated  bankrupt,  plaintiff  served  him  with 
a  notice  to  repay  the  L.IOO  within  two  days,  in  accoidance  with  the  bill  of  sale ; 
but  before  the  notice  had  expired  A.  B.  had  been  adjudicated  a  bankrupt,  and 
the  messenger  of  the  Court  of  Bankruptcy  had  taken  possession  of  the  gooda. 
It  was  held,  that  plaintiff  was  not  entitled  to  recover  the  goods  from  the 
assignees,  for  that  thej  were  in  the  possession,  order,  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner,  within  12  &  13  Vict.,  c.  106,  s. 
l2d.^(Spachnan  v.  Miller,  31  L.  J.,  C.  P.  309.) 

Arbitration. — ^A  marine  policy  of  assurance  was  made  in  a  mutual  assurance 
association  (managed  by  a  committee  of  members),  subject  to  the  following  role  : 
*'  All  average  claims  and  claims  of  abandonment  shall  be  adjusted  and  settled 
conformably  to  the  custom  of  Lloyd's  or  the  Royal  Exchange  by  a  professional 
average-stater ;  but  should  the  committee  or  the  assured  be  dissatisfied  with  such 
adjustment,  they  may  refer  the  same  to  two  professional  average-staters,  or  to 
two  other  competent  persons,  with  power  to  such  two  persons  to  appoint  an. 
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umpire,  and  tbe  award  of  such  three  persons  shall  be  final ;  and  all  other  causes 
of  dispute  of  whatever  nature  shall  be  referred  in  like  manner,  but  the  com- 
mittee and  aasured,  by  mutual  consent,  may  refer  all  such  adjustments  or  dis- 
putes to  one  person  only,  whose  award  shall  also  be  final,  and  no  action  at  law 
Bhall  be  brought  until  the  arbitrators  have  given  their  decision/  It  was  held, 
this  was  a  vaHd  agreement  within  the  rule  in  Scott  v.  Avery,  and  that  the  refer- 
ence to  arbitration  or  offer  to  r^er  was  a  condition  precedent  to  a  claim  on  the 
policy  for  a  total  loss,  and  that  an  action  could  not  be  maintained  on  the  mere 
refusal  to  pay  the  claim.— (i^eefertcik  y.  Holden^  31  L.  J.,  Ex.  398.) 

Legacy. — ^Testator  gave  the  residue  of  his  personal  estate,  after  the  death  of 
his  widow,  unto  his  two  sons,  John  and  Richard,  at  their  age  of  twenty-one 
years,  if  then  living,  equally  between  them,  and  to  the  issue  of  either  of  them 
that  should  be  then  dead,  such  issue  taking  the  share  the  parent,  if  living,  would 
have  been  entitled  to  only.  Both  sons  attained  twenty-one ;  John  had  a  son, 
who  died  in  his  father^s  lifetime,  and  both  father  and  son  predeceased  the  widow 
of  the  testator.  It  was  hdd,  there  was  an  intestacy  as  to  John's  moiety. — 
{Humfrey  v.  Hum/rey,  81  L.  J.,  Ch.  622.) 

Legacy. — ^Testator  gave  a  large  sum  of  money  upon  the  happening  of  several 
contingent  events,  ^  to  be  equally  divided  amongst  the  children,  legitimate  or 
illegitimate,  of  my  brother  H.  B.*  At  testator's  death  illegitimate  children  were 
living,  and  Intimate  children  were  afterwards  born.  It  was  held,  the  fund 
vested  in  the  illegitintate  children  on  the  death  of  the  testator,  subiect  to  be 
divested  on  the  birth  of  legitimate  children,  and  that  it  was  divisible  equally 
among  both  classes. — {Bamett  v.  TugweU^  81  L.  J.,  Ch.  629.) 

WiNDiNa  UP. — ^Where,  by  the  rules  of  a  mutual  guarantee  society,  notice  of 
the  withdrawal  of  any  of  the  members  was  required  to  be  given,  but  no  parti- 
cular form  of  notice  was  required,  nor  was  it  stated  to  whom  the  notice  should 
be  given,  a  parol  notice  of  withdrawal  given  by  a  member  to  the  agent  through 
whom  the  original  contract  with  the  society  was  made  was  sufficient. — {Re  the 
Solvency  Mutual  Guarantee  Society — Hawthorne's  case^  81  L.  J.,  Ch.  625.) 

Double  Proof — ^A  firm  of  two  persons,  D.  &  Y.,  carrying  on  business  as 
BmY.,  &  Go.  at  Liverpool,  and  of  three  persons,  D.,  Y.,  &  Y.,  carrjring  on  business 
in  Peniambuoo,  were  adjudicated  bankrupts  in  1854  at  Liverpool.  A  creditor 
of  both  firms  proved  for  a  debt  under  this  bankruptoy,  and  received  a  dividend  ; 
after  which  receipt  the  house  at  Pernambuco  also  became  bankrupt,  and  the 
creditor  proved  the  same  debt  against  the  estate  there,  and  received  a  dividend 
in  respect  of  it.  In  1861  an  order  was  made  by  the  Commissioner  in  England 
that  the  proof  in  this  country  should  be  expunged,  unless  the  creditor  paid  to 
the  assignees  the  dividend  received  by  him  at  Pernambuco.  This  order  was 
varied  by  the  Lords  Justices,  who  declared  that  the  creditor  was  not  entitled 
to  any  dividend  in  England,  except  the  first  which  he  had  received,  but  without 
prejudice  to  any  question  as  to  that  dividend,  or  as  to  any  question  under  the 
loreign  bankruptoy.  The  assignees  presented  a  petition  praying  that  the  credi- 
tor might  be  onlered  to  refund  such  first  dividend ;  but  it  was  held  (affirming 
a  judgment  of  the  Commissioner)  that,  in  the  absence  of  all  evidence  to  show 
tbat  the  law  of  Brazil  would  not  have  siven  the  creditor  the  right  to  receive 
the  dividend  there,  he  was  under  no  obligation  as  to  that  whidi  he  received 
here ;  but  that,  as  he  had  rightfully  received,  he  was  entitled  to  retain  it,  and  the 
peUtkm  was  dkmissed,  with  costii. — (^Ex  parte  Smith,  in  re  Deane,  31  L.  J., 
B.  60.) 

PfiESUiiFnoN  OF  Life. — ^In  August  1858,  A.  died  a  bachelor  and  intestate. 
Tn  July  1861,  the  presumption  arose  that  A.'s  father,  who  had  not  been  heard 
of  for  more  than  seven  years,  was  dead,  but  there  was  no  evidence  as  to  the 
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date  of  his  death.  The  Conit,  nnder  the  73d  seciaoa  of  20  &  21  Vict.,  c.  77, 
granted  administration  of  the  effects  of  A.  to  his  moUier,  without  lequiring 
that  administration  to  his  father  should  he  taken  out. — {In  the  goods  of  Smithy 
31  L.  J.,  Pr.  &  M.  182.) 

Legacy  Dorr. — The  estate  of  an  amhassador  or  attach^  to  a  legation,  domi- 
ciled in  this  country,  is  not  exempt  from  legacy  duty.  Such  a  functionary  does 
not,  by  his  appointment  to  an  embassy  to  tUs  country,  lose  a  domicil  [nreTiously 
acquired  here. — {The  Attorney- General  v.  Kent^  31  L.  J.,  Ex.  391.) 

Innkeeper. — ^Where  the  owner  of  a  racehorse  went  with  it  to  an  inn  under 
circumstances  sufficient  to  constitute  him  a  guest,  and  remained  at  the  inn  with 
the  horse  for  several  months,  it  was  held,  that  he  would  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  continue  to  be  there  as  a  guest  so  as  to 
give  the  innkeeper  a  lien  on  the  horse  for  its  keep,  although  during  such  time 
the  owner  constantly  took  the  horse  out  for  training,  and  was  sometimes  absent 
with  it  for  seyeral  days  at  races  at  which  the  horse  ran.  A  claim  by  the  inn- 
keeper to  detain  a  horse  for  its  keep  during  the  whole  time  he  has  had  it  in  his 
stables,  when  he  is  only  entitled  to  a  lien  thereon  for  a  portion  of  that  time, 
does  not  dispense  with  the  necessity  of  a  tender  of  the  amount  for  which  there 
is  a  ]ien.^AUen  ▼.  Smith,  31  L.  J.,  C.  P.  306.) 

Winding  ttp. — If  the  directors  of  a  company  take  a  transfer  of  the  shares  of 
a  shareholder  to  a  nominee  to  prevent  an  exposure  of  its  affairs  and  the  prose- 
cution of  a  petition  to  wind  up  the  company,  it  will  not  relieve  the  shareholder 
from  his  liabilities  to  the  company,  or  prevent  him,  on  a  winding-up  order 
being  obtained,  from  being  put  upon  the  list  of  contributories  to  the  company  in 
respect  of  his  shares.— ^£!r  parte  Eyre^  in  re  The  Mitre  Assur.  Co.,  31  L.  J., 
Ch.  640.) 

BANKRUFT<n\ — During  a  period  of  unquestionable  solvency,  but  shortly  before 
bankruptcy,  a  trader  purchased  goods  for,  as  he  alleged  to  the  seller,  home 
trade.  The  goods  were  very  soon  after  consigned  to  a  relative  in  America,  and 
when  sold  were  disposed  of  at  very  great  loss.  After  his  bankruptcy  he 
appUed  for  his  discharge,  but  was  oppoMd  on  the  ground  of  having  made  mis- 
representations, and  that  the  consignment  of  the  goods  to  America  was  a  rash 
and  hazardous  speculation  within  the  meaning  of  paragraph  3  of  section  159 
of  24  &  25  Vict.,  c.  134.  The  Court,  affirming  the  view  of  one  of  the  Commis- 
sioners, held  that  this  paragraph  was  not  applicable  to  the  case,  the  bankrupt 
at  the  time  of  the  venture  being  posseased  of  property  b^ond  the  amount  of 
his  liabilities,  and  the  representations,  though  erroneous,  not  being  fraudulent. — 
(Ex  parte  Evans,  in  re  Barnard,  31  L.  J.,  B.  63.) 

Bankruftct. — ^An  executor  and  trustee  of  a  wiU  was  declared  bankrupt. 
Under  the  will  he  took  both  real  and  personal  estate,  in  trust  for  testator's 
widow,  £.  C,  for  her  life,  with  remainder  to  her  infant  children.  He  fmuda- 
lently  misapplied  the  trust  property,  and  under  his  bankruptcy  £.  C.  was 
admitted  to  prove  against  his  estate.  On  the  choice  of  assignees,  she  appUed 
for  leave  to  vote,  but  her  application  was  refused  by  the  Registrar,  and  on 
appeal  by  the  Commissioner ;  but,  on  appeal,  the  Lords  Justices  held  that  she 
was  sufficiently  interested  to  be  entitled  to  vote.— (£x/Mirte  CadwaUader^  in  re 
James^  31  L.  J.,  B.  66.) 

Settlement. — ^A  lady  under  an  order  of  the  Court  was  in  receipt  of  L.lOO 
a  year,  part  of  the  income  arising  from  an  estate  which  a  testator  nad  ordered 
to  be  accumulated,  and  after  the  death  of  her  mother,  divided  among  herself 
and  her  brothers  and  sisters,  who  were  numerous.  By  a  settlement  made  upon 
her  marriage,  the  hidy  assigned  to  trastees  the  whole  of  her  shaxe  in  the  eatata 
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and  its  accumulatioiiB  for  the  benefit  of  herself  for  life,  with  remainder  for  her 
children  ;  but  she  continued  for  eleven  years  to  receive  the  L.lOO  a  year  under 
the  order.  The  mother  was  still  living.  Upon  a  bill  filed  by  the  children  of 
the  marriage,  it  was  held,  the  orda:  did  not  justify  the  trustees  in  not  investing 
the  L.100  a  year  paid  to  the  lady ;  and  it  formed  a  part  of  the  principal  vested 
in  tbem,  and  that  th^  must  replace  the  amount. — (Barratt  v.  Wyatt.  31  L.  J.« 
Ch.  652.) 

SsrTLEMEMT.'^By  a  marriage  settlement  the  trustees  were  empowerod  to 
apply  the  inoome  and  capital  of  the  trust  estate  for  the  use  and  benefit  of  such 
one  or  more  of  the  wife  and  children  of  J.  P.,  and  the  issue  of  such  children, 
as  the  said  trustees  in  the  exercise  of  a  free  and  unlimited  discretion  should 
select  and  determine ;  but  such  provision  for  the  wife  to  be  by  annuity  depend- 
ing on  the  life  of  J.  P.  The  trustees  declined  exercising  their  discretion,  and 
tlie  Ck>urt  directed  the  fund  to  be  divided  equally  between  the  wife  and  children 
and  grandchildren,  without  making  any  provision  as  to  an  annuity  to  the  wife. 
^LUtU  T.  NeU,  31  L.  J.,  Ch.  627.) 

PABi^fESSHiP. — When  partners  carry  on  business  under  a  deed  of  partnership, 
if  they  continue  it  after  the  period  fixed  for  its  duration,  they  will,  in  the 
absence  of  any  other  agreement,  be  held  to  continue  it  upon  the  terms  of  the 
original  deed,  and  in  the  event  of  dispute  the  business  will  be  wound  up  under 
its  piovisiona.  If  a  partnership  is  carried  on  beyond  the  term  fixed  for  its 
dontion,  it  can  only  be  dissolved  by  special  notice,  and  in  its  absence  no  notice 
to  dissolve  will  be  implied. — (Parsons  v.  Hayward,  31  L.  J.,  Ch.  666.) 

Power. — By  a  marriage  settlement  the  husband  had  a  power  to  appoint  a 
sum  of  L.1800  (invested  in  L.3  per  cent,  annuities)  among  the  children  of  the 
marriage.  By  his  will,  without  referring  to  the  power,  he  gave,  devised,  and 
bequeathed  to  three  of  his  children  a  thi^  part  of  the  money  which  he  had  in 
the  L.3  per  cent,  consols  and  L.3  per  cent,  annuities.  He  likewise  gave  and 
bequeathed  to  his  grandson,  who  was  not  an  object  of  the  power,  L.100  out  of 
his  money  in  the  Government  funds,  the  same  to  be  made  up  by  each  of  his 
three  children.  Testator  had  eight  children ;  two  of  them  had  died,  and  to 
one  of  these  he  had  taken  out  administration  for  property  sworn  under  L.200. 
He  had  no  money  in  the  funds  at  the  time  of  his  death.  The  will  was  held  a 
good  execution  of  the  power,  but  the  bequest  of  the  L.lOO  to  testator's  grand- 
son was  held  void. — (JRooke  v.  Rooke^  31  L.  J.,  Ch.  636.) 

SPECinc  Performance. — ^Upon  the  sale  of  real  estate  one  of  the  conditions 
waa,  that  the  measurements  were  presumed  to  be  correct ;  but  that  if  any  error 
was  discovered,  no  allowance  was  to  be  made  on  either  side.  It  was  stated  in 
the  particulars  that  the  property  sold  contained  an  area  of  7683  square  yards 
or  thereabouts ;  'but  upon  aomeasurement,  the  area  was  found  to  be  4350  only. 
Upon  a  bill  by  the  purchaser  against  the  vendor  for  specific  performance  with 
compensation  for  the  deficiency  in  quantity,  it  was  held,  that  on  the  construc- 
tion of  the  above  condition  the  purchaser  was  not  entitled  to  compensation  in 
respect  of  the  mistake  as  to  quantity,  and  a  decree  was  made  for  specific  per- 
formance on  payment  by  the  purchaser  to  the  vendor  of  the  full  amount  of  the 
purchaae-money,  with  costs. — {Cordingley  v.  Cheesebrough^  31  L.  J.,  Ch.  617.) 

Revocation. — ^Testator,  by  will,  made  on  the  30th  of  April  1857,  devised  a 
freehold  house  to  A.  for  life,  and  by  a  codicil  thereto,  made  in  September 
1857,  be  bequeathed  her,  in  addition,  a  legacy  of  L.200 ;  and  by  another 
codicil,  made  on  the  30th  of  April  1857,  he  bequeathed  her  a  leasehold  house,  and 
the  fomiture  and  effects  therein.  On  the  3d  of  June  1858  he  executed  a  will, 
which  differed  only  from  that  of  1857  by  the  substitution  of  another  person  as 
one  of  the  ezecators  and  residuary  deviaees  and  legatees,  and  which  revoked 
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all  former  wIUb.  On  the  same  day  he  re-execated  the  codicil  of  September 
1857,  as  a  codicil  to  the  will  of  3d  of  June  1858.  There  was  evidence  that  the 
will  of  1858,  which  was  not  found  after  testator's  decease,  had  been  destroyed 
by  him  in  1859,  animo  revocandi.  On  the  Ist  of  June  1860,  testator  wrote  to 
A.  a  letter,  which  was  duly  executed  as  a  will,  stating  that  he  had  made  a  will 
and  had  left  A.  a  freehold  house  and  furniture  for  life,  and  that  he  wrote  the 
letter  in  confirmation  of  what  he  had  already  done.  After  his  death  the  will 
of  1857  and  the  two  codicils  were  found  sealed  up  in  an  envelope,  indorsed  in 
the  handwriting  of  testator,  *•  sealed,  June  13th,  I860.'  It  was  held,  that  by 
the  letter  the  deceased  intended  to  confirm  the  testamentary  papers  found  in 
the  envelope,  and  that  they  and  the  letter  were  entitled  to  probate.— (/n  the 
goods  o/M'Cahe^  31  L.  J.,  Pr.  and  M.  190.) 

Administration. — ^D.,  as  sole  executor  and  universal  legatory,  obtained  con- 
firmation in  Scotland  of  the  will  of  E.  H.,  one  of  the  next-of-kin  of  £.,  after- 
wards instituted  a  suit  in  the  Court  of  Probate  against  D.,  in  which  the  validity 
of  the  wiU  and  the  rights  of  D.  to  have  the  seal  affixed  to  the  confirmation 
were  contested.  This  suit  was  compromised  on  certain  terms.  Disputes  as 
to  the  meaning  and  effect  of  this  arrangement  having  arisen,  H.,  with  others, 
instituted  in  Chancery  an  administration  suit  against  D.,  which  was  held  not 
to  be  maintainable  for  want  of  a  legal  personal  representative  of  E.  D.  refus* 
ing  to  ask  that  the  seal  of  the  Court  ox  Probate  should  be  affixed  to  the  con- 
firmation, H.  applied  for  administration  with  the  will  of  £.  annexed,  limited  to 
substantiating  the  proceedings  in  equity.  The  application  was  resisted,  on  the 
grounds,  first,  that  H.  was  not  entitled  to  administration  unless,  by  the  terms 
of  the  compromise,  she  was  in  equity  made  assignee  of  D.,  and  therefore  that 
a  decree  as  to  the  effect  of  the  arrangement  should  be  first  obtained,  which 
might  be  done  without  the  grant  of  administration ;  secondly,  that  by  a  seques- 
tration granted  under  the  Scotch  Bankruptcy  Act,  all  the  property  of  the 
deceased  had  vested  in  a  trustee  appointed  by  the  Scotch  Court.  It  was  held, 
notwithstanding,  that  administration  limited  to  substantiating  the  proceedings 
in  equity  should  be  granted  to  a  nominee  of  E„--{Hawarden  y.  Dunlop^  31 
L.  J.,  Pr.  and  M.  180.) 
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JUDICIAL  ARBITRATION. 

Wr  have  always  Wn  inclined  to  hold  as  an  axiom,  that  the  ordinary 
conits  of  justice  in  the  country  can  never  be  considered  to  be  on  a 
satis&ctory  footing  so  long  as,  for  any  reason  whatever,  resort  to 
private  arbitration  is,  as  a  general  mode  of  obtaining  the  determina- 
tion of  differences,  preferred  to  resort  to  the  institutions  established 
for  that  especial  purpose. 

In  contrasting  the  operation  of  the  ordinary  courts  of  justice  for 
the  purpose  in  question,  with  the  means  for  obtaining  the  same  end 
through  the  intervention  of  private  referees  or  arbiters,  we  have,  on 
the  one  hand,  judges  specially  trained  and  set  apart  for  the  dispen- 
sation of  justice, — men  who  are,  for  the  most  part,  qualified  by  large 
experience  and  high  talent,  and  who  are  almost  universally  qualified 
by  high  integri^  and  undoubted  independence.  We  have  these 
judges  paid  by  the  State,  and  aided  in  the  consideration  of  the  ques- 
tions before  them  by  men  who  make  the  science  of  justice  their 
profesBion  ;  and  they  have  power  to  enforce  the  bringing  forward  of 
evidence,  and  to  enforce  their  judgments  by  execution,  while  if  any 
error  is  committed^  or  supposed  to  have  been  committed,  by  them, 
there  is  redress  by  appeal.  On  the  other  hand,  the  private  referee 
or  ailnter  rery  frequently  has  no  knowledge  whatever  of  justice  as  a 
science ;  there  are  no  constitutional  safeguards  for  his  integrity  and 
independence ;  he  is  not  only  not  paid  by  the  State,  but  he  has  to 
be  paid  by  the  parties  who  go  before  him ;  he  has  no  power  to  com- 
pel evidence ;  he  does  not  always  dispense  with,  or  save  the  expense 
c£,  professional  agents  and  counsel ;  and  his  award,  although  neither 
party  can  get  redress  if  it  be  erroneous,  is  inoperative  for  execution 
without  the  aid  of  a  court  of  law.    If,  therefore,  with  all  the  advan- 
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tages  which  attend  the  proceedings  before,  and  the  obtaining  of  a 
decision  from,  a  judge,  and  with  all  the  disadvantages  which  attend 
proceedings  before  a  private  referee  or  arbiter,  men  in  the  ordinary 
business  of  life — more  especially  mercantile  men — ^as  a  common 
course  deliberately  prefer  the  latter,  as  they  undoubtedly  do,  the 
inevitable  inference  is,  that  there  must  be  defects  in  connection  with 
the  former  institutions  which  more  than  counterbalance  their  advan- 
tages. We  may  or  may  not  in  the  present  remarks  be  able  to  dis- 
<;over  these  defects, — we  may  or  may  not  be  able  to  suggest  the 
remedies, — it  may  be  left  for  more  ingenious  or  more  practical  men 
to  do  so ;  but  that  they  do  exist,  is,  we  think,  the  only  possible  infer- 
ence that  can  be  deduced. 

The  two  principal  grounds  of  complaint  applicable  to  judicial 
proceedings  are  the  length  of  time  occupied,  and  the  expense,  more 
especially  in  regard  to  the  ascertainment  of  facts ;  and  we  think  it  is 
in  a  great  measure  owing  to  the  operation  of  these  two  grounds  of 
complaint,  that  the  resort  to  arbitration  is  so  general.  If,  therefore, 
we  can  show  that  less  time  is  generally  occupied,  and  less  expense 
incurred,  in  arbitrations  than  in  judicial  proceedings,  and  the  reason 
why  such  is  the  case,  we  shall  make  some  progress  in  discovering 
whether  or  not  a  similar  diminution  of  time  and  expense  may  not  be 
attained  in  the  latter  as  well  as  in  the  former. 

In  the  first  place,  in  arbitration  there  are  no  pleadings  or  discus- 
sions on  technicalities,  or  on  points  of  process  and  formality ;  and 
these,  it  is  well  known,  occupy  a  great  portion  of  the  time,  and  occa- 
sion a  very  great  part  of  the  expense,  of  proceedings  in  the  courts  of 
justice.  The  time  and  expense,  in  fact,  wasted  in  courts  of  law  in 
pleadings  and  discussions  of  this  nature,  before  ever  reaching  the 
merits  of  the  questions  truly  at  issue,  are,  as  every  professional  man 
knows,  something  enormous.  In  arbitrations,  all  the  time  and  ex- 
pense so  wasted  in  courts  of  law  are  wholly  saved. 

In  the  second  place,  the  expense  of  the  ascertainment  of  matters 
of  fact  is,  as  a  general  rule,  very  much  less  in  proceedings  before  an 
arbiter  than  in  proceedings  before  a  court  of  law.  The  parties 
before  an  arbiter  are,  for  the  most  part,  amicably  disposed  towards 
each  other ;  they  are  not  hampered  by  technicalities ;  the  arbiter 
assists  them  in  arranging  points  in  which  proof  may  lead  to  expense, 
or  in  dispensing  with  proof  on  points  which  may  not  afiect  his  judg- 
ment ;  whereas,  after  litigation  has  been  commenced  in  a  court  of 
law,  what  was  formerly  perhaps  a  difference  of  opinion  between 
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friends,  becoDies  converted  into  a  hostile  antagonism  between  foes, 
to  be  fi>Qght  oat  without  qnarter.  It  is  not  known  how  a  point  may 
tom  out  in  evidence,  or  how  it  may  affect  the  jury  or  the  judge,  and 
therefore  no  admissions  are  made*  The  judge,  on  a  footing  of  im- 
partial reticence^  holds  himself  aloof  from  giving  any  assistance ; 
nothing  is  conceded  or  agreed  upon ;  and,  afler  a  year  or  two  of 
skirmishing  on  points  of  form  and  terms  of  issues,  a  great  general 
engagement  takes  place  before  a  jury,  involving  costs  probably  far 
exceeding  the  amount  originally  at  stake ;  and  the  result  is  not  un* 
fireqnently  insolvency  to  the  vanquished  party,  and  a  dividend  much 
nnder  the  amount  of  his  claim  to  the  victor. 

Now,  with  regard  to  some,  if  not  with  regard  to  all,  the  differences 
which  occur  betwixt  men  in  their  several  transactions  and  relations, 
we  think  that  the  state  of  matters  which  we  have  referred  to  as  de- 
terring them  from  resoit  to  the  institutions  specially  established  for 
the  disposal  of  such  differences,  may,  to  a  great  and  important  ex- 
tent, be  amended. 

Oar  proposition  is,  that  parties  should  be  allowed  to  enter  or 
come  into  court  at  once  by  reference  or  submission  to  the  judge, 
in  the  same  manner  as  they  at  present  go  before  an  arbiter.  The 
greater  number  of  the  cases  which  go  before  arbiters,  are  cases  in 
which  bona  Jide  differences  of  opinion  arise ;  and  in  which  both 
parties  desire  the  impartial  opinion  of  a  third  party,  as  the  decision 
of  the  differences  between  them.  There  is  probably  no  personal 
ill-feeling  between  them,  but  the  contrary;  there  is  probably  no 
desire  on  either  side  for  any  undue  advantage ;  and  they  are  pro« 
baUy,  while  on  this  footing  with  each  other,  quite  ready  to  agree 
on  all  matters  of  fact,  leaving  nothing  at  issue  but  the  result  in  law 
arising  from  the  facts  agreed  on.  They  would,  in  the  same  way, 
be  probably  quite  prepared  to  concur  in  a  joint  statement  of  the 
facts,  and  to  take  the  decision  of  a  judge  upon  the  facts  so  stated. 
Bat  in  the  present  state  of  the  law,  parties  are  utterly  debarred  from 
entering  a  court  of  justice  on  such  a  footing.  As  long  as  they 
remain  friends,  its  doors  are  closed  to  them.  They  must  cease  to  be 
friends;  they  must  be  converted  into  belligerents;  the  one  must 
take  action  against  the  other;  they  must  go  through  all  the  pre- 
liminaries of  litigation  and  of  record-making ;  and,  finally,  if  facts  be 
in  dispute,  of  issue-making  and  trial  by  jury,  before  they  can  have 
the  slightest  benefit  from  a  judge,  in  the  shape  of  his  opinion  on 
the  questions  in  dispute  between  them. 
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We  believe  that,  in  a  very  large  proportion  of  oases,  all  the  special 
difBculties  of  judicial  procedure  to  which  we  have  referred  might 
be  obviated  by  the  adoption  of  the  suggestion  we  have  ventured  to 
propose.  At  the  outset  of  a  difference,  especially  in  matters  of  trade 
and  commeree,  the  keenness  of  feeling — if  keenness  exists — ^is  &r 
moro  frequently  in  regard  to  matters  of  opinion  than  in  regard  to 
matters  of  fact ;  and  the  sole  object  of  both  parties  is,  for  the  most 
part,  to  have  such  difference  of  opinion,  whatever  it  may  be,  anthori*^ 
tatively  decided.  Once  so  decided  in  such  a-  manner,  the  parties 
would,  for  the  most  part,  acquiesce  in  the  decision,  and  continue 
friends  as  before. 

If  parties  could  at  once,  upon  their  joint  statement,  and  after  ar^ 
gument  by  their  counsel  upon  the  law  involved  in  the  facts  stated, 
get  the  decision  of  a  judge,  the  result  both  economically  and  socially 
would  be  invaluable. 

We  cannot  anticipate  any  sound  objection  to  the  comae  we  hayo 
suggested.  We  cannot  see  why,  before  any  hostile  feeling  has  arisen 
between  the  parties,  a  joint  case  should  not  be  prepared  by  their 
counsel,  and  at  once,  debated  as  upon  a  closed  record ;  and  why,  in 
such  circumstances,  the  decision  of  the  Lord  Ordinary,  or  of  the 
Sheriff,  should  not  be  obtained  upon  such  case  within  a  few  days, 
or  in  nearly  as  short  a  time  as  is  necessary  for  obtaining  an  opinion 
of  counsel  on  a  memorial.  If  the  decision  of  the  Lord  Ordinary, 
or  of  the  Sheriff,  should  be  unsatisfactory  to  either  party,  an  appeal 
may  be  taken  without  tmy  additional  statement  or  record ;  and  there 
will  be  no  impediment,  except  the  amount  of  other  business  depend* 
ing  at  the  time,  to  obtaining  a  decision  on  the  aj^al,  as  reacUly 
as  the  primary  decision  might  have  been  obtained. 

Suppose,  next,  the  case  of  the  parties  agredng  upon  some,  but 
not  upon  the  whole,  of  the  facts.  If  parties  meet  one  another  in  the 
t^oaper  in  which  we  have  assumed  them  to  do,  diflbrences  with  re* 
gard  to  matters  of  fact  will  rarely  occur;  and  when  they  do  occoT) 
the  point  or  points  of  difference  will  be  of  the  most  limited  kind« 
Supposing,  however,  that  differences  do  occur,  there  can  be  no 
difBculty  in  stating,  in  the  first  instance,  in  the  narrative  of  the 
proposed  joint  case,  the  whole  of  the  facts  in  which  the  parties  agree, 
and  in  giving  at  tlie  close  the  respective  averments  of  each  of  the 
parties,  in  regard  to  the  point  cnr  points  of  fact  as  to  which  they 
differ ;  and  these  disputed  facts  can  then  be  ascertained,  if  necessary, 
by  proof  on  commission,  or  by  the  verdict  of  a  jury  in  the  ordinary 
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way.  Even  if  proof  of  one  or  more  dispute^  points  of  fact  should 
be  necessary,  the  great  advantages  to  be  gained  by  the  coarse  now 
proposed  are — ^the  saving  of  time,  of  technical  discussions,  and  of 
expense  in  the  preparing  of  the  record,  and  the  narrowing  of  the 
facts  in  dispute  to  the  smallest  possible  limits. 

By  enabUng  parties  to  come  into  court  in  the  manner  suggested, 
it  must  be  remembered  that  the  joint  statement  is  supposed  to  be 
prepared  before  any  breach  of  amity  has  arisen  between  the  parties, 
when  they  are  both  honestly  anxious  that  the  difference  of  opinion 
which  has  arisen  should  be  disposed  of  at  once  on  its  own  merits, 
without  being  impeded  and  encumbered  with  the  technical  discus- 
nons  and  delays  incidental  to  ordinary  litigation.  By  excluding 
them  from  this  course,  parties  have  no  option,  if  they  cannot  agree 
to  a  compromise,  but  to  submit  to  the  disadvantages  and  hazards 
of  arbitration,  or  to  enter  into  a  strife  in  a  court  of  law,  which,  as 
costs  accumulate,  and  as  new  points  arise  between  them,  becomes  a 
combat  a  Foutrance — a  duel  to  the  death,  in  which  nothing  is  con- 
ceded that  can  possibly  be  resisted. 

We  can  imagine  two  objections  being  made  to  the  course  now 
proposed. 

The  first  ol]3ection  is,  that  in  practice  it  will  be  found  so  difficult 
to  adjust  joint  statements  in  such  a  manner  as  that  the  parties  can 
at  once  go  before  a  judge  with  them,  that  the  course  proposed  will 
rarely  if  ever  be  resorted  to.  The  extent  to  which  the  course  pro- 
posed, if  rendered  competent,  may  be  adopted,  is  a  matter  which 
practice  only  can  determine  satisfactorily ;  but  that  there  may  be 
practical  difficulties  in  the  way,  is  no  reason  why,  if  the  course  pro- 
posed be  so  advantageous  in  itself  as  we  have  attempted  to  demon- 
strate, it  should  be  utterly  excluded  by  the  present  regulations  of 
the  courts  of  law.  We  merely  ask  at  present,  that  if  parties  should 
agree  to  adopt  the  course  proposed,  they  should  be  enabled  to  do 
SO)  and  that  the  exclusion  which  prevents  them  should  be  with- 
drawn. If,  in  the  event  of  the  course  proposed  being  rendered 
competent,  no  one  should  adopt  it,  no  harm  in  any  respect  can  be 
caused  by  it ;  but  if,  on  the  other  hand,  it  should  be  adopted,  and 
largely  adopted,  we  maintain  that  a  very  great  advantage  will  be 
derived  by  some  of  the  most  important  interests  of  society,  and  by 
the  poblic  at  large. 

The  other  objection  to  which  we  referred  is  of  an  entirely  oppo- 
site nature.    We  can  imagine  that  it  may  be  objected  that,  if  such 
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facility  of  access  to  the  courts  of  law  be  given  as  is  now  proposed, 
the  courts  will  be  overwhelmed  with  cases  of  reference,  and  rendered 
unable  to  overtake  the  work  thrown  upon  them.  We  have  several 
answers  to  this  objection.  We  say,  in  the  first  place,  that  a  large 
proportion  of  the  time  now  occupied  in  the  preparation  of  records, 
and  in  the  discussion  of  points  of  technicality,  will  be  saved,  and 
that  the  time  so  saved  will  be  rendered  available  for  the  disposal  of 
cases  of  reference.  But,  even  if  it  should  be  the  case  that  tho 
courts  would  be  overwhelmed  with  work  of  the  nature  now  pro- 
posejd,  we  say  that  such  additional  work  will  be  proper  judicial^ duty, 
and,  moreover,  that  it  will  be  judicial  duty  of  a  nature  far  more 
beneficial  to  the  business  and  interests  of  the  country  than  the 
sort  of  judicial  duties  which,  to  a  great  extent,  at  present  occupy 
the  time  of  the  courts  of  law.  And  we  say  further,  that  if  the  pre* 
sent  courts  and  the  present  number  of  judges  are  found  inadequate 
to  do  the  work,  it  would  be  the  proper  duty  of  the  Legislature^ 
and  for  the  advantage  of  the  community,  to  create  new  courts  and 
additional  judges  for  the  purpose.  It  might,  however,  in  such  a 
state  of  matters,  be  necessary  to  devise  some  means  of  preventing 
the  courts  fix)m  being  resorted  to  in  matters  of  a  light  or  firivoloos 
nature.  In  ordinary  circumstances,  the  expense  of  retaining  pro- 
fessional agents  and  counsel  would  probably  be  a  sufficient  chedc 
against  any  abuse  of  this  nature ;  but  if  parties  should,  on  any  occa- 
sion, dispense  with  agents  and  counsel,  it  might  be  proper  to  exact  a 
considerable  fee  for  obtaining  the  opinion  of  the  Court. 

Neither  of  the  objections  noticed,  however,  afiect  the  principle  of 
our  proposition.  They  merely  afiSsct  the  details ;  and  the  objections 
with  regard  to  the  details  are  so  opposed,  that  we  think  we  may 
safely  leave  them  to  neutralize  each  other. 

We  do  not  know  whether  or  not  we  have  succeeded  in  pointing 
out  the  defects  in  the  dispensation  of  justice  which  at  present  obstruct 
resort  to  the  courts  of  law,  or  whether  or  not  the  suggestions  we 
have  made  are  adapted  to  meet  or  to  supply  these  defects.  Be  this 
as  it  may,  we  return  to  the  proposition  with  which  we  started,  that 
if,  where  judges  of  undoubted  qualifications  and  character  are  pro- 
vided and  paid  by  the  State,  with  power  to  enforce  their  decisions^ 
and  with  other  advantages,  a  large  portion  of  the  community  prefer 
to  submit  their  differences  to  men  of  less  qualifications  and  standing,. 
with  no  guaranteed  independence  to  secure  their  impartiality,  with 
po  power  of  enforcing  their  decisions,  without  the  other  advantages; 


CONFIDENTIALITY  IN  RELATION  TO  THE  CLERGY.      63 

to  which  we  have  alluded,  and  who  over  and  above  have  to  be  paid 
for  their  awards,  it  cannot  be  doubted  that  there  must  be  some 
defect  in  the  judicial  system  of  dispensing  justice  which  more  than 
counterbalances  its  advantages  in  contrast  with  a  system  which,  in 
other  respects,  is  necessarily  so  much  inferior.  The  present  is  an 
effort  to  discover  the  defect,  and  to  suggest  the  remedy ;  but  whether 
this  effort  be  successful  or  otherwise,  we  shall  not  the  less  hold  that 
no  law  reform  can  be  complete  as  long  as  the  judgment  of  the  official 
jadge  paid  by  the  State  is  less  accessible  and  less  resorted  to,  in 
matters  of  importance  and  moment,  than  that  of  the  untrained  and 
irresponsible  but  more  expeditious  private  referee.  S. 
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The  note  of  suspension  and  liberation  at  the  instance  of  the  R^v. 
Patrick  McLaughlin,  a  Roman  Catholic  clergyman,  recently  before 
the  High  Court  of  Justiciary,  raised  some  important  questions  in 
regard  to  the  law  of  confidentiality,  as  affecting  the  obligation  to 
give  evidence ;  but  the  Court  disposed  of  the  case  without  deciding 
any  general  principle.  The  questions,  whether  a  Roxnan  Catholic 
clergjrman,  when  examined  as  a  witness,  is  entitled  to  refuse  the 
disclosure  of  communications  made  to  him  by  a  penitent  under  seal 
of  the  confessional,  and  whether,  in  that  respect,  he  is  in  a  different 
position  from  a  clergyman  of  any  other  religious  persuasion,  'are 
left  precisely  where  they  were.  While  the  judgment  unquestion- 
ably meets  the  justice  of  the  case,  it  is  to  be  regretted  that  the 
circumstances  under  which  it  arose,  and  the  form  it  assumed  in 
argument,  afforded  the  Court  an  easy  way  of  avoiding  a  decision  on 
these  points.  It  is  not  our  intention  at  present  to  discuss  McLaugh- 
lin's case,  so  much  as  to  take  the  opportunity  which  it  presents  of 
briefly  examining  the  grounds  on  which  the  privilege  of  confiden- 
tiality is  based,  with  the  view  of  ascertaining  its  applicability  to 
clergymen  at  all. 

Before  doing  so,  it  may  be  useful  to  note  the  facts  and  the  nxtiones 
decidendi  of  that  case.  A  person  of  the  name  of  Terence  M^Ghee 
was  charged  hefore  a  Justice  of  the  Peace  with  theft ;  and  in  the 
coarse  of  the  trial,  McLaughlin  was  adduced  as  a  witness,  and 
asked  to  whom  he  delivered  a  certain  letter  to  be  posted.  He  de- 
clined to  answer  the  question,  and  at  an  adjourned  diet  of  the  Court, 
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having  been  asked  whether  he  delivered  the  letter  to  the  accused,  he 
refused  to  answer ;  whereupon  he  was  held  guilty  of  contempt  of 
Court,  and  committed  to  prison  for  thirty  days.  His  reason  for 
declining  to  give  the  information  is  embodied  in  a  plea  to  this 
effect :  ^  The  information  possessed  by  the  complainer  in  regard  to 
the  subject  of  inquiry  before  the  Justice,  having  been  obtained  by 
him  as  a  confession  from  a  penitent  to  a  clergjrman,  and  having 
been  received  by  him  on  the  footing  that  it  should  not  be  disclosed 
by  the  complainer,  he  was  not  bound  to  answer  the  question.'  It 
could  scarcely  be  maintained  that  it  was  part  of  McLaughlin's  spin* 
tual  functions  to  write  the  letter  referred  to,  and  to  give  it  to  some 
one  to  be  posted.  The  confession  of  the  penitent  and  the  religious 
consolations  of  the  priest  had  preceded  those  acts,  and  the  latter 
was  now  engaged  in  doing  something  outwith  his  duties  as  a  spiri- 
tual adviser.  It  was  admitted  that  the  communication  made  to 
him  by  the  penitent  was  not  made  in  the  confessional  properly  so 
called,  and  that  as  regards  confidentiality  or  privilege  it  was  in  the 
same  position  as  a  communication  made  to  a  clergyman  of  any  other 
persuasion  by  a  penitent  member  of  his  flock,  who  desired  to  relieve 
his  conscience,  and  receive  spiritual  advice  and  consolation.  Hence 
the  Lord  Justice-General,  who  delivered  the  opinion  of  the  Court, 
said,  ^  It  appears  to  me  to  be  unnecessary  to  inquire  into  or  to  pro* 
bounce  any  opinion  upon  either  the  existence  or  the  scope  of  the 
principle  contended  for  as  to  pentitential  confessions  of  criminals  to 
clei'gymen,  because  I  am  very  decidedly  of  opinion  that  there  is 
neither  authority  nor  principle  for  holding  that  the  question  which 
the  complainer  refused  to  answer  comes  within  the  operation  of 
even  the  widest  range  of  any  rule  of  confidentiality  recognised  in 
our  law,  or  suggested  anywhere  by  our  law  writers.'  Even  where 
the  privilege  of  confidentiality  is  clear,  as  in  the  case  of  an  advocate, 
we  apprehend  it  would  not  warrant  a  refusal  to  answer  such  a 
question  as  the  one  put. 

In  turning  to  the  general  subject,  it  must  be  quite  obvious  that 
the  universal  obligation  to  give  evidence  in  a  court  of  law  omght 
to  admit  of  as  few  exceptions  as  possible.  The  interests  of  society 
require  it  Formerly  there  was  no  end  in  our  law  to  objections  on 
account  of  inadmissibility  of  evidence  and  disqualification  of  wit- 
nesses. These  have  been  almost  entirely  abolished,  and  the  Court 
is  left  to  attach  what  weight  it  may  consider  proper  to  evidence 
which  would  have  been  excluded  altogether  by  the  old  rales. 
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Some  evidence  is  still  excluded  on  gronnds  of  pnblic  policy.     Of 
this  description,  one  ot  the  best  established  principles  is  that  which 
renders  advocates  and  agents  incompetent  witnesses  against  their 
clients  in  causes  in  which  thej  have  been  employed  professionally. 
Communications  made  to  them  in  that  capacity,  either  with  the 
view  of  obtaining  advice  as  to  adopting  legal  proceedings,  or  in  con« 
dacting  these  proceedings,  are  regarded  as  confidential  and  privi- 
leged.   While  this  rule  has  place  in  criminal  as  well  as  civil  pro- 
cedure, a  distinction  is  to  be  made  between  them,  as  we  shall  after- 
wards see.    The  extent  of  the  principle  itself,  as  well  as  its  policy, 
may  be  gathered  firom  a  curions  old  case  in  our  books,  which  seems, 
according  to  the  testimony  of  Fountainhall,  to  have  excited  no 
small  commotion  on  the  bench  and  at  the  bar.    It  was  the  Earl 
of  Dunfermlvis  v.  Callender^  1675,  3  B.  Suppl.  469,  where  a  party 
appealed  to  the  King  and  Parliament  against  a  decision  of  the 
Court  of  Session  ;  and  the  King,  by  letter,  commanded  an  inquiry 
to  be  made  as  to  the  advisers  of  the  appeal.    The  four  counsel  en- 
gaged for  the  party,  on  being  called,  refused  to  answer  how  far  they 
liad  been  accessory,  and  protested  that  the  appeal  was  legal.    The 
King  then  commanded  them  to  disown  appeals,  which,  on  their 
refusing  to  do,  they  were  deprived  of  office.    In  reporting  the  dis- 
cassion  that  followed  as  to  communications  between  counsel  and 
client,  Fountainhall  refers  to  a  case  that  had  occurred  previously, 
where  the  Court  found  that '  an  advocate  was  not  obliged  to  detect, 
by  deponing  as  a*  witness  what  was  revealed  to  him  by  his  client  at 
the  consultation  and  advising  of  the  case.    But  what  an  advocate 
bears  otherwise  he  may  be  forced  to  declare  the  same  upon  oath ; 
seeing,  there,  he  is  to  be  reputed  tanquam  quilibet  ex  populo^  and 
not  in  the  capacity  of,  and  under  the  reduplication  qua  an  advocate^ 
and  it  may  fidl  out  to  be  in  matters  extrinsic  from  the  process* 
But  this  seems  as  ambiguous  as  the  Devil's  oracles  at  Delphos. 
^  I  put  this  case,'  says  Fountainhall :  '  An  advocate  sees  a  paper  of  his 
clients  only  for  the  sake  of  one  clause  in  it,  and  yet  he  reads  it  all 
over,  by  which  he  comes  to  know  defects,  weaknesses,  or  intrigues 
in  his  clients'  rights  that  were  not  particularly  revealed  to  him,  nor 
coounitted  to  him  sub  Bigillo  eonfesaionia^  as  Aspilcueta,  Doctor 
Navarrus,  in  his  Manuale  ConfeBaariorum^  and  the  other  casuists 
term  it.      Quid  juriaf  under  which  of  the  two  members  of  the 
foresaid  definition  would  that  case  fall  ?    Esto,  arffumenti  eauaaj  in  a 
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debate  an^it  an  intimation,  or  the  incurring  of  an  irritant  clause,  a 
whole  writ  were  read  in  order  only  to  one  clause  in  it.    The  Lords 
found  a  man  was  only  obliged  to  know  it  as  to  that  clause,  and 
not  pro  reliquo  {HadingUm^  29  Nov.  1622).'     It  thus  appears  to 
have  become  a  nice  question  at  a  very  early  date,  what  was  and 
what  was  not  privileged  as  between  counsel  and  client.    There  is 
no  confidentiality  if  a  client  has  obtained  the  services  of  an  agent 
to  do  anything  of  a  fraudulent  <»r  criminal  nature;  and  on  the  same 
principle,  advocates  are  bound  to  disclose  the  secrets  of  tfieir  clients 
in  the  expiscation  of  private  fraudulent  conveyances  {see  cases  cited 
in  Dickson,  ii.  935).    But  in  iriminal  prosecutions  the  Court  cannot 
require  counsel  to  disclose  anything  that  may  have  passed  between 
the  accused  and  himsel£    Whether  the  same  rule  applies  to  a 
clergyman  who  attends  upon  the  prisoner  in  jail  is  not  ao  well  ascer- 
tained.   Baron  Hume  only  refers  to  one  case  {Anderson  v.  Marshall, 
2  Dec.  1728,  Hume,  iL  335)  in  support  of  his  dictum ;  and  there, 
one  of  the  ministers  of  Linlithgow,  whom  Anderson  had  sent  for 
to  disburden  his  conscience,  was  allowed  to  give  evidence  respecting 
A  confession  made  in  his  presence,  and  that  of  two  of  the  bailies  of 
the  burgh,  though  afterwards  retracted  and  denied.    Whatever 
privilege  belongs  to  dergymen  acting  as  spiritual  advisers  in  such 
circumstances,  it  will  not  in  general  be  extended  to  a  lay  friend 
acting  as  such.    And  yet  in  one  case  it  was  so  extended  {Hope  v. 
WalkgTy  2  Brown's  Reports,  465),  on  the  ground  that  the  witness, 
who  was  the  jailor,  had  discharged  the  duties  of  bbth  spiritual  and 
legal  adviser  to  the  accused,  so  that  ^  she  was  disartaied  of  any  feel- 
ing of  self-protection  or  reserve.^    This  was  a  special  case,  arising 
partly  from  a  feeling  of  religious  depression  under  which  the 
prisoner  laboured*     In  that  case,  it  is  worthy  of  note  that  the  Lord 
Justice-Clerk  (Hope)   wished  to  reserve  his  opinion  as  to   the 
privilege  of  confidentiality  extending  to  clergymen  receiving  such 
confessions. 

In  England,  the  law  on  this  subject  appears  to  be  in  the  same 
unsettled  position  as  with  us.  There,  previous  to  the  Reformation, 
statements  made  to  a  priest,  under  the  seal  of  confession,  were  privi- 
leged from  disclosure,  except  where  the  matter  thus  communicated 
amounted  to  high  treason  (Best's  Prin.  of  Law  of  Evidence,  p. 
736).  There  are  conflicting  decisions ;  but  those  that  are  in  favour 
of  extending  the  privilege  to  the  clergy,  do  not  go  so  far  as  to  decide 
that  the  Court  will  compel  a  disclosure :  they  simply  allow  such  evi- 
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(ienoe  to  be  received.    And  the  strongest  case  in  point  is  liex  v, 
GUham  (1  Moody  C.  C.  Res.  186)9  where  the  judgment  of  the  Court  , 
rested  on  the  fact,  that  confession  was  made  spontaneously  after 
spiritual  exhortation  by  a  clergyman,  that  it  would  be  for  his  soul's  ' 
health  to  do  so*    Indeed,  the  writers  lay  it  down,  that  there  is  no  .. 
prifilege  (Koscoe's  Dig.  of  Evidence,  p.  141).     In  one  case  (^Rex  v. 
Sparkey  dted  Peake  N.  P.  C.  78),  where  the  prisoner,  being  a  Roman 
Catholic,  made  a  confession  before  a  Protestant  clergyman,  the  con- 
fession was  permitted  to  be  given  in  evidence  at  the  trial,  and  the 
prisoner  was  convicted  and  executed.     On  that  case  being  cited  to 
Lord  Eenyon,  in  Du  Barri  v.  Livette  (1  Peake  77),  he  said,  ^I  should 
lutve  paused  before  I  admitted  the  evidence  there  admitted.'     And 
(Regma  v.  Grriffen^  6  Cox,  Cr.  Cases  219)  when  it  was  attempted  to 
prove  conversations  had  between  an  accused  and  her  spiritual  advisor, 
who  was  chaplain  in  the  jail,  the  judge.  Baron  Alderson,  expressed 
I  strong  opinion,  that  any  conversations  relative  to  the  transaction 
which  formed  the  subject  of  accusation  were  inadmissible,  adding, 
^I  do  not  lay  this  down  as  an  absolute  rule ;  but  I  think  such  evj<> 
denoe  ought  not  to  be  given.'     The  comisel  for  the  prosecution  ac- 
cordingly withdrew  it 

Keasons  of  public  policy  might  be  stated  for  holding  all  com- 
monications  to  spiritual  advisers  as  sacrecL  By  a  statute  of  New 
York  (1  Greenl.  Evid.  §  247^  7th  ed.),  ^  No  minister  of  the  gospel, 
or  priest  of  any  denomination  whatever,  shall  be  allowed  to  disclose 
any  oonfiessions  made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  such  de- 
nomination.' There  is  a  similar  statute  in  JMissouri ;  and,  as  might 
be  expected,  the  same  principle  exists  in  France  (Bonnier,  Trait6 
des  Preuves,  §  179). 

The  confidentiality  of  communications  made  to  a  priest  of  the 
Boman  Cadiolic  Church  at  the  confessional,  taken  as  an  open 
question,  is  one  of  extreme  difficulty.  Reasons  may  be  adduced  in 
rapport  of  it,  which  do-  not  apply  in  the  case  of  a  penitent  seeking 
spiritual  advice  from  a  clergyman  oS  any  other  persuasion.  In  the  , 
first  {daoe,  it  most  be  oonceded  that  that  Church  has  free  and  per* 
feet  toleration,  and  that  the  confessional  is  an  essential  institution  of 
the  Catholic  rdigion.  Its  adherents  look  upon  it  as  a  religious  duty, 
uid  the  clergy  as  a  professional  duty,  both  of  which  would  be  vio* 
lated  if  a  disclosure  could  be  enforced  under  pain  of  imprisonment* 
It  cannot  be  said  that  the  whispering  of  a  confession  into  the  ear  of 
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a  priest,  and  the  intercommuning  afterwards,  interfere  with  the  ad- 
ministration of  justice;  but  the  obligation  to  disclose,  might  in  pianj 
cases  fill  up  the  measure  of  evidence  to  convict,  which  would  other- 
wise be  awanting.  This  would  virtually  be  a  restriction  on  the  free 
exercise  of  religious  faith ;  and  the  policy  of  the  law  in  imposing 
such  a  restriction  would  be  exceedingly  doubtfnl.  It  is  not  for  us 
to  say  what  good  results  accrue  to  society  by  such  confessions ;  they 
are  made  for  spiritual  purposes,  and  may  be  followed  by  temporal 
benefits  to  the  penitents,  and  to  society,  which  it  would  be  impos- 
sible to  compute.  And,  indeed,  as  has  been  argued  with  some  force 
by  Bentham  and  others,  such  confessions  have  been  the  means  of  pre- 
venting grievous  public  calamities,  in  illustration  of  which  the  re- 
ligious wars  in  France  are  pointed  to.  During  these  wars,  accord- 
ing to  the  histories  of  the  times,  more  than  one  of  the  fanatics  who 
attempted  the  life  of  the  monarch,  prepared  themselves  for  the  work 
by  attending  the  confessional,  and  disclosing,  to  a  greater  or  less 
extent,  their  murderous  projects.  In  this  way  the  priests  had  an 
opportunity — which  may,  however,  have  been  abused— of  averting 
the  contemplated  crimes.  On  the  other  hand,  there  can  be  no  good 
reason  for  restricting  the  privilege  to  one  persuasion  of  Christians. 
Although  Protestants  do  not  encourage  confessions  by  criminals, 
yet,  where  they  are  made,  they  ought  to  be  held  as  s§cred  as  those 
made  at  the  confessional  proper.  And  in  all  cases  the  principle 
ought  to  be  strictly  applied,  so  that  it  should  never  be  used  as  a 
mean  for  concealing  the  truth,  in  order  to  interrupt  the  course  of 
justice. 
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We  do  not  regret  that  the  press  has  taken  advantage  of  the  tem- 
porary interest  created  by  the  romantic  Yelverton  marriage  caae^  to 
get  up  an  agitation  on  the  subject  of  Scotch  marriages  in  particQlar, 
and  the  policy  of  our  marriage  laws  in  general.  Nor  are  we  tar- 
prised  that  in  the  discussion  of  such  a  subject  by  newspaper  writers, 
condemnation  and  invective  should  occasionally  be  substituted  for 
that  temperate  and  fair  tone  of  criticism  whicli  befits  the  considera* 
tion  of  a  question  lying  without  the  sphere  of  party  politics.  It 
might  have  been  predicted  with  certainty,  that  the  Timea  news- 
paper, the  oracle  of  self-sufficient  and  prejudiced  London,  woald 
regard  the  decision  of  a  Scotch  marriage  case  purely  in  the  light 


MABBIAOE  LAW  ASSIMILATION.  69 

of  an  opportunity  for  indulging  in  wholesale  abuse  of  Scotch 
iDstitutions.  It  was  equally  certain,  that  the  other  organs  of  Eng- 
lish opinion  would,  in  most  instances,  follow  the  cue  of  the  leading 
joomal ;  and  for  this  reason,  if  for  no  other, — that  an  independent 
estimate  of  the  merits  and  demerits  of  the  marriage  laws  of  the 
different  parts  of  the  kingdom  can  only  be  formed  by  those  who  are 
acquainted  with  the  history  of  these  systems,  and  with  the  results 
which  experience  has  shown  to  follow  from  them.  The  subject, 
however,  is  eminently  deservuig  of  consideration  by  the  people.  It 
is  not  a  lawyers'  question ;  and  while  it  may  be  the  duty  of  the  pro* 
fesson  to  assist  in  the  diffusion  of  information  on  the  subject,  it  is 
through  the  opinion  of  the  public  mipd,  and  the  influence  of  that 
opin^'on  on  the  Legislature,  that  any  useful  modifica^i4fi  of  the  exist- 
iog  laws  can  alone  be  reached.  It  is  to  be  wishec^tbat  those  who 
imdertake  to  guide  the  opinion  of  the  public  through  the  medium 
of  the  daily  press,  would  direct  their  energies  to  a  more  practical 
aim  than  they  have  hitherto  done ;  but  the  mere  agitation  of  a 
question  of  such  importance  is  a  great  step  towards  the  wished-for 
refonn*  We  believe  that  if  Parliament  were  once  awakened  to  a 
sense  of  tbe  necessity  of  assimilating  the  laws  which  regulate  the 
domestic  relations  of  the  community,  and  if  the  usual  machinery 
of  investigation  was  put  in  operation  preparatory  to  legislation,  it 
would  not  be  difficult  to  frame  a  general  measure,  which  should  in- 
clude all  that  was  essential,  or  which  it  was  desirable  to  retain  in 
the  existing  marriage  laws  of  England  and  Scotland. 

A  very  interesting  contribution  to  the  literature  of  this  subject, 
appeared  last  year  firom  the  pen  of  a  member  of  the  Scotch  bar,  Mr 
Muirhead,  who,  as  our  readers  are  aware,  has  since  been  appointed 
to  the  Chair  of  Civil  Law  in  the  University  of  Edinburgh.  In  it  the 
author  has  traced  the  development  of  the  systems  of  marriage  laws 
ia  force  in  the  different  parts  of  the  United  Kingdom,  and  also  of 
the  doctrines  of  the  civil  and  canon  law,  from  which  these  systems 
have  been  derived.  The  practical  result  at  which  he  arrives  is,  that 
there  is  no  irreconcileable  diversity  of  principle  betwixt  the  marriage 
kws  of  England  and  Scotland.  Marriage  in  both  countries  may 
now  be  constituted  by  consent  alone,  without  the  intervention  of 
any  religions  ceremony.  The  law  of  Scotland,  however,  leaves  the 
fact  of  consent  to  be  ascertained  by  evidence  of  the  most  various  de-» 
•cription ;  while  English  policy  has  prescribed  a  specific  and  formal 
mode  of  giving  expression  to  that  consent.    But  these  are  differences 
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in  regard  to  what  is  properly  matter  of  monidipal  regulation ;  which 
do  not  toach  the  common  principle  of  the  recognition  of  consent 
as  the  basis  of  lawful  matrimony. 

The  importance  of  this  proposition^  which  Mr  Mairhead  has  so 
successfnlly  established|  can  only  be  justly  appreciated  when  it  is 
viewed  in  connection  with  the  historical  data  upon  which  it  is 
founded.  For  our  present  purpose,  a  very  general  and  necessarily 
imperfect  summary  of  the  principles  of  the  marriage  laws  of  Eng- 
land and  Scotland,  as  deduced  from  the  fountains  of  the  civil  and 
canon  law^  is  all  that  can  be  attempted^  Our  purpose  is  to  direct 
attention  to  the  affinities  of  the  English  and  Scottish  systems ;  and 
for  the  purpose  of  comparison,  a  few  pages  may  suffice.  Fully  to 
exhibit  the  differences,  we  should  require  a  volume. 

The  marriage  laws  of  the  United  Kingdom  had  their  origin  in 
the  civil  law  theory  of  mutual  consensual  contract,  modified,  however, 
by  the  religious  considerations  imported  into  it  by  the  canonists. 
We  believe  that  a  satisfiictory  basis  for  the  assimilation  of  the 
English  and  Scotch  sjrstems  cannot  be  obtained  without  going  back 
to  tiie  fountain  of  civil  jurisprudence,  and  it  is  therefore  important 
to  our  argument  that  the  actual  marriage  law  of  Imperial  Borne 
should  be  distinctly  apprehended. 

Among  the  ceremonies  recognised  under  the  Soman  law  of  marw 
riage,  that  of  aponsa&a^  or  betrothal,,  deserves  mention,  on  account  of 
the  important  doctrine  founded  upen  it  by  the  canon  law,  and  which 
still  maintains  its  footing  in  the  law  of  Scotland^  in  spite  of  the 
numerous  assaults  that  have  been  made  upon  iL  On  the  subject  of 
sponsidia  it  is  only  necessary  to  say,  that  althengk  under  the  Empire 
tiie  ceremony  had  follen  into  desuetude,  the  obligation  implied  in  it 
— the  contract  for  marriage  defuturo — ^was  recognised  to  the  extent 
of  founding  a  penal  action  against  the  party  refusing  to  fulfil  the 
engagement.  In  the  later  law  no  ceremony  was  required,  sufficet 
nudua  con8$nsiu  ad  constituenda  aponMalia*  On  the  other  hand,  the 
principles  of  the  civil  law  gave  no  countenance  to  the  doctrine  esta^ 
blished  in  later  times,  that  apotiBctlia  de/iituro  followed  by  cohabits 
tion  constituted  a  marriage. 

It  is  unnecessary  for  our  present  purpose  to  enter  upon  any  detailed 
explanation  of  the  ceremonies  attending  the  constitution  of  actual 
marriage  among  the  Romans.  At  the  period  when  the  civil  law. 
had  acquired  the  form  under  which  it  is  best  known  to  us,  the 
ancient  ceremonies  of  matrimonium  juris  civilUf  by  which  the  wife 
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passed  m  manum  maritij  had  become  obsolete,  and  the  method  of 
marriage  by  the  interchange  of  consent  was  the  only  one  followed 
in  practice.  It  may  be  inferred,  from  various  allusions  in  the  text 
of  the  civil  law,  that  a  written  contract,  if  not  of  the  essentials  of  a 
legal  marriage,  was,  at  least,  the  most  customary  mode  of  celebration ; 
and  one  object  of  the  contract  consisted  in  the  settlement  of  the  do8 
or  pordon  given  with  the  bride,  in  which  respect  it  may  be  regarded 
as  the  equivalent  of  the  contract  of  marriage  of  onr  own  country. 
The  verbal  interchange  of  consent,  the  deductio  in  domumy  and 
othtf  ceremonies  appropriate  to  the  occasion,  appear  to  have  been 
r^arded  as  adventitious:  Si  donatianum  ante  nuptiasy  vtl  dotis 
xMtrumenUt  itefm&rvnJi,  pampa  etiamy  aHaque  nuptiarwn  celebritas 
miUatarj  L.  22,  Cod.  de  Nupt  (v.  4).* 

The  principle  of  the  later  Roman  law  of  marriage  was,  therefore, 
that  of  mutual  consent,  expressed  generally,  though  not  necessarily, 
by  a  cootrad  in  writing,  A  marriage  without  a  written  contract  was 
said  by  the  Roman  legists  themselves  to  be  not  distinguishable  from 
concubinage ;  and  it  is  certain  that  the  intervention  of  writing,  not 
less  than  the  observance  of  the  customary  solemnities,  was  deemed 
essential  to  the  constitution  of  a  reputable  matrimonial  connection. 

The  doctrine  of  the  canon  law  in  relation  to  marriage,  has  been 
ingenionsly  traced  to  its  recognition  by  the  Church  as  a  sacrament, 
that  sacrament  consisting  not  in  any  formal  ceremony,  but  in  the 
consent  of  the  parties :  Verba  exprimentia  eonseneum  de  praisenti 
sunt  forma  hujue  eacramenii;  non  aiUem  saeerdatie  benedictioj  quiB 
non  est  de  neeeeeitate  eacramenti  eed  de  solemnitate.  (Aquinas  in 
quat  lib.  Sent,  lib.  iv.  dist.  26,  qu.  un.,  art.  1).  Certain  it  is,  that 
from  the  time  when  marriage  came  to  be  recognised  as  a  sacrament, 
the  theory  of  constitution  by  consent  assumed  its  most  general  form. 
Neither  nonage,  the  absence  of  the  religious  ceremony,  or  of  parental 
consent,  was  allowed  to  detract  from  the  ef&cacy  of  the  contract. 
Oneof  the  most  remarkable  features  ot  the  social  organization  of 
the  middle  ages,  under  which  the  Bishop  of  Rome  assumed  the 
function  of  legislator  for  universal  Christendom,  was  the  establish* 
ment  of  a  system  of  a  general  ecclesiastical  law,  overriding  the 
municipal  law  of  the  individual  European  states,  and  by  virtue  of 
an  assumed  authority  in  questions  involving  spiritual  jurisdiction, 
engrossing  to  itself  the  determination  of  all  questions  affecting  status 
and  succession.  The  Scotch,  in  common  with  most  of  the  nations 
of  Western  Europe,  acquiesced  in  this  assumption  of  jurisdiction  ; 
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and  80  completely  was  the  spirit  of  the  canon  law  incorporated  with 
the  ordinary  notions  of  jastice  prevalent  in  the  community,  that, 
notwithstanding  the  lapse  of  four  centuries,  dnring  which  the  study 
of  the  more  ancient  and  more  enlightened  system  of  the  Roman 
law  has  been  cultivated  by  our  legists,  no  attempt  has  been  made 
to  trench  upon  any  part  of  the  canonical  law  of  marriage. 

It  is  scarcely  possible  to  conceive  of  a  greater  solecism  in  law,  or 
one  more  repugnant  to  the  notions  of  modem  society,  than  that  by 
which  sponsalia  defuturo  is,  when  followed  by  copula,  held  to  con- 
stitute marriage.  On  this  subject,  the  dicta  of  the  Cnnl  law  are 
entirely  hostile  to  Canon  law  notions.  Matrimonia  debent  esse  Kbera  ; 
the  breach  of  promise  is  merely  the  non-fulfilment  of  a  contract. 
The  canonists,  without  venturing  expressly  to  contradict  the  rules 
of  a  system  founded  upon  the  principles  of  natural  law,  invented 
the  legal  fiction  according  to  which  sponsalia  de  future  copula  sub* 
eectUa  was  held  to  afibrd  an  absolute  presumption  of  marriage, 
incapable  of  being  redargued  by  direct  evidence  of  the  actual  inten- 
tion of  the  parties. 

The  leading  authority  on  the  subject  of  sponsalia  de  prcesenti  is  a 
rescript  of  Pope  Alexander  UI.,  of  date  1170,  addressed  to  certain 
clergy  of  the  diocese  of  Lincoln,  in  answer  to  a  case  presented  by 
them  for  the  papal  decision.  The  substance  of  the  decision  is  thus 
stated  in  the  text :  Si  vir  et  muUer  invicem  promiUunt  quod  ab  eo 
tempore  se  pro  conjugibus  habebunty  eonfyxictum  est  matrimoniufn  de 
prcesenti  (cap.  9,  x.,  de  spons.  iv.  1).  In  another  rescript  of  the 
same  year,  the  doctrine  is  broadly  asserted,  that  sponsalia  de  prceseniiy 
although  unattended  with  the  solemnities  enjoined  by  the  Church, 
are  binding  and  irrevocable,  insomuch  that  if  one  of  the  parties  were 
afterwards  regularly  married  to  another,  the  ecclesiastical  ooorts 
might  dissolve  the  union,  and  enforce  adherence  at  the  suit  of  the 
contracting  party  (cap.  3,  x.,  de  sponsa  duorum,  iv.  4). 

The  recognition  of  sponsaUa  de  future  copula  subsecuta  as  an  equi- 
valent of  regular  marriage  derives  its  origin  from  the  same  authority. 
In  an  oft*quoted  rescript  in  answer  to  a  case  stated  for  decision,  upon 
the  validity  of  the  marriage,  in  fade  eedesue^  of  a  man  who  acknow- 
ledged that  he  had  previously  had  intercourse  with  another  woman 
to  i^om  he  had  promised  marriage,  the  direction  is, '  si  iweneris 
quodprimam  past  fidem  prcsstiiam  cognoteritf  ^sum  cum  eo  faeiae 
remanere*  (cap.  15,  x.,  de  spousal,  iv*  1).  The  logical  result  of 
the  doctrine  thus  enunciated  was,  that  a  marriagei  however  regular 
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tod  solemn,  was  a  total  nullity  if  it  had  been  preceded  by  sponsalia 
defuturo  copula  zvhaecuta.  A  mere  promise  of  marriage,  however 
serioudy  made,  might  be  resiled  from  rehns  integria ;  bnt  consum-* 
mation  on  the  faith  of  the  promise  was  regarded  as  m  inUfverUusi 
giving  efficacy  to  the  uncompleted  contract 

It  is  scarcely  necessary  to  add,  that  the  canon  law  doctrine  of  the 
constitution  of  marriage  was  at  a  very  early  period  accepted  by  the 
consiBtoriai  courts  of  Scotland  as  part  of  the  municipal  law  of  the 
country.  By  a  singular  fatality,  this  product  of  priestly  legislation 
has,  in  protestant  Scotland,  survived  the  authority  upon  which  it 
originally  rested.  By  a  decree  of  the  Council  of  Trent  of  1564,  it 
was  declared  that  in  future  no  marriage  should  be  held  good,  unless 
celebrated  in  the  presence  of  the  minister  of  the  parish  in  which  one 
or  both  of  the  parties  resided,  or  of  another  clergyman  duly  autho- 
rized, and  two  or  more  witnesses.  At  the  period  in  question,  the 
le/;klative  authority  of  the  Church  of  Bome  had  ceased  to  be  recog- 
nised  in  Scotland ;  and,  consequently,  the  decree  of  the  Tridentine 
Council  has  never  had  any  operation  with  us.  Indeed,  unless  we  are 
touch  mistaken,  Scotland  is  now  the  only  European  country  in  the 
jorisprudenoe  of  which,  marriage  constituted  by  force  of  the  legal, 
presumption  as  to  the  effect  of  consummation  following  upon  a  pro- 
mise  defuturo  is  recognised. 

It  might  readily  be  shown,  by  an  examination  of  the  history  of  the 
En^ish  consistorial  law  anterior  to  the  enactment  of  Lord  Hard- 
wicke's  Act,  that  the  English  law  of  marriage,  like  our  own,  was 
bised  on  the  canon  law,  which  again  was  derived  from  that  of  the 
Boman  empire.  Celebration  in  facie  eecleaicB  was,  of  course,  a 
necessary  part  of  the  ceremonial  of  marriage  in  England,  as  in  all 
other  Christian  states.  To  this  a  written  contract,  containing  a 
settlement  of  dower,  was  a  usual  if  not  a  necessary  adjunct ;  and  in 
tn  age  when  servitude  was  a  prominent  institution  of  the  country, 
it  is  .not  unlikely  that  the  contract  in  writing  was  considered  to  be, 
18  it  had  been  in  ancient  Italy,  the  criterion  of  regular  marriage,  as 
distinguished  from  the  relation  of  concubinage,  or  oon^er^ttim,  which 
sabsiMed  between  slaves.  But  in  course  of  time  the  doctrines  of  the 
canon^law,  in  relation  both  to  Bponsalia  de  prcB$enti  and  sponsaUa  de 
fuiutOy  asserted  their  sway ;  and,  if  we  may  judge  from  the  evidence 
contained  in  the  papal  rescripts  addressed  to  English  bishops,  it  is 
dear  that,  for  some  centuries  prior  to  the  Reformation,  the  validity 
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of  verbal  contracts  of  marriage  in  presence  of  witnesses  wa&  fully 
recognised  by  the  ecclesiastical  conrts.  This  is  conBrmed  by  the 
dicta  of  the  early  English  text  writers,  such  as  Glanville,  Bracton^ 
and  De  Burgh* 

The  consequences  of  the  doctrine  of  the  English  ecclesiastical  law 
in  relation  to  marriage  constituted  per  sponaalioy  may  be  stated  in 
words  which  we  cite  from  the  report  of  the  speech  of  Lord  Lynd- 
hurst  (representing  on  this  point  the  opinion  of  the  majority  of  the 
Court  of  Appeal),  in  lUgina  v.  MilUs  (10  CL  &  Fin.  304) :  <  The 
parties  could  not  by  mutual  consent  release  each  other  from  the 
obligation.  Either  party  might,  by  a  suit  in  the  ecclesiastical  court, 
compel  the  other  to  recognise  the  marriage  in  facie  tedesice.  It  was 
so  much  a  marriage,  that  if  they  cohabited  together  before  solemni- 
zation, they  could  not  be  proceeded  against  for  fornication,  but 
merely  for  a  contempt.  If  either  of  them  cohabited  with  another 
person,  the  parties  might  be  proceeded  against  for  adultery*  The 
contract  was  considered  to  be  of  the  essence  of  matrimony,  and  was 
therefore,  and  by  reason  of  its  indissoluble  nature,  styled  in  the 
ecclesiastical  law  verum  mairimaniuni.*  With  regard  to  epanealia  d^ 
futiivoy  his  Lordship  observed  that  such  a  contract,  when  followed 
by  cohabitation,  was  put  upon  the  same  footing  as  a  contract />tfr 
verba  de  prasentij  and  was  followed  by  the  same  consequences.  If 
either  of  the  parties  afterwards  married  with  another  person,  solem- 
nizing the  marriage  according  to  the  rules  of  the  Church,  such  mar- 
riage might  be  set  aside  even  after  cohabitation  and  the  birth  of 
children,  and  the  parties  compelled  to  celebrate  the  first  marriage 
in  facie  eccleeiof. 

Passing  by  an  alteration  effected  by  the  82  Henfy  YIU.,  cap, 
38,  which  was  repealed  a  few  years  later,  it  appears  that,  until  the 
enactment  of  Lord  Hardwicke's^Act  in  1753,  the  common  law  of 
England  in  relation  to  the  constitution  of  marriage  was  identical 
with  that  which  is  in  force  in  Scotland  at  the  present  time.  Irre- 
gular marriages  were  discountenanced  by  the  Church,  and  it  would 
appear  that  the  widow's  right  of  dower  was  not  held  to  accrue  unlesa 
the  marriage  ceremony  had  been  performed  in  a  place  of  wiHship. 
But  this  specialty  did  not  detract  from  the  character  of  consmaual 
marriage  as  verum  tnatrimcniunu  By  Lord  Hardwicke's  Act,  26 
Creo.  n.,  cap.  33,  irregular  marriages  were  indirectly  abolished,  it 
being  thereby  provided  that  no  suit  should  for  the  fiiture  be  enter- 
tained by  the  ecclesiastical  courts  to  compel  solemnization  of  a  oon- 
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tract  of  matrimony,  whether  de  prcesenti  or  de  future.  We  collect 
from  the  opinions  in  the  case  of  The  Queen  v.  Millie^  that  consensual 
marriages  in  England  were  not  held  to  be  perfected  nntil  a  suit  had 
been  brought  to  compel  solemnization,  and  that  a  subsequent  regu- 
lar marriage  might  be  validated  as  to  all  its  consequences  by  the 
death  of  one  of  the  parties  to  the  prior  marriage  before  decree  of 
implement  had  been  obtained.  Consequently  Lord  Hardwicke*s 
Act,  by  taking  away  the  right  of  action  to  compel  the  solemnization 
of  consensual  marriages,  indirectly  deprived  the  parties  to  such  con-^ 
tracts  of  the  status  of  married  persons. 

The  principle  of  the  English  law  of  marriage  has  been  entirely 
changed  by  the  enactments  of  the  present  century,  more  especially  by 
that  which  is  now  the  regulating  statute  (19  &  20  Vict.,  cap.  119). 
This  last  statute  has  in  effect  re-established  the  doctrine  of  the  civil 
law,  that  marriage  is  constituted  by  the  interchange  of  matrimonial 
consent,  and  not  by  the  observance  of  ceremonial  regulations. 
According  to  the  provisions  of  the  statute,  marriage  may  be  cele- 
brated ^either  (1)  in  a  place  of  worship  of  the  Church  of  England, 
according  to  the  rubric ;  or  (2)  in  a  registered  Dissenting  chapel  or 
other  building,  in  presence  of  the  registrar  and  two  witnesses,  and 
^according  to  such  form  and  ceremony  as  the  parties  may  see  fit  to 
adopt,'  which,  however,  must  comprise  a  declaration  of  mutual  accep- 
tance; or  (3)  parties  may  contract  marriage  in  the  registrar's  office 
fer  verba  de  prasenti^  without  going  through  any  religious  ceremony. 

Among  the  variety  oS  customs  and  (otms  of  matrimonial  celebra- 
tion which  the  theory  and  practice  of  the  laws  of  the  United  King- 
dom present  for  comparison,  we  do  not  think  there  is  any  which,  for 
simplicity  and  suitability  to  persons  of  all  classes  and  persuasions,  is 
capable  of  being  compared  with  the  Roman  mode  of  constitution, 
namely,  that  of  a  declaration  of  consent  expressed  in  the  form  of  a 
written  contract  ov  memorandum.  This,  moreover,  is  the  tomxi  of 
constitution  which  naturally  suggests  itself  when  an  attempt  is  made 
to  educe  from  the  English  and  Scotch  laws  of  marriage  the  elements 
common  to  both.  The  religious  sanction,  as  we  have  seen,  is  no 
longer  required  in  England ;  and  although  marriage  by  the  inter- 
change of  consent,  to  be  effectual,  must  take  place  in  presence  of 
the  registrar,  yet  in  its  essential  characteristics  an  English  registrar's 
mamage  is  no  way  distinguishable  from  a  Scotch  marriage.  The 
requirement  of  immediate  registration  is  merely  a  solemnity  intended 
to  evidence  the  consent  previously  interchanged|  an4  iS}  in  this 
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leqpecfci  asokHuoity  of  the  sftiae  kind  as  tlie  aathentkation  of  a  deed 
by  witnesses  or  by  notarial  subscription*  We  do  not  see,  th^efbrei 
why  parties  in  England  should  not  be  permitted  to  contract  marriage 
by  deed,  to  be  afterwards  registered,  if  they  pref<»  that  to  going  be* 
fore  the  reg^trar. 

The  idea  ci  marriage  by  written  contract  is  in  harmony  with  the 
Scotch  doctrine  of  marriage  as  founded  upon  expressed  consult.  Th^ 
simplest  declaration  in  writing  onght  to  be  soffident  for  the  purpose 
4>f  constitating  a  civil  marriage,  though  a  r^nlar  contract  would 
be  the  form  resorted  to  among  persons  who  had  propiarty  to  settle* 
It  has  nevef  been  doubted  that  a  signed  contract  of  marriage,  fol- 
lowed by  cohabitation  as  husband  and  wife^  constitutes  a  binding 
and  regular  marriage  according  to  the  law  of  Scotland.  In  the  case 
of  parties  not  professing  the  religion  of  the  country,  and  who  there- 
fore would  not  choose  to  be  married  by  a  minister  of  rdigion,  the 
execution  of  a  contract  of  marriage  would  seem  to  be  the  moat 
appropriate  and  reputable  mode  of  celebrating  the  constitution  of 
the  marriage  relation.  At  all  events,  it  is  one  that  ought,  we  think, 
to  be  made  the  basts  of  civil  marriage,  leaving  the  parties  to  add 
Buch  religioua  ceremonies  aa  might  be  -agreeable  to  feelings  or  bind* 
ing  on  their  consciences* 

.  Nor  can  it  be  said  that  the  requirement  of  a  written  contract  or 
declaration  of  consent  as  a  requisite  of  the  constitution  of  mmrriage^ 
would  be  inconsistent  with  the  principle  of  the  English  law  of  maiw 
riage  as  now  established*  During  the  interval  between  the  enact- 
jnent  of  Lord  Hardwicke's  Act  and  the  more  rational  l^pslative 
provisions  of  the  present  reign,  marriage  in  the  sense  of  the  law  of 
JEngland  was  a  religious  ceremony*  But  the  religious  sanction  is 
no  longer  essential*  The  interchange  of  omsent  in  presence  of-  a 
registrar  or  of  a  clergyman,  and  the  subsequent  registrBtion  of  the 
marriage,  are,  as  the  law  now  stands,  the  only  requisites  of  the  con* 
tract  of  matrimony.  In  effect,  the  addition  of  a  religious  ceremcmial 
is  optional,  and  the  ferm  of  the  ceremonial  wholly  immateriaL 
Without  going  further  into  the  minutiae  of  the  English  system,  we 
9se  entitled  to  assume  that  the  expression  in  writing  (<*«*,  in  die 
'register  of  marriages)  of  a  consent  to  many  is,  under  the  *»'«^ftmfl 
Jaw  of  England,  the  basis  of  the  marriage  relation*  B^;istratioQ 
may  or  may  not  be  the  most  convenient  mode  of  putting  the  con** 
sent  of  the  parties  upon  reowd.  The  reaaons  for  requiring  it  may  be 
JmnonstraUy  io^nd,  or  tha  reTerse,  But  dearly  these  ia  no  question 
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of  prindple  involved  in  the  distincdon  between  a  written  consent 
eDtefed  in  the  regbtrar^s  books,  and  a  written  consent  expressed  in 
a  fonnal  bat  unregistered  writing.  No  one  will  assert  that  there  is 
a  differenoe  in  the  principles  according  to  which  it  is  required  hj 
the  laws  of  England  and  Scotland  that  the  titles  to  landed  property 
mast  be  in  writing,  although  in  the  one  country  registration  is  essen- 
tial to  the  acquisition  of  a  real  right,  while  in  the  other  it  was 
optional  in  some  districts,  and,  until  the  passing  of  the  Keal  Pro- 
perty Act  of  last  session,  unknown  in  others. 

It  must  not  be  supposed  that  our  olgect  in  the  preceding  obsenra-  ' 
tiona  is  to  establish  a  paradoxical  similarity  between  the  marriage 
laws  of  England  and  Scotland.  What  we  do  assert  is,  that  they 
have  this  element  in  common,  namely,  the  recognition  of  marriage 
proved  by  written  evidence  of  consent.  That  common  element 
aflbfds^  as  we  think,  a  basis  upon  which  a  marriage  law  applicable 
to  the  whole  United  Kingdom  might  be  established,  without  in- 
trodaeiag  any  new  principle  into  the  jurisprudence  of  England  or 
Sootlaad.  But  of  course  the  establishment  of  a  uniform  system  of 
marri^  law  would  necessitate  Ae  relinquishment,  on  both  sides,  of 
other  modes  of  constitution  which  are  not  in  harmony  with  the 
general  principles  of  jurisprudence;  and  the  question  which  the 
Jarists  of  each  country  have  to  consider  is  simply,  whether  there  are 
any  such  advantages  to  be  derived  from  the  maint^iance  of  exists 
ing  Qsages,  as  would  compensate  the  manifest  inconvenience  and 
occasional  injustice  which  result  from  the  recognition  of  local  and 
exceptional  haws  in  relation  to  marriage.  It  is  natural  that  the 
lawyers  of  aach  country  should  r^^ard  with  reverence  the  laws  and 
tisages  wfaick  have  been  inherited  fitmi  an  ancient  period  in  their 
histosy.  Ab  regards  Scotland,  the  idea  of  the  constitution  of  mar- 
riage by  consent,  manifested  in  whatever  form,  recommends  itself 
to  Qor  iiivaar  by  the  breadth  and  simplicity  of  the  doctrine ;  while 
the  varie^  of  the  distinctions  whidi  have  been  recognised,  with 
lefersnce  to  tbe  mode  of  proving  consent,  lend  to  this  department 
of  die  law  the  interest  which  an  artificial  and  elaborate  system  has 
in  the  eyes  of  those  who  have  made  it  an  object  of  study.  But  the 
days  are  gone  by  when  hwyera  could  urge  the  abstract  perfection 
of  a  node,  or  its  fertiUly  in  qnestions  calling  for  the  exercise  and 
display  of  legal  ingenuity,  as  a  reason  for  its  maintenance,  in  opposi-^ 
ticn  to.  ihe  dictates  of  utility  and  justicOb  The  fact  that  the  law 
v£  the  oonstttution  of  nuirriage  gives  rise  to  many  difficult  and 
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interesting  problems, — ^that,  in  short  (for  it  comes  to  tbis),  tbe 
exquisite  generality  of  the  legal  principle  affords  a  variety  of 
instances  in  which  it  is  extremely  difficult  to  determine  whether  a 
marriage  has  or  has  not  taken  place, — is,  in  the  view  of  common 
sense,  not  a  reason  for  retaining  tbe  principle  on  its  present  footing, 
but  rather  for  modifying  it  so  as  to  give  it  greater  certainty  and 
precision.  With  this  view,  we  should  propose  that  marriages, 
unless  celebrated  in  /acte  eccleatce^  should  only  be  capable  of  proof 
by  written  de  prcesenti  acknowledgment.  The  notion  of  estab- 
Jllhing  a  marriage  inferentially  by  allusions  in  ccnrrespondence  to 
a  supposed  interchange  of  consent  on  some  previous  occasion,  is  too 
indefinite  a  mode  of  constitution  to  form  a  proper  ground  of  judicial 
decision.  The  opinions  delivered  in  Leslie's  case,  where  for  the 
first  time  this  mode  of  proof  is  distinctly  recognised,  savour  too 
much  of  the  canon  law  doctrine  of  precontract,  which  had  never 
been  admitted,  in  its  full  extent,  by  our  own  lawyers. 

In  any  project  of  assimilation  of  the  marriage  laws  of  the  United 
Kingdom,  the  abrogation  of  the  doctrine  of  marriage  by  promise 
subseguente  copula  is  a  first  requisite.  The  theory  is,  that  consent 
to  maiTiage  is  given  before  consummation;  but  this  theory  is  a 
mere  arbitrary  presumption,  incapable  of  being  supported  by  any 
tenable  argument.  It  would  be  a  mere  waste  of  time  to  argue  the 
question,  whether  the  presumption  of  the  canonists  is  founded  on 
common  sense,  and  in  the  experience  of  mankind.  No  writer  on 
jurisprudence  has  directly  maintained  that  a  promise  of  marriage 
ought,  under  any  circumstances,  to  fi>und  an  aotion  for  specific 
implement.  Indirectly,  the  proposition  has  been  defended  under  the 
guise  of  the  presumption  or  legal  fiction  which  we  are  now  con- 
sidering. But,  substituting  for  that  presumption  its  equivalent  in 
fact — a  promise  of  marriage  followed  by  an  illicit  connection,  let  it 
be  asked,  whether  there  is  any  principle  in  morals  or  jurisprudence 
in  virtue  of  which  parties  who  have  not  declared  their  consent  to 
marry,  ought  to  be  pronounced  married  persons  T  This  simple  consi- 
deration ought,  we  think,  to  be  sufficient  to  dispel  the  halo  of  sanc- 
tity which  has,  in  the  eyes  of  Scotch  jurists,  invested  the  doctrines 
of  the  canon  law  in  relation  to  spansalia  de  futuro.  To  an  inhabi- 
tant of  England  or  France,  the  dogma  assumes  the  aspect  of  a 
self-evident  absurdity,  which  neither  demands  nor  admits  of  serious 
refutation.  Familiarity  with  the  use  of  legal  language  in  a  non- 
liatural  sense,  the  acquiescence  in  legal  fictions  which  are  neither 
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foanded  in  fact  nor  in  sound  principle^  may  disguise  from  the  jurists 
of  oor  own  country  the  real  nature  of  the  fallacy  couched  in  the 
presumption  under  consideration;  but  such  considerations  cannot 
affect  the  verdict  of  public  opinion  outwith  the  circle  of  the  legal 
profession. 


THE  NEW  REGISTRATION  COURT  OP  APPEAL, 

Tax  Court  of  Appeal  established  under  the  recent  County  Voters 
(Scodand)  Act,  24  &  25  Victoria,  c.  83,  has  just  held  its  first 
sessions.  It  consists  of  two  members — the  Senior  Lord  Ordinary, 
and  the  Lord  Ordinary^in  Exchequer.  By  a  curious  accident,  when 
the  Act  came  into  force  in  autumn  last,  both  these  characters 
concnried  in  the  person  of  Lord  Ardmillan  ;  and  the  result  was,  a 
qaesdon  as  to  whether  the  tribunal  had  not  been  extinguished  in 
consequence  of  the  want  of  a  quorum.  The  statute  provides,  sec. 
34:  <If  any  person  whose  name  shall  have  been  struck  out  of  the 
register  by  the  Sheriff,  or  who  shall  claim  or  object  before  the  Sheriff 
at  any  Courtj  shall  consider  the  decision  of  the  Sheriff  on  his  case  to 
be  erroneous  in  point  of  law,  he  may,  either  himself  or  by  some 
person  on  his  behalf,  in  open  Court,  require  the  Sheriff  to  state  the 
&cts  of  the  case,  and  such  question  of  law,  and  his  decision  thereon, 
in  a  special  case ;  and  the  Sheriff  shall  prepare  and  sign  such  case, 
and  deliver  the  same  in  open  Court  to  the  Sheriff-clerk;  and 
such  person,  or  some  person  on  his  behalf,  may  thereupon,  in  open 
Court,  declare  his  intention  to  appeal  against  the  said  decision,  and 
may  within  ten  days  of  the  date  of  such  case  lay  a  certified  copy 
thereof  before  the  Senior  Lord  Ordinary  and  the  Lord  Ordinary  in 
Exchequer  Causes  in  the  Court  of  Session,  for  their  decision  there* 
on ;  and  the  said  judges  shall  with  all  convenient  speed  hear  parties, 
and  g^ve  their  decision  on  such  case,  and  shall  confirm  or  reverse 
the  decision  of  the  Sheriff,'  etc.  Appeals  having  been  taken  against 
the  decisions  of  several  of  the  Sherifis,  the  mode  in  which  the  ap* 
pellants  endeavoured  to  comply  with  the  statutory  provisions  was 
hr  laying  certified  copies  of  the  cases  before  Lord  Ardmillan  as  the 
Senior  Lord  Ordinary,  and  duplicate  copies  before  him  as  Lord 
Ordinary  in  Exchequer.  Ob  majorem  cautelam  copies  were  also 
laid  bef(»e  Lord  Mackenzie  as  next  Senior  Lord  Ordinary.  On 
13th  November  1862,  Lord  Ardmillan  took  his  seat  in  the  Inner 
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Hoase,  and  was  succeeded  as  Senior  Lord  Ordinary  by  Lord  Mac- 
kenzie, and  as  Lord  Ordinary  in  Exchequer  by  Lord  Ormidale.  In- 
timation having  been  given  in  the  rolls,  on  12th  December,  that 
Lords  Mackenzie  and  Ormidale  were  to  hold  an  Appeal  Coort 
under  the  24  &  25  Vict,  c.  83,  a  note  of  suspension  and  interdict 
was  presented  by  the  respondents  in  the  appeals  against  the  Judges 
holding  the  Court,  or  the  appellants  proceeding  with  their  appeals 
before  it.  The  argument  of  the  suspender  was,  generally,  that  at  the 
date  of  the  appeals,  and  for  more  than  ten  days  thereafter,  there  did 
not,  and  from  the  circumstances  there  could  not,  exist  the  statutory 
tribunal  for  entertaining  and  disposing  of  them.  The  First  Division, 
adhering  to  the  judgment  of  the  Lord  Ordinary  on  the  Bills  (Bar- 
caple),  held  that  the  note  was  competent  at  all  events  against  the 
appellants,  but  that  it  must  be  refused.  The  Lord  President  ob- 
served :  <  I  don't  mean  to  say  whether  a  single  judge  could  have 
held  the  Appeal  Court,  neither  whether  the  judge  in  Exchequer, 
when  senior  Lord  Ordinary,  could  have  sat  with  the*  Lord  Or- 
dinary who  was  senior  next  to  the  Exchequer  Judge.  But  though 
it  were  held  that  there  was  a  temporary  disability  in  the  Court, 
that  disability  did  not  annihilate  the  tribunal.  I  am  of  opinion, 
therefore,  that  the  appeal  was  competent,  and  that  when  the  Court 
came  to  consist  of  the  proper  number  of  judges,  they  could  go  on 
to  explicate  the  jurisdiction  given  to  it.  The  jurisdiction  was  not 
annihilated,  but  only  the  explication  of  it  suspended.'  This  seems 
a  sound  construction  of  the  statute.  Lords  Deas  and  ArdmiUan  are, 
however,  reported  to  have  rested  their  judgment  on  the  ground 
that  the  provision  for  laying  the  copies  of  the  cases  before  the 
Judges  is  not  imperative,  but  directory  only.  We  cannot  assent  to 
this  doctrine.  Could  it  be  said,  that  if  no  copies  of  the  cases  had  been 
laid  before  the  Judges,  or,  in  the  present  case,  before  the  Judge 
who  held  both  the  statutory  characters,  until  beyond  the  ten  days 
from  their  date,  the  appeals  could  have  been  sustained?  Where  a 
statutory  privilege  is  conferred,  it  can  only  be  exercised  in  compli- 
ance with  the  statutory  directions ;  and  if  these  are  neglected,  the 
privilege  is  lost. 

The  first  difficulty  which  beset  these  appeals  having  thus  been 
removed,  no  sooner  had  the  Appeal  Court  met  than  it  appeared  that 
most  of  them  were  liable  to  still  more  fatal  objections,  for  which  the 
appellants  were  no  more  responsible  than  they  were  for  that  curious 
incident  in  the  chapter  of  accidents  which  we  have  mentioned,  as 
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shaking  the  very  foundations  of  the  Court  itself.     The  thirty^fcurik 
section  of  the  statute,  already  quoted,  provides  that  when  any  per- 
son nnder  the  Act  thinks  that  the  Sheriff's  judgment  against  him  is 
erroneous  in  point  of  law,  he  may, '  in  open  Court,  require  the  She- 
riff to  state  the  facts  of  the  case,  and  such  question  of  law,  and  his 
dedsion  thereon,  in  a  special  case ;  and  the  Sheriff  shall  prepare 
and  sign  such  case,  and  deliver  the  same  in  open  Court  to  the 
Sheriff-derL'    Now  it  appeared  that  in  many  of  the  cases  prepared 
bv  the  Sheriffs,  instead  of  stating  the  facts  as  proved  to  them,  they 
simply  gave  the  notes  of  the  evidence  which  had  been  led  before 
them.    The  Court  of  Appeal  held  that  the  cases  prepared  in  this 
manner  were  not  in  terms  of  the  statute,  and  could  not  therefore 
be  received.    The  appeals  depending  upon  them  accordingly  fell  to 
be  dismissed.    This  judgment,  hard  though  it  may  appear  upon  the 
appellants,  is  undoubtedly  sound  in  itself,  and  is  in  precise  confor- 
mitj  with  the  decisions  of  the  Court  of  Common  Pleas  upon  the 
corresponding  English  statute  of  6  &  7  Vict.,  c.  18.    The  English 
cases  chiefly  referred  to  were  Webb  v.  Ashtonj  5  M.  and  G.  14 ; 
PiiU  V.  SmedUj/j  7  M.  and  G.  85 ;  and  HinUm  v.  Hinton^  7  M.  and 
G.  163.    The  terms  of  the  Scotch  Act  are  so  curt  that  it  is  not 
matter  of  surprise  that  Sberifls,  even  of  great  experience,  should 
have  gone  wrong  in  regard  to  the  form  in  which  the  special  cases 
were  to  be  prepared.    The  English  Act  is  very  much  more  specific, 
and  one  can  only  wonder  why,  with  such  an  excellent  model  before 
them,  those  who  are  chaiged  with  tlie  conduct  of  Scotch  parlia- 
mentary business  could  not  have  adopted  some  less  delusive  Ian- 
^roage  than  that  employed  in  the  24  &  25  Vict^,  cap.  83.    The 
carefulness  of  the  provisions  of  the  English  Act  is  all  the  more 
renuirkable^  that  in  England  lawyers  are  quite  familiar  with  the 
preparation  of  special  cases  for  the  opinion  of  the  superior  courts  of 
law ;  and  indeed,  in  sec.  42,  it  is  provided  that '  the  statement  shall 
be  made,  as  nearly  as  conveniently  may  be,  in  like  manner  as  is  now 
usual  in  stating  any  special  case  for  the  opinion  of  the  Court  of 
Queen's  Bench  upon  any  decision  of  any  court  of  Quarter  Sessions.' 
In  Scotland,  lawyers  are  not  familiar  with  such  cases,  though  they 
are  provided  for  lender  the  Lands  Valuation  Amendment  Act  and 
some  tax  Acts.    Nevertheless  the  Legislature  gives  the  most  insuffi- 
cient directions  to  the  Sherifl^  as  to  their  preparation. 
The  effect  of  the  judgments  dismissing  the  appeals  as  improperly 
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prepared,  is  to  prevent  the  appellants  stating  thdr  objectbns  to  the 
SheriffiT  dedsioDS  for  another  year,  daring  which,  of  coarse,  it  k 
quite  possible  that  an  diection  may  take  place.  This,  too,  is  in  very 
tmfiivoarable  contrast  to  the  provisions  of  the  En^ish  Act;  §oac  bj 
eec.  65  thereof  it  is  enacted,  that  if  the  Court  of  Appeal  shall  be  of 
opinion  that  the  special  case  is  '  not  sufficient  to  enable  them  to  give 
judgment  in  law,  it  shall  be  lawM  for  the  said  Court  to  remit  the 
aaid  statement  to  the  revising  barrister  by  whom  it  shall  have  been 
signed,  in  order  that  the  case  may  be  more  fully  stated.'  Why  the 
Scotch  Act  did  not  give  a  similar  powar  of  amendment  it  is  impos- 
sible to  conjecture.  That  supplementary  appeals  are  incompetent,  is 
abundantly  dear.  For  while^  by  sec  34,  it  is  provided  that  the 
case  prepared  by  the  Sheriff,  against  which  the  appeal  may  be 
taken,  must  be  delivered  by  him  to  the  ^leriff-derk  '  in  open  Court,' 
it  is  by  sec  30  provided  that  the  Sheriff  cannot  hold  a  registration 
court  after  5th  October  in  each  year.  It  is  now,  of  course,  impos- 
nble  fi>r  him  to  deliver  properly  prepared  cases  within  the  statutory 
period  and  in  the  statutory  manner. 

Although  it  was  not  necessary  to  decide  the  point,  the  Court 
indicated  a  veiy  strong  opinion  that  several  of  the  cases  were  defec- 
tive and  incompetent,  in  respect  they  did  not  specify  distinctly  who 
were  the  i4>pellant  and  the  respondent  At  this  result  their  Liord- 
«hips  arrived  from  a  consideration  and  construction  of  the  Act, 
which  has  no  express  enactment  on  the  subject ;  in  most  un&vonr- 
aUe  contrast  again  to  the  English  statute,  which  contains  die  most 
anxious  provisions  as  to  the  way  in  which  the  revising  barrister 
shall  set  forth  both  appellant  and  respondent. 

Another  point  which  the  Court  expressed  a  decided  opinion  on 
was,  that  the  SherW  must  prepare  a  special  case  applicable  to  each 
different  kind  of  olgections ;  and  that  if  he  sbnnped  all  the  appeals 
together  in  one  case,  they  would  all  be  inawipetent.  TUs  opinion, 
too,  is  perfectly  in  accordance  with  the  statute  whidi  provides  only 
for  the  consolidation  of  appeals  rested  on  rimihur  gronnds. 

It  must  be  admitted  that  the  statute,  fitmi  its  maccuracy  of  ex- 
pression and  indefiniteness  of  meanii^  endeavoured  to  mete  ont 
equal  wtjustice  to  the  appellants  and  respondents.  For  no  sooner 
had  it  appeared  that,  on  one  ground  or  another,  all  the  appeals  must 
be  dismissed,  than  a  question  arose,  whether  mider  the  statute  the 
Appeal  Court  could  give  expenses  to  the  successful  respondents. 
The  statute  provides,  sec  38} '  And  the  Lord  Ordinary  shall  have 
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power  to  award  the  costs  of  any  appeal/     But,  said  the  appellants, 
that  gives  no  power  to  a  Court  consisting  of  two  Judges  (both  of 
them,  no  doubt,  Lords  Ordinary)  to  award  expenses.     To  this  the 
respondents  replied,  that  by  the  13  Viet.,  c.  21,  sec.  4,  it  is  provided 
that  ^in  all  Acts  words  importing  the  masculine  gender  shall 
be  deemed  and  taken  to  include  females,  and  the  singular  to  in- 
clude the  jdural,  and  the  plural  the  singular,  unless  the  contrary 
as  to  gender  or  number  is  expressly  provided/    The  Court  were  of 
opinion  that  they  had  power  to  award  expenses,  both  because  of  the 
obvious  intention  of  the  Act  and  on  account  of  the  provision  in  the 
13  Vict.    The  first  is  unquestionably  a  trustworthy  ground  of 
jadgment.    We  must  take  leave  to  doubt  whether  the  second  is  so 
or  not.    The  object  of  the  13  Vict,  was  to  shorten  the  length  of 
Acts  of  Parliament  by  enabling  the  framers  to  do  away  with  much 
nnnecessary  verbiage.    But  the  intention  of  that  statute  was  to  in- 
teq)ret,  and  not  to  supply  deficiencies.    Now,  we  do  not  think  there 
can  be  a  doubt  that  the  phrase,  ^  the  Lord  Ordinary,'  in  the  24  & 
25  Vict,  is  a  mistake,  arising  fccm  this,  that  originally  the  Legis- 
latore  meant  to  give  the  jurisdiction  in  registration  appeals  to  one 
Judge  only,  and  that  it  was  only  at  a  subsequent  period  that  two 
Judges  were  thought  of.    The  provision  at  the  close  of  sec.  38  had 
stood  at  the  time  of  the  original  firame  of  the  Bill,  and  through  inad- 
Tertence  had  not  been  altered  with  the  other  sections  of  the  Act 
The  safest  course,  therefore,  was  to  decide  that  the  Court  had  power 
to  award  expenses,  because  that  was,  notwithstanding  the  terms  of 
sec  38,  the  obvious  intention  of  the  Act.    The  other  statute  (13  Yict) 
really  seems  to  have  no  bearing  on  the  case. 

A  question  then  arose,  whether  the  Court  would  exercise  its 
power  of  awarding  expenses.  They  resolved  not  to  do  so.  In  re- 
gard to  the  incompetent  appeals,  they  refused  expenses  to  the  re« 
spondents,  on  the  ground  that  the  objections  to  the  competency  had 
Bot  been,  as  they  ought  to  have  been,  stated  in  Umin$*  In  regard  to 
the  appeals  which  were  held  to  be  competent,  they  refused  expenses, 
because  (1)  it  did  not  sufficiently  appear  who  the  respondent  was, 
and  no  finding  of  expenses  could  be  made  in  favour  of  an  anony- 
mous person ;  and  (2)  because  the  appeals  were  not  firivolous.  The 
validity  of  the  second  ground  is  very  open  to  argument,  under  sec.  38. 
The  decisions  of  the  Court  on  the  merits  of  the  appeals  which  were 
nistained,  were  so  obviously  well  founded,  that  it  is  unnecessary  to 
notice  them. 
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Such  is  a  short  account  of  the  first  sittings  of  the  New  Registrar 
tion  Appeal  Court.  Practice  will  no  doubt  remove  most  of  the 
difficulties  which  have  been  met  with  in  working  out  the  recent 
statute.  At  the  same  time,  it  were  well  that  such  difficulties  should 
be  provided  against  in  the  Burgh  Voters  Act,  which  will  probably 
be  introduced  this  session.  With  this  object,  we  would  recommend 
those  who  have  charge  of  it  to  study  the  provisions  of  the  English 
Act,  6  &  7  Vict.,  cap.  18. 


Iti&i  $ooks. 


A  Handbook  of  Banker's  Law.    By  Henrt  Bobertson,  Notary 
Public,  Bank  of  Scotland.    Edinburgh :  Bell  and  Bradfute. 

Mr  Robertson's  manual  is  designed,  as  he  informs  us»  for  the 
more  immediate  use  of  those  engaged  in  the  business  of  banking,  and 
with  the  object  of  explaining  in  familiar  and  untechnical  language 
so  much  of  mercantile  and  general  law  as  is  necessary  to  be  known 
by  persons  engaged  in  that  department  of  business.  The  author^s 
avocations  peculiarly  qualify  him  for  the  useful  task  he  has  imposed 
upon  himself.  There  can  be  no  doubt  that  the  best  practical  legal 
treatises  are  those  which  are  prepared  under  the  guidance  of  prac- 
tical experience,  and  with  the  advantage  of  that  intimate  and  accu- 
rate knowledge  of  the  subject  which  experience  alone  can  give. 

We  do  not  doubt  that  this  manual  will  be  of  great  utility  as  a 
work  of  reference  to  those  interested  in  the  business  of  banking. 
Under  this  description  may  fairly  be  included,  not  only  bankers  and 
bank  agents,  but  also  mercantile  firms  conducting  business  through 
the  intervention  or  assistance  of  bankers.  If  it  is  convenient  for  the 
former  class  to  have  a  special  handbook  explanatory  of  the  legal 
relations  subsisting  between  themselves  and  their  customers,  with 
which  they  may  be  supposed  to  be  to  a  considerable  extent  already 
acquainted,  it  is  essential  to  the  mercantile  man  conducting  his 
business — ^as  every  large  business  must  be  conducted — upon  credit, 
that  he  should  acquire  at  least  a  general  knowledge  of  the  law  of 
bills  of  exchange,  guarantees,  the  transference  of  moveable  property 
by  bills  of  lading  and  delivery  orders,  and  the  legitimate  modes  of 
making  such  property  available  as  a  fund  of  credit.     On  all  these 
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subjects,  and  many  others  of  a  kindred  natnre,  much  useful  informa- 
tion will  be  found  in  the  Handbook  of  Banker's  Law.  The  study 
of  a  good  elementary  work  such  as  this,  will  enable  the  reader  to 
eoter  with  confidence  into  transactions  which  might  otherwise  be 
a  source  of  much  perplexity  and  doubt ;  and  will  also  prepare  him 
to  understand  and  appreciate  the  advice  which  may  be  offered  to 
him  when  he  has  occasion  to  consult  a  professional  lawyer  on 
questions  arising  in  connection  with  his  business. 


ShfUs  of  Deeds  and  Instruments^  in  accordance  with  The  Titles 
to  Land  Acts,  The  Heritable  Securities  Acts,  and  the  Registra- 
tion of  Leases  Act,  etc.  By  John  Hendrt,  W.S.  Second 
Edition.     Edinburgh :  Bell  and  Bradfute. 

No  higher  compliment  can  be  paid  to  the  skill  of  the  framers  of  the 
conyeyancing  statutes  of  the  last  fifteen  years,  than  is  implied  in 
the  iact,  that  the  construction  of  the  provisions  of  these  enactments 
has,  with  hardly  an  exception,  given  rise  to  no  questions  calling 
for  judicial  determination.  And  it  is  not  a  little  remarkable  that, 
although  the  styles  of  the  various  clauses  now  in  use  in  convey- 
ances of  landed  property  are  scattered  through  a  dozen  Acts  of 
Parliament,  the  whole  should  have  been  found  so  consistent  and 
dear  that  conveyancers  have  been  able,  without  any  serious  in- 
conyenience,  to  apply  the  statutory  forms  to  daily  use,  with  no 
other  guide  than  the  schedules  of  the  statutes  themselves.  Yet  it 
cannot  be  doubted  that  a  Style  Book  for  heritable  property  transac- 
tions on  the  basis  of  the  conveyancing  statutes,  was  a  desideratum. 
That  want  was,  to  a  certain  extent,  supplied  by  the  first  edition 
of  Mr  Hendry's  Styles ;  and,  judging  from  the  amount  of  additional 
matter  contained  in  the  second  edition,  we  are  satisfied  that  the 
draftsman  who  possesses  himself  of  a  copy  can  be  at  no  loss  for  a 
good  precedent  for  any  kind  of  deed  occurring  in  the  ordinary  walks 
of  practice.  We  are  glad  to  find  that  the  favourable  opinion  which 
we  expressed  on  the  appearance  of  the  first  edition  of  Mr  Hendry's 
book  has  been  confirmed  by  the  verdict  of  the  profession,  as  evinced 
by  the  demand  for  the  enlarged  and  more  important  edition  now 
before  us.  We  yenture  to  predict  that  the  new  edition  will  be  at 
least  as  successful  as  its  forerunner ;  and  we  believe  the  profession 
may  rely  on  the  accuracy  of  its  adaptations  of  the  statutory  styles. 
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It  would  be  useless  to  attempt  a  detailed  criticism  of  a  work  of 
this  kind ;  but  it  may  be  satisfactory  both  to  the  author  and  to  the 
reader  that  we  should  call  attention  to  the  additions  which  have 
been  made  to  the  text  of  the  former  edition,  which  was  chiefly  con- 
fined to  styles  of  deeds  of  absolute  disposition.  In  the  |H'esent 
edition,  the  author  has  added  a  copious  collection  of  styles  in  con- 
nection with  the  Heritable  Securities  Act,  as  modified  by  the  Titles 
to  Lands  Acts,  and  also  a  collection  of  styles  under  the  Begiatra- 
tion  of  Leases  Acts.  The  notes  on  the  completion  of  titles  inter- 
spersed through  the  body  of  the  work  appear  to  be  careful  and 
accurate.  In  an  Appendix  will  be  found  a  collection  in  extenso  of 
all  the  conveyancing  statutes,  fix>m  the  Sasine  Act  of  1845  to  the 
Burgage  Titles  Act  of  1860. 

We  regret  to  observe  that  the  author  has  omitted  to  prefix  to  his 
collection  a  table  of  the  different  styles.  Of  these  there  are  in  all 
147.  They  are  all  carefully  numbered  on  the  margin  of  the  page^ 
but  the  numbers  have  no  meaning  in  the  absence  of  a  table.  The 
publishers  oaght  to  print  an  additional  half-sheet  supplying  this 
omission,  which,  as  matters  stand,  must  detract  from  the  practical 
utility  of  the  book. 
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The  Sheriff-substitutes  do  not  create  the  same  excitement  as  Oliver 
Twist  did  when  he  asked  for  more.  We  have  them  every  year  at 
this  season,  with  the  same  old  story  a  little  varied.  Just  as  Parlia- 
ment is  about  to  meet,  or  a  little  before  it,  a  paper  appears  bearing 
the  same  old  signatures,  and  containing  the  same  oft-refuted  asser- 
tions and  unreasonable  demands. 

The  Sheriff-substitutes,  or  at  least  a  number  of  them,  have  pub- 
lished a  paper  called  a  ^  Memorial,'  which  bears  to  be  signed  by 
nineteen  gentlemen  who  style  themselves  ^  Members  of  Committee,' 
and  who  state  that  the  document  was  signed  ^  in  name  of  and  by 
authority  of  a  general  meeting  of  the  Sheriff-substitutes  of  Scotland, 
held  at  Edinburgh  on  the  4th  October  1862.'  It  would  be  desirable 
that  this  statement  had  been  a  little  more  explicit,  because  it  is  apt 
to  lead  to  misapprehension,  seeing  that  the  few  persons  who  hunt 
members  of  Parliament  at  this  season,  asking  for  more,  do  not,  we 
believe,  constitute  one-half  of  the  body  of  Sheriff-substitutes^  while 
they  profess  to  speak  in  name  of  all. 
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This  *  Memorial/  which  lA  addressed  to  her  Majesty's  Govern- 
ment, demands  three  things :  Ist^  That  these  gentlemen  shall  be 
appointed  bj  the  Secretary  of  State,  and  not  by  the  Sheriffs  of  the 
comities ;  2dlyy  That  they  shall  be  appointed  Sherifis  when  vacan- 
cies ooeor ;  and  Sdly,  That  their  salaries  shall  be  greatly  increased. 

In  support  of  these  demands,  the  memorialists  have  given  her 
Majesty's  Government  a  Icmg  memorial  digested  under  ten  heads* 
The  first  of  these  is  an  invasion  of  copyright.  It  pirates  from 
MKjlashan's  Sheriff  Court  Practice  the  introductory  chapter,  as  to 
the  jurisdiction  of  the  Sheriff  Court.  The  amount  of  labour  which 
they  undergo  is  commensurate  (such  is  the  argument)  with  the 
extensive  jurisdiction  of  the  Sheriff.  They  inform  us  that  they  have 
^  a  large  equity  jurisdiction,  including  all  questions  of  interdict  or 
injunction  J  Now,  what  is  the  meaning  of  ^injunction/  and  why  do 
the  Sheriff-substitutes  think  it  necessary  to  explain  the  familiar  term 
interdict  ?  We  are  further  told  that  they  have  jurisdiction  both 
^in  Admiralty  and  Consistorial  causes,'  etc.  etc.;  the  object  of  all 
which  is  to  show  that  the  Substitutes  are  very  hard  wrought,  and 
are  deserving  of  our  sjrmpathy  and  compassion. 

Now  all  this  exaggeration  is  perfectly  understood  upon  this  side  of 
the  Border ;  but  this  memorial  is  not  intended  for  the  enlightenment 
of  Scottish  lawyers.  We  venture  to  say  that  not  four  of  the 
respectable  gentlemen  who  signed  this  memorial  ever  had  an  Ad- 
miral^ cause  to  dispose  of  in  his  life,  or  could  stand  an  examination, 
however  slight,  on  Admiralty  law.  In  regard  to  Consistorial  causes 
they  have  no  jurisdiction  whatever,  unless  we  adopt  their  definition 
of  a  Consistorial  cause  as  being  '  confirmations^'  in  regard  to  which- 
the  duty  of  the  Commissary  is  generally  altogether  formal. 

There  can  be  no  doubt  that  the  Sheriff  has  very  great  jurisdiction  ; 
but  there  is  just  as  little  doubt  that  in  nine-tenths  of  the  Sheriff' 
Courts  of  Scotland  the  Sheriff  is  not  called  upon  to  exercise  many  of 
his  powers.  In  many  parts  of  Scotland,  indeed,  there  are  seldom  any 
cases  of  any  kind  except  actions  for  the  aliment  of  bastard  children, 
actions  arising  out  of  quarrels  between  master  and  servant,  and  de- 
mands for  parochial  relief  by  paupers.  In  some  of  the  districts  the 
Sheriff-substitute  is  simply  a  police  magistrate,  with  very  light  anil 
etLsy  work;  and  in  several  places,  such  as  Edinburgh,  the  coach  is 
overloaded,  there  being  two  too  many  for  the  amount  of  work  to  be 
done.  Having  much  time  upon  their  hands,  and  apparently  not 
taming  that  time  to  profitable  use  either  in  superintending  the  de- 
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tails  of  local  charity  and  benevolent  efforts  within  their  districts,  or 
in  writing  some  practical  books  within  their  professional  range,  they 
appear  in  recent  years,  under  the  stimulus  of  one  or  two  restless 
members  of  their  body,  to  devote  their  whole  energy  to  vilifying 
the  men  who  brought  them  from  obscurity  to  the  very  positions 
they  occupy,  and  who  gave  them  an  income  which  they  never  could 
have  made  for  themselves,  in  the  professions  which  they  left. 

It  is  said  in  the  Memorial,  ^  That  they  have  in  every  instance 
received  a  thorough  legal  education.'  And  such  may  be  their  be- 
lief, though  we  cannot  say  that  this  opinion  is  universal ;  but,  if 
true,  it  is  quite  plain  that  some  of  them  did  not  take  advantage  of 
the  opportunities  which  they  have  had. 

Their  first  proposal,  to  make  the  appointment  of  Sheriff-substitute 
one  emanating  from  the  Home  Office,  is  certainly  a  proposal  which 
has  some  grounds  to  recommend  it  Where  the  memorialists  dis- 
parage themselves,  they  may  be  believed,  seeing  that  they  claim  to 
be  so  thoroughly  educated ;  and  the  argument  appears  to  be,  that 
tlie  Sheriffs  have  exercised  their  powers  so  badly  in  appointing  their 
present  Substitutes,  that  even  the  Home  Office  would  be  a  preferable 
patron.  We  admit  the  force  of  this  argument,  while  expressing  our 
surprise  at  the  source  from  which  it  comes,  and  the  ingratitude 
which  it  exhibits.  Each  of  those  gentlemen  is  indebted  for  his  posi- 
tion and  the  means  of  livelihood,  to  the  man  whom  he  thus  condemns 
for  making  the  appointment.  The  power  to  be  a  memorialist  is 
founded  upon  as  the  very  circumstance  that  should  induce  her 
Majesty's  Government  to  withdraw  the  patronage  from  the  Sheriff 
who  gave  it.  This  may  be  candour,  and  it  may  be  logical,  but  it 
points  to  the  wrong  remedy.  Every  one  of  the  memorialists  who 
belong  to  the  bar  did  certainly  many  a  day  walk  the  weary  boards 
of  the  Parliament  House.  When  their  tarn  came,-^when  a  friend 
stepped  forward  and  gave  them  the  means  of  marrying  and  settling 
in  life, — ^they  had  to  be  taken  very  much  upon  trust.  Their  exhibi- 
tions of  forensic  ability  and  professional  skill  had  been  few.  Hence 
they  were  obliged  to  be  taken  very  much  at  their  own  estimate ; 
and  if  they  have  proved  failures,  is  not  the  remedy  rather  to  remove 
them  from  the  offices  which  they  incompetently  fill,  than  to  hand 
over  the  patronage  to  the  Home  Office,  which  woyld  fill  them  up 
much  worse — ^if  possible  ? 

The  proposal  to  make  the  Home  Office  the  source  of  the  appoint- 
ments of  the  Sheriff-substitutes,  is  one  of  those  suggestions  that  tend 
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to  oonfinn  the  humble  idea  which  the  memorialists  have  of  them- 
selves. A  man  must  talk  sense  before  he  is  considered  an  authority. 
The  memorialists  may  have  all  received  ^  a  thorough  legal  education/ 
If  they  have,  this  suggestion  does  not  do  them  justice,  and  indicates 
that,  with  thorough  legal  knowledge,  they  have  not  also  obtained 
the  power  of  correctly  applying  it.  Apparently  the  authors  of  this 
suggestion  have  not  traced  it  to  its  practical  results,  and  are  another 
example  how  easy  it  is  for  persons  to  see  no  difficulties  in  a  new  set 
of  circumstances,  when  these  circumstances  are  such  as  they  have 
never  had  any  experience  of. 

The  simple  result  of  such  a  change  in  the  appointment  would  be 
to  hand  over  the  whole  of  the  subordinate  judgeships  in  Scotland  to 
the  county  members.  If  the  county  member  had  a  son  or  a  nephew 
at  the  bar,  who  was  doing  nothing,  of  course  he  would  get  the  place. 
If  he  had  not,  then  the  county  member^s  electioneering  agent  would 
he  the  Sheriff-substitute.  This  was  foreseen  and  provided  against 
in  England  by  ^ving  the  patronage  of  the  County  Court  judgeships, 
not  to  the  Home  Secretary,  but  to  the  Lord  Chancellor.  It  was 
thoaght  that  that  high  officer  could  not  be  manipulated  by  members 
of  the  House  of  Commons ;  and  perhaps,  as  there  were  no  Sheriffs 
to  make  the  appointments,  the  selection  of  the  Lord  Chancellor  was 
the  best.  According  to  the  existing  system  in  Scotland,  the  Sheriff 
endeavours  to  make  a  good  appointment,  because  his  own  comfort 
and  his  own  powers  of  usefulness  are  staked  upon  the  result.  In 
some  counties  it  is  of  no  consequence  that  the  Sheriff-substitute 
knows  little  of  law,  because  there  is  very  little  of  law  to  administer. 
If  he  can  act  the  part  of  a  walking  gentleman,  propose  a  motion  at 
a  Lancashire  distress  meeting,  and  now  and  then  try  a  police  offence, 
he  fulfils  his  duties.  He  represents  local  justice,  and  he  draws  a 
fair  and  reasonable  remuneration  firom  the  Exchequer  for  doing  no- 
thing. It  is  only  on  these  grounds  that  some  appointments  can  be 
justified ;  and  it  is  somewhat  questionable  policy  on  the  part  of  the 
men  who  have  them,  to  insist  on  the  public  investigating  their  claims 
to  office.  There  are,  no  doubt,  names  appended  to  this  memorial  to 
which  these  remarks  are  inapplicable,  and  which  do  not  acquire  any 
additional  lustre  by  being  in  such  company. 

The  second  proposal  in  the  memorial  is,  that  the  Sheriff-sub* 
stitutes  shall,  upon  vacancies  occurring  in  the  office  of  Sheriff,  be 
elevated  to  the  higher  office.     A  few  years  ago,  these  same  gentle- 
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men  raised  a  great  controversy  as  to  the  necessity  for  having  a 
Sheriff  oyer  them.  It  was  a  useless  oiBce,  they  said ;  and  the  ques- 
tion was  fairly  tabled  fordiscussion,  and  fairly  argued,  and  the  result 
was  that  the  office  was  upheld.  It  would  be  out  of  place  now  to 
raise  any  discussion  hare  in  regard  to  the  utility  of  an  office,  the 
utility  of  which  is  now  conceded^  and  which  the  memorialists  now 
claim  for  themselves.  One  cannot  help,  however,  expressing  some 
surprise  at  £ke  inconsistency  which,  within  so  short  a  space  of  time, 
can  box  the  compass  of  opinions.  What  was  formerly  useless  is  now 
useful,  and  an  object  of  legitimate  ambition.  The  whole  public 
bodies,  and  in  particular  the  procurators  in  the  various  Courts,  dis- 
countenanced that  old  agitation,  and  it  is  not  now  directly  revived. 
The  office  is  one  which  these  gentlemen,  who  formerly  denounced 
it,  consider  that  they  might  conscientiously  hold. 

Now,  according  to  the  existing  law,  a  Sheriff  must  be  an  advocate 
practising  in  the  Court  of  Session,  the  object  being  to  keep  the 
Sheriff  au  fait  with  the  Jaw  administered  in  the  Supreme  Court  of 
(he  country.    There  are,  however,  appended  to  the  memorial  the 
names  of  five  gentlemen  who  could  not,  according  to  this  law,  hold 
the  office  of  Sheriff,  in  respect  that  they  are  not  advocates^    Of  course, 
therefore,  in  order  to  render  them  eligible,  the  )aw  must  be  changed 
'so  as  to  free  Sheriff-substitutes  who  are  writers,  and  not  advocates, 
from  this  unfortunate  restriction  upon  their  liberty.    But  if  they 
did  not  attend  the  Supreme  Court,  what  are  they  to  dot     Could 
they  go  to  Rome  in  the  winter,  and  Naples  in  the  spring?     And 
what,  too,  would  be  the  consequence  of  the  appointment  to  the  office 
of  Sheriff,  of  Substi^tes  who  are  advocates  T    In  their  green  and 
fresh  youth,  when  their  blood  was  warm,  their  ambition  buoyant, 
and  their  vigour  strongs  they  failed  at  the  bar.  It  was  not,  of  course, 
their  fault,  but  was  owing  to  the  want  of  discrimination  on  the  part 
lof  agents.    But  still  it  must  be  admitted  that  they  failed ;  and  would 
they  succeed  notr,  if  they  returned  in  their  old  age  to  a  scene  that 
would  be  new  to  them,  and  to  a  business  which  they  had  never  prac<- 
iised  f     They  would  just  constitute  a  set  of  old  fogies,  walking  up 
and  down  the  Pariiament  Bouse,  having  nothing  to  do  with  the  busy 
scene  around  them,  and  furnishing  the  best  argument  for  the  aboli* 
tion  of  the  office  to  which  they  had  been  promoted. 
(    Where  they  are,  they  are  men  of  mark.    They  have  an  influence 
and  a  position  in  their  county  which  they  never  could  have  in  £din* 
burgh.    They  would,  moreover,  be  pecuniary  losers  by  the  change. 
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The  salaries  of  the  Sabstitutes  are  as  great  as — in  some  cases  greater 
than — the  salaries  of  the  Sheriffs ;  and  in  the  country  these  salaries 
are  worth  one-third  more  than  they  would  be  in  Edinburgh.  The 
memorialists  would  thus  sacrifice  at  the  shrine  of  yanity,  fhe  sub- 
stantial realities  of  local  dignity  and  comfortable  independence. 

The  third  suggestion  in  the  memorial  is  to  the  effect  that  the 
salaries  of  these  gentlemen  should  be  largely  increased.  They  admit 
that,  in  l&jdy  ^  there  was  a  general  revision  and  increase  of  the 
scale  of  salaries  then  paid  to  Sheriff-substitutes ;'  but  the;^  add^  by 
way  of  qnalification,  that  ^  the  increase  was  clogged  with  such 
stringent  coDditions,  and  was  so  restricted  in  amount,  that  it  wa9 
generally  understood  at  the  time  to  be  only  preparatory  to  a  more 
liberal  measure.'  The  stringent  conditions  with  which  the  increase 
was  clogged  were  simply  these, — '  that  it  shall. not  hereafter.be  lawful 
for  any  Sheriff-substitute  so  rieceiving  salary  to  act  as  agent,  either 
in  legal,  banking,  or  other  business^  or  as  conveyapcer,  banker,  of 
chamberlaiD,  except  for  the  Crown.'  Now,  the  condition  does  not 
seem  to  be  very  stringent  nor  very  unreasonable.  As  to  the  ^  general 
miderstanding '  which  is  said  to  have  prevailed  in  the  country,  we 
can  say  nothings  as  we  know  nothing  about  it;  and  as  to  the 
amount  of  the  salaries,  the  best  way  is  to  let  the  figures  speak  fbf 
themselves : — 


Difltrieto  of  Counties. 

Previous  to  1853. 

At  FresenL 

Al)erdeen, 

•            •            ^ 

L.506 

L.800 

Peterhead^ 

•'           •      '     •' 

406' 

550 

hiTeraiy, 

•            •            • 

450 

650 

Campbeltown, 

•            •           • 

350 

500 

Tobermory, 

•            •            • 

850 

525 

Fart-William,  for  both  Dist^ietBy 

850 

550 

Ayr, 

•           •            • 

500 

700 

Kilmarnock, 

•            ■            ^ 

450 

600 

Bftnff,       . 

•           *           • 

400 

550 

BDDfle, 

•           •            • 

400 

55a 

Bate, 

rf           «f           rf 

400 

525 

Wick,       . 

•           •            ■ 

459^ 

600 

AlkMs       - 

/           •           • 

850 

525 

Dambarton, 

•            «'           ^ 

400 

600 

DomfrifiB, 

•           ^           • 

460 

700 

£di]ibai|^  Fbnb  SubstitYXte, 

600 

1000 

„          Second 

ii               '    '               ' 

600 

1000 

Third 

71 

•  dm 

700 

Elgin,      • 

•                      *                      ^ 

400 

550 

Cupar,      . 

•                      •'                     • 

500 

700 

Bimfennlme, 

•                      ^                     «- 

4oa 

600 

Farf»r,     . 

^                     •                      • 

500 

.700 

Dundee,  Fifst  Substil 

rvte, 

Cany  forward/ 

500 

800 

Lv9,250 

L.12,97& 

82 
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Digtricts  of  Counties. 

FreyioTU  to  185SL 

At  Present. 

Brought  forward,              L.9,250 

L.12,975 

Haddington,         ....                   400 

600 

Inverness, 

500 

700 

Skye, 

300 

535 

Long  Island, 

300 

500 

Fort-Waiiam.    (See  Argyll) 

Kincardine, 

400 

550 

Kinross,    .            .  ^          . 

350 

500 

Kirkcudbright,     .  ^ 

400 

550 

Glasgow,  First  Substitute, 

600 

1000 

„        Second     „ 

600 

1000 

„        Third        „        . 

»                                           ••• 

700 

„        Fourth      „ 

ft                                          •*• 

700 

Lanark,     . 

400 

500 

Hamilton, 

400 

550 

Aiidrie,    • 

400 

650 

Linlithgow, 
Nairn, 

400 
350 

550 
500 

Orkney,    . 

400 

525 

Peebles,    . 

350 

500 

Perth, 

500 

850 

Dunbkne, 

350 

500 

Paisley,    . 

450 

700 

Greenock, 

400 

650 

Dingwall, 

350 

600 

Tain  and-  Cromart 

y> 

350 

550 

Stornoway, 

w    w 

300 

500 

Jedburgh, 

450 

600 

Selkirk,    . 

350 

500 

Stirling,    . 

450 

700 

Falkirk,    . 

400 

600 

Dornoch, 

450 

600 

Wigtown, 
Zetland,  . 

>               ■  < 

400 
350 

550 
500 

L.21,800 

L.34,485 

Now  the  increase  here  is  very  large ;  and  it  cannot  be  said  that 
these  salaries,  which  exceed  the  salaries  of  the  best  beneficed  clergy- 
men in  the  Churchy  and  are  greater  than  any  but  exceptional  pro- 
fessional incomes^  are  unfair.  There  are  no  donbt  cases  where  an 
increase  might  be  made^  in  consequence  of  the  amount  of  work 
which  the  Sheriff^substitute  has  to  encounter*  The  Substitutes  at 
Perthy  Paisley^  and  Dundee,  who  have  more  work  than  the  Substi« 
tutes  at  Edinburgh,  are  entitled  to  speak ;  but  it  would  require  a 
good  deal  of  easy  good  nature  to  recognise  the  claims  of  any  others. 
But  this  is  a  matter  for  the  Chancellor  of  the  Exchequer;  and  we 
would  be  heartily  glad,  if  he  saw  his  way,  to  give  every  ooe  of  the 
memorialists  L.IOOO  per  annum,  provided  that  they  hereafter  at- 
tended to  their  proper  duties,  and  left  off  this  annual  worry  of 
members  of  Parliament  and  glorification  of  themselves. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Sutclaib  V,  The  Lord  Advocate. — Jan.  7. 

Proof  of  Tenor — Narrative, 

In  1846  the  Crown  raised  an  action  of  declarator  against  James  Sin- 
clair, Esq.  of  Forss,  to  have  it  foaud  that  he  had  no  right  to  the  fishings 
of  the  lands  of  Howbumhead,  and  others,  in  the  parish  of  Thnrso  and 
coontj  of  Caithness.  It  was  answered  for  Mr  Sinclair,  that  his  title  to 
the  fishings  was  contained  in  a  disposition  and  assignation,  dated  30th 
Norember  1700,  in  favour  of  one  of  his  predecessors  and  authors,  bnt 
which  disposition  and  assignation  had  been  Iost«  That  process  was  sisted 
to  allow  the  defender,  Mr  Sinclair,  to  bring  the  present  action  for  proving 
the  tenor  of  the  lost  deed.  A  proof  having  been  led,  counsel  were  heard 
jesterdaj.  The  adminicles  of  evidence  as  to  the  existence  and  tenor  of 
the  deed  alleged  to  have  been  lost,  consisted  of  an  instrument  of  sasine 
thereon,  excerpts  from  various  contracts  of  wadset,  and  dispositions  of 
rights  of  reversion.  The  instrument  of  sasine  narrates  the  dispositive 
clause  of  the  lost  writ,  which  is  set  forth  as  including  '  fishings.'  It  also 
iofefls  the  disponee  in  'fishings,'  and  'fishings'  are  mentioned  In  the 
Federal  contracts  of  wadset,  and  dispositions  of  rights  of  reversion.  No 
specific  cams  omisnonis  is  set  forth ;  but  it  is  proved  bj  the  evidence  of  the 
pursuer  and  his  agents,  that  they  '  never  saw  the  disposition  of  which  it 
is  sought  to  prove  the  tenor,  that  they  have  not  the  most  remote  idea 
how  or  when  it  was  lost,  and  that  the  deed  was  not  to  their  knowledge 
destroyed.'  It  is  admitted  that  the  pursuer  and  his  authors  have  been  in 
possession  of  the  fishings  for  time  immemorial.  The  Court  found  the 
cagus  omissumia  and  the  tenor  of  the  deed  sufficiently  proved.  On  the 
latter  point  the  Lord  President  observed :  Mere  production  of  a  sasine 
on  a  deed  is  not  enough  to  prove  the  tenor  of  that  deed ;  but,  in  this 
case,  the  sasine  narrates  the  dispositive  clause  of  the  disposition  at  a  time 
when  there  is  no  reason  to  suspect  fraud  on  the  part  of  the  notary, 

Campbell  v.  Campbell. — Jan.  8. 

Process — Closure  on  Summons  and  Defences. 

In  this  ease  the  pnrsner  consented  to  close  the  record  upon  sammons 
and  defences,  and  endorsed  upon  the  latter  a  minute  in  the  following 
terms :— '  The  pnnner  consents  to  close  the  record  on  the  summons  and 
defences,  mder  a  denial  of  the  statements  in  the  defences,  in  so  far  as 
they  are  inconsistent  with  the  pursuer's  statements.'  The  defenders 
moved  the  Lord  Ordinary  (Jerviswoode)  to  appoint  the  condescendence 
and  defences  to  be  revised ;  but  bis  Lordship  refused  the  motion,  closed 
the  record^  and  appointed  parties  to  debate^    Against  thi»  interlocutor 
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the  defenders  reclaimed,  and  connsel  were  heard  to-daj.  It  was  con- 
tended for  the  reclaimers,  that  the  provision  of  the  statnte  13  and  14 
Yict.,  cap.  36,  sec.  3,  which  enacts,  *  that  where  the  pursuer  is  wilb'ng 
to  close  the  record  upon  the  suromons  and  defences  without  anj  revisal, 
a  consent  to  that  effect  may  be  endorsed  on  the  defences  and  signed  by 
counsel,'  had  not  been  complied  with,  in  respect  the  consent  to  close, 
endorsed  by  the  pnrsaer  on  the  defences,  was  qualified  by  a  partial  denial 
of  the  defenders*  statements,  and  was  not  a  pnre  consent  as  contemplated 
by  the  statute,  and  that  therefore  it  was  incompetent  for  the  Lord  Ordi- 
nary to  pronotfnce  the  interlocutor  reclaimed  against^ 

Their  Lordships  unanimously  held  that  the  construction  of  the  statute 
contended  for  by  the  reclaimers  was  ansonnd ;  that  H  was  competent  for 
the  Lord  Ordinary  to  refuse  the  defenders*  motion  for  revisal,  and  to 
close  the  record,  notwithstanding  thie  qnalificationa  in  the  minute  by  the 
pursuer  consenting  to  close ;  and  that  if  the  record  as  it  stood  had  been 
ambiguous,  the  Lord  Ordinary  might  have  ordered  a  revisal ;  but  in  the 
present  case  he  had  exercised  a  sound  discretion  in  not  doing  so.     Their 

Lordships  therefore  refused  the  reclaiming  note. 

« 

Adv,f  Yeats  v^  The  Eincabdijibshibe  TuBNPist  Road  Trwstees. — 

j€cn.  9. 

Boa^^Tumpike  Act 

This  was  Bits  advocation  from  the  Sheriff  Court  of  Kincardineshire,  at 
the  instance  of  Mr  Yeats,  proprietor  of  the  estate  of  Kineorth,  in  that 
county.  In  1859  Yeats  presented  a  petition  to  the  Sheriff,  the  object  of 
which  was  to  have  the  Turnpike  Road  Trustees  kiterdicted  from  continu- 
ing to  take  road  materials  from  certain  collections  of  quarry  *  chips '  on 
Stoneyhill  belonging  to  him.  Subsequently  he  advocated  the  case  to  the 
Court  of  Session  under  the  40th  section  of  the  Judicature  Act.  The  case 
turned  upon  the  construction  of  the  80th  section  of  the  General  Turnpike 
Act,  which  provides,  that  <  it  shall  be  lawful  for  such  trustees,  and  other 
persons  authorized  by  therar  as  aforesaid,  to  search  for,  dig,  and  carry 
away  any  such  materials  m  or  out  of  the  enclosed  land  of  any  person 
where  the  same  may  be  found,  and  to  land  or  carry  the  same  through  or 
over  the  ground  of  any  person  (such  materials  sot  being  required  for  the 
private  use  of  the  owner  or  occupier  of  such  land,  and  such  land  or 
ground  not  being  an  orcterd,  garden,  lawn,  policy,  nursery  for  trees, 
planted  walk,  or  avenue  to  any  house,  nor  enclosed  ground  planted  as  an 
ornament  or  shelter  to  a  &ouse,  unless  where  materials  have  been  pre- 
viously in  use,  to  be  takea  by  the  said  trustees),  making  or  tendering 
such  satisfaction  for  stones  to  be  used  for  buildings,  and  for  the  surface 
damage  done  to  the  lands  fttm  whence  such  materials  shall  be  dug  and 
carried  away,'  etc. 

The  Lord  Ordinary  (Mackenzie)  held  tbiit  the  advocator  had  failed  to 
prove  that  the  chips  proposed  to  be  taken  by  the  Road  Trustees  were 
required  by  the  advocator  for  his  private  use,  and  he  therefore  refused 
the  interdict.  To  this  interlociflor  the  Coart  adhered.  On  the  mode  of 
constrning  the  statute,  the  Lord  President  observed,  that,  on  the  one 
hand,  where  the  powers  of  the  Road  Trustees  are  fairly  exercised,  they 
sre  not  to  be  interfered  with,  and  the  provision  of  the  statute  in  favour 
of  the  proprietor  are  also  to  h€  reasonably  interpreted*    In  particukr. 
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such  an  interpretation  mast  be  applied  to  the  provision  that  the  materials 
^  are  required  for  the  private  nse  of  the  owner  or  occupier  of  the  said 
lands.'  It  will  not  do  in  all  cireomstances  for  the  proprietor  to  saj  '  the 
materials  are  required  for  private  use.'  He  might  have  a  gravel  pit» 
which  he  might  contend  would  serve  him  for  gravelling  his  roads  for  a 
thoosand  years  and  no  more,  and  therefore  he  might  say  that  the  whole 
gravel  was  required  for  his  own  use,  and  therefore  that  the  Road  Trus- 
tees should  have  none  of  it.  That  would  not  be  a  reasonable  interpreta- 
tion of  the  statute. 

Lindsay  v.  Sir  William  Johnston. — Jem*  10. 

BeparcUion — Fraud — lame. 

This  is  an  action  at  the  instance  of  James  Lindsay,  merchant,  Physic 
Gardens,  Edinburgh,  against  Sir  William  Johnston  of  Kirkhill,  Knight, 
and  others,  all  formerly  directors  of  the  Edinburgh  and  Qlasgow  Bank, 
and  the  representatives  of  the  late  John  Thomson,  manager  of  the  said 
bank,  and  Charles  James  Kerr,  sometime  secretary,  and  thereafter  joint 
manager  of  the  said  bank.  The  summons  concludes  for  payment  of  the 
amoont  or  price  paid  by  the  pursuer  for  certain  shares  of  the  Edinburgh 
and  Glasgow  Bank,  purchased  by  him  in  the  years  1857  and  1858.  The 
ground  of  action  set  forth  is,  generally,  that  the  pursuer  was  induced  to 
parchase  the  stock  of  the  Edinburgh  and  Glasgow  Bank  (of  the  price  of 
which  he  seeks  repayment)  through  the  false  and  fraudulent  representa« 
tion  as  to  the  affairs  of  the  bank  made  and  promulgated  by  Sir  William 
Johnston  and  the  other  directors,  and  by  the  manager  and  secretary. 

The  Court  unanimously  approved  of  the  issues  in  the  form  proposed 
by  the  pursuer, — ^viz.,  Whether  the  pursuer  had  purchased  the  bank 
stock  at  the  price  stated,  and  whether  he  had  been  induced  to  do  so  by 
false  representations  as  to  the  affairs  of  the  bank,  fraudulently  made  and 
promulgated  by  the  several  defenders.  These  issues  are  in  the  same  terms ' 
as  those  recently  adjusted  in  a  similar  case  at  the  instance  of  John  CuUen, 
W.S.,  against  t^e  same  defenders.  The  defenders  wished  the  dates  of  the 
alleged  false  and  fraudulent  representations  to  be  put  in  issue ;  but  the 
Court  held,  that  though  this  would  have  been  quite  competent,  it  was  not 
necessary. 

Duff  v.  Mitchell. — Jarif  13. 

.  Church — PreBentaiianp 

This  is  an  action  of  reduction  and  declarator  at  the  instance  of  the  Hcv. 
Henry  Duff,  minister  pf  the  second  charge  of  the  church  and  parish  of 
South  Leith,  and  other  two  members  of  the  Presbytery  of  Edinburgh, 
against  the  Rev.  James  Mitchell,  minister  of  the  parish  of  Peterhead,  pre- 
sentee to  the  first  charge  of  the  church  and  parish  of  South  Leith,  and 
also  against  the  Presbytery  of  Edinburgh,  and  the  Officers  of  State  for  her 
Majesty's  interest.  The  pursi^^ers  ask  decree  of  reduction  of  the  presenta^- 
tion  granted  by  the  Grown  to  the  defender,  the  Bev.  Mr  Mitchell,  to  be 
first  minister  of  the  parish  of  South  Leith ;  and  they  further  ask  decree  of 
declarator  that  the  Crown,  before  issuing  the  presentation  to  the  said 
charge,  had  lost  the  right  of  presenting  thereto  jpro  hoc  vibe,  and  that  the 
same  had  acsresced  to  the  Presbytery  of  Edinburgh  ianquamjure  devoluto. 

The  Lor^.  Ordinary  (Jerviswoode),  before  whom  the  case  depended  in 
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the  Outer  Honse,  found  that,  while  the  resolation  of  the  Presbytenr  of 
Edinburgh,  of  25th  June  1862,  wherein  the  Presbytery  sustained  the 
presentation  in  favour  of  Mr  Mitchell,  stood  unchallenged  and  unrecalled, 
the  pursuers,  as  members  or  alleged  members  of  that  body,  and  as  form- 
ing a  minority  thereof,  had  no  title  to  insist  in  any  of  the  conclusions  of 
the  action,  which  his  Lordship  therefore  dismissed.  The  pursuers  re- 
claimed, and  the  case  was  adjourned  till  Thursday,  in  order  that  a  new 
action,  which  has  been  brought  by  the  pursuers — for  the  reduction  of  the 
judgment  of  the  Presbytery  sustaining  the  Crown's  presentation  to  Mr 
Mitchell — may  be  conjoined  with  the  present  process,  and  so  be  both  dis- 
posed of  together. 

Beatitb  v.  Patkrson. — J(m^  15. 

Evidence — Admissibility  of  Excerpts — New  TriaL 

This  is  an  action  of  reduction  at  the  instance  of  Peter  Beattie,  Inspector 
of  Poor  of  the  Barony  Parish  of  Glasgow,  as  representing  the  Parochial 
Board  of  that  parish,  against  Andrew  Paterson,  manufacturer  in  Glasgow, 
John  Fultou,  portioner,  Garnethill,  Glasgow,  and  Angus  Hugh  Mackay, 
residing  at  Newhall  Terrace,  Glasgow,  the  parties  to  a  minute  of  agree- 
ment, dated  19th  December  1854,  having  reference  to  the  office  of  Gover- 
nor of  the  Barony  Parish  Poorhouse  and  Lunatic  Asylum,  and  which  the 
pursuer  seeks  to  have  reduced.  In  July  last  the  following  issue  was  tried 
before  Lord  Ormidale  and  a  jury, — viz.,  ^  Whether  the  defenders,  Pater- 
son and  Fulton,  wrongfully,  and  without  authority,  entered  inta  the 
agreement  with  the  defender  Mackay,  which  is  sought  to  be  reduced.' 
At  the  trial  the  counsel  for  the  pursuer  proposed  to  put  in,  as  evidence,  a 
document  bearing  to  be  excerpt  from  minutes  of  the  House  Committee  of 
the  Parochial  Board,  and  which  had  been  procured  under  a  commission 
and  diligence.  The  counsel  for  the  defenders  objected  that  the  principal 
minute-book  from  which  the  excerpt  was  said  to  be  taken  was  not  pro- 
duced or  ofiTered  to  be  exhibited  in  order  to  authenticate  the  exceipt*  and 
that  no  other  evidence  was  tendered  to  support  it,  and  the  judge  refused 
to  admit  the  document.  After  the  charge  to  the  jury,  the  pursuer's 
counsel  requested  the  judge  to  direct  them,  that  unless  they  were  satisfied 
that  the  three  members  of  the  Board  who  signed  the  deed  under  reduction 
were  a  quorum  of  a  meeting  duly  called  of  the  House  Committee,  and 
signed  the  agreement  as  a  quorum  of  such  a  meeting,  they  had  no  autho- 
rity to  sign  the  agreement  so  as  to  bind  the  Board ;  but  the  judge  refbsed 
to  give  this  direction.  The  jury  found  for  the  defenders.  The  case 
now  comes  before  the  Court  on  a  bill  of  exceptions  for  the  pursuer  against 
the  ruling  of  the  judge  at  the  trial,  on  the  two  points  stated,  and  on  a 
motion  by  the  pursuer  for  a  rule  on  the  defenders  to  show  cause  why  a 
new  trial  should  not  be  granted  in  respect  of  the  verdict  being  contrary 
to  evidence. 

Their  Lordships,  without  calling  on  the  defender's  counsel,  unanimously 
disallowed  the  bill  of  exceptions,  holding  that  the  presiding  judge  at  the 
trial  waff  right  in  refusing  to  admit  the  excerpt  minute  without  further 
authentication,  or  to  direct  the  jury  in  the  terms  desired  by  the  pursuer ; 
and  their  Lordships  ^further  refused  the  motion  for  a  rule,  the  pursuer 
having  failed  to  make  out  that  the  verdict  was  contrary  to  evidence. 
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Sote^  Cathebike  Duncan,  fob  Admission  to  Poor's  Boll.*— Jon.  16. 

Process — Poof^s  RoU. 

The  applicant  in  this  case  raised  an  action  in  the  Sheriff  Conrt  of  Lanark- 
shire in  December  1859.  The  Sheriff-substitute  decided  in  her  favour ;  but 
on  appeal,  the  Sheriff  (AHson)  decided  against  her.  She  then  presented  a 
note  of  advocation  to  the  Court  of  Session  on  juratory  caution,  and  on  a 
remit  to  the  reporters  she  was  found  to  have  a  probahtlis  causa  litigandi. 
Being  unable  to  provide  funds  for  carrying  on  the  advocation,  she  to-day 
applied  for  admission  to  the  poor*s  roll.  It  was  stated  that  she  was  a 
vidow,  sixty-one  years  of  age,  with  no  children.  She  keeps  a  lodging- 
house  in  Glasgow,  the  furniture  of  which  is  the  property  of  the  Widows' 
Loan  Society.  Her  present  weekly  earnings  are  10s.  6d.  At  one  time 
it  was  said  they  amounted  to  178.  a- week.  It  was  held  that  a  person  in 
such  circumstances  was  not  entitled  to  the  benefit  of  the  roll. 

The  Lord  President  observed,  that  the  applicant  had  had  the  benefit  of 
having  her  case  tried  in  the  Court  below,  which  was  the  appropriate 
Court  for  actions  of  such  a  small  amount.  If  the  applicant  were  to  be 
admitted,  all  the  agricultural  labourers  in  the  country  would  be  entitled, 
on  bringing  an  advocation  to  this  Court,  to  litigate  on  both  sides,  with 
the  benefit  of  the  poor's  roll. 

Gbaham  v.  The  Liquidators  of  the  Western  Bank. — Jan.  10. 

Reduction — Fraud, 

This  is  an  action  at  the  instance  of  Colonel  William  Graham  of  Moss- 
bow,  against  the  Western  Bank  of  Scotland  and  the  Liquidators  appointed 
in  1857  for  winding  up  the  affairs  of  the  bank.  The  summons  concludes 
for  reduction  of  the  transfers  of  certain  shares  of  the  Western  Bank,  pur- 
chased by  the  pursuer  in  1850 ;  for  repayment  of  the  price  of  said  shares, 
with  interest,  but  under  deduction  of  the  dividend  received ;  and  alterna- 
tively for  L.10,000  of  damages.  The  pursuer  alleges  that  though,  in  the 
transfers  sought  to  be  reduced,  third  parties  are  ostensibly  the  transferers 
of  the  shares,  these,  in  point  of  fact,  belonged  to  the  Western  Bank,  and 
were  so  entered  in  its  books.  The  pursuer  proposes  to  put  in  issue, 
Whether  he  was  induced  to  purchase  the  stock  through  misrepresenta- 
tions by  the  Bank,  and  whether  the  defenders  are  indebted  to  him  in  the 
price  thereof,  with  interest  1  The  case  was  debated  before  the  First  Divi- 
sion in  November  last,  on  the  question  whether  the  pursuer  was  entitled 
to  an  issue  at  all,  and  if  so,  in  what  terms ;  and  it  was  put  out  for  advis- 
ing to-day. 

On  the  case  being  put  out  for  advising,  it  was  suggested  by  the  Court 
that  the  pursuer  was  at  least  entitled  to  an  issue  of  damages ;  but  he 
having  declined  to  restrict  the  conclusions,  cases  were  ordered  as  to  the 
relevancy  of  the  rescissory  conclusions. 

RuTHERGLEN  V,  Betfh. — Jan.  17. 

Contract — Affent  and  CUerU — AccountcmU 

In  this  action  the  pursuer,  who  is  an  accountant  in  Glasgow,  concludes 
for  the  sum  of  L.18d,  as  the  balance  due  by  the  defender  upon  an  acconnt- 
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current  for  professional  charges  and  cash  adTances.    The  defender  pleads, 
inter  alia,  that  he  never  employed  the  pnrsoer,  that  the  pursuer  acted 
gratuitously  and  as  a  friend,  and  that  not  being  a  licenced  or  certificated 
practitioner,  he  was  not  entitled  to  charge  for  law  business.     The  de- 
fender offered  to  repay  the  pursuer  any  disbursements  made  on  his  account, 
80  far  as  not  already  repaid,  and  tendered  L.51.    After  some  procedure 
in  Court,  the  case  having  come  to  the  Inner  House  to  adjust  issues,  the 
Judges  of  the  First  Division,  on  the  29th  November  1860,  of  consent  re- 
mitted the  whole  cause  to  the  decision  of  Mr  Hunter,  the  auditor,  as 
judicial  referee.    Mr  Hunter,  on  the  18th  November  1862,  issued  his 
report,  in  which  he  finds,  inter  alia,  '  that  the  pursuer,  who  designs  him- 
self as  an  accountant  in  Glasgow,  and  who  admits  that  he  has  not  been 
bred  as  a  law  agent  or  .conveyancer,  and  is  not  a  member  of  any  recog- 
nised body  of  legal  practitioners,  is  not  entitled,  in  the  absence  of  any 
special  contract  for  remuneration,  either  libelled  or  proved,  between  him 
and  the  defender,  to  make  charges  for  remuneration  of  work  alleged  to 
have  been  performed  by  him  of  the  nature  of  law-agency  business :  Finds 
that  none  of  the  business  charged  for  in  the  accounts  libelled,  forming 
Nos.  6,  7,  8,  and  10  (excepting  a  small  portion  of  the  work  specified  in 
No.  8,  for  arranging  a  purchase  of  a  claim  from  the  Western  Bank,  for 
which  L.2,  2s.  would  form  a  sufficient  remuneration),  includes  any  busi- 
ness falling  under  the  proper  profession  of  an  accountant,  and  that  no 
person,  other  than  a  law  agent  or  practitioner  before  a  law  court,  is  en- 
titled to  undertake  and  perform  the  species  of  work  therein  charged  for, 
and  to  claim  remuneration  for  the  same,  without  a  special  contract  having 
been  entered  into  to  that  eflfect : — Separadm,  Finds  that  the  pursuer  has 
failed  to  prove  that  any  such  special  contract  was  entered  into  in  the  pre- 
sent instance,  and  has  also  failed  to  establish  the  averments  made  by  him 
on  record  as  to  any  such  practice  existing  on  the  part  of  accountants  as 
would  warrant  a  member  of  that  profession  to  undertake  or  perform  for 
remuneration  the  law-agency  work  embraced  in  the  accounts  in  question, 
in  the  absence  of  such  special  contract :  Finds,  therefore,  that  to  the 
extent  of  the  charges  in  these  four  accounts,  amounting  together  (after 
deducting  L.2,  2s.,  as  aforesaid)  to  L.48,  6s.  sterling,  the  defender  must 
be  assoilzied  from  the  conclusions  of  the  action :  Finds,  with  reference  to 
the  account  libelled  No.  11,  that  the  charges  therein  contained,  in  so  far 
as  they  relate  to  examination  of  the  defender's  title-deeds,  and  steps  taken 
in  regard  to  the  completion  of  the  same,  are  not  such  as  fall  within  the  pro- 
fessional business  of  an  accountant,  and  ought  not  to  have  been  undertaken 
by  the  pursuer ;  and  that  the  remaining  business  therein  detailed,  which 
consisted  chiefly  of  unsuccessful  attempts  to  obtain  loans  for  the  defender, 
although  it  might  reasonably  and  competently  enough  be  performed  by  the 
pursuer,  so  far  as  it  went,  is  not  such  as  should  be  charged  for  in  the  manner 
or  to  the  extent  there  stated :  Finds  that  an  allowance  of  L.5,  58.  (apart 
from  outlays)  would  be  a  sufficient  remuneration  for  all  that  the  pursuer 
legitimately  did,  in  reference  to  these  matters ;  and  to  that  extent  the 
defender  is  in  the  circumstances,  as  disclosed  in  the  proof,  liable  to  him  in 
remuneration  under  said  account  No.  11 :  Finds  that  the  account  libelled 
No.  9,  and  the  foresaid  portion  of  the  account  No.  8,  and  also  a  small 
portion  of  the  account  No.  12,  relate  to  business  which  the  pursuer  might 
legitimately  and  properly  undertake  and  perform  in  his  professional  capa- 
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dij  of  accountant ;  and  as  the  defender  is  proved  to  have  availed  himself 
of  ids  services  in  the  performance  of  them,  the  pDrsner  is  entitled  to  the 
benefit  of  the  legal  presamption  in  favonr  of  professional  persons,  that 
thej  are  to  be  remunerated.'  Applying  the  special  findings  in  this  re- 
poit)  the  referee  holds  the  pnrsner  entitled  to  decree  for  L.dO,  with 
interest,  and  the  defender  entitled  to  L.2G1  of  expenses.  The  pursuer 
lodged  objections  to  this  report,  on  the  ground,  inter  alioy  that  the  refer- 
ence by  the  Inner  House  of  the  whole  cause  was  incompetent,  the  case 
being  there  merely  for  adjustment  of  issues,  and  that  the  findings  of  the 
referee  were  unsound  in  law,  and  wentl)eyond  the  pleas  in  defence  stated 
(m  record. 

The  Court  repelled  the  objections,  and  interponed  authority  to  the 
report* 

CuLLEN  V,  Sib  Wm.  Johnston. — Jan.  22. 

Evidence — Commission  and  Diligence. 

This  case  was  before  the  Court  to-day  for  the  disposal  of  certain  objec- 
tions taken  during  the  examination  of  Charles  James  Kerr,  one  of  the 
defenders,  and  sometime  secretary  of  the  Edinburgh  and  Glasgow  Bank 
—as  a  haver.  Kerr  having  deponed  that  he  had  destroyed  a  certain  state 
of  bad  and  doubtful  debts  which  were  due  to  the  Bank,  as  at  27th  De- 
cember 1856,  was  interrogated  by  the  pursuer  as  follows : — '  Did  you 
destroy  the  state  referred  to  under  instructions  from  any  one  t  *  '  When 
and  where  did  you  destroy  this  state  ?'  and,  *  Do  you  know  who  prepared 
the  destroyed  state?'  Kerr  had  deponed,  before  the  last  question  was 
put,  that  he  had  never  seen  any  draft  of  the  state,  and  did  not  know  or 
suspect  where  any  such  might  be.  These  questions  were  objected  to  by 
the  defenders,  on  the  ground  that  they  were  incompetent,  as  addressed  to 
a  haver;  and  the  commissioner  having  sustained  the  objection,  the  pur- 
suer appealed. 

Their  Lordships  to-day,  after  hearing  counsel  in  support  of  the  appeals 
and  of  the  objections,  unanimously  held  that  the  pursuer  was  entitled  to 
pnt  separately  to  the  defender  Kerr — as  a  haver — the  questions  when, 
where,  and  why  he  had  destroyed  the  state  in  question,  but  that  he  was 
not  entitled  to  ask  by  whose  instructions  he  had  destroyed  the  state,  or 
who  had  prepared  it.  The  distinction  pointed  out  between  the  questions 
allowed  and  those  disallowed  was — that  the  former  were  pertinent  to  the 
purpose  of  the  examination  of  a  haver,  viz.,  the  recovery  of  documents  in 
his  possession,  or  the  obtaining  of  information  which  may  lead  to  the  re- 
coTery  of  documents  which  have  ever  been  in  his  possession,  while  the 
latter  referred  to  matters  more  appropriate  for  proof  before  the  jury. 

Febrie  v.  Buchanan. — Jan,  23. 

Writ — Notarial  Execution — Attesting  Witness. 

This  18  an  action  of  reduction  at  the  instance  of  Peter  Ferrie,  of  Blair* 
tufflnocb,  against  John  Buchanan,  merchant  in  Glasgow,  Adam  Faterson, 
writer  in  Glasgow,  and  Alexander  Balderstone,  accountant  in  Glasgow. 
The  summons  concludes  for  reduction  of  a  writing  bearing  to  be  a  trust- 
dispodtioD  and  settlement  granted  in  1856  by  the  late  George  Ferrie,  of 
Blairtnmnocb,  in  favour  of  the  defenders  and  certain  other  persons,  therein 
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named  as  tnisteeB.  The  deed  ander  fedaction  was  execated  by  two 
notaries,  the  granter  being  nnable  from  illness  to  subscribe  his  name ; 
and  it  is  contended  bj  the  pnrener,  who  is  the  brother  and  heir-at-law  of 
the  granter,  that  the  deed  is  nnll  in  respect  of  Mr  Paterson,  one  of  the 
co-notaries,  being  also  one  of  the  tmstees  in  whose  faTonr  the  deed  is 
granted.  The  Lord  Ordinary  (Kinloch)  held  thht  this  fiict  did  not  render 
the  trnst-disposition  nnll  or  invalid,  and  repelled  the  reasons  of  reduction* 
His  Lordship,  inter  alioj  stated  in  the  note  to  lus  interlocutor :  ^  If  the 
deed  had  been  granted  in  farour  of  Mr  Paterson  as  sole  trustee,  the  Lord 
Ordinary  would  have  considered* that  a  serious  question  arose;  for, 
although  not  personally  interested,  Mr  Paterson  was  in  that  view  the 
legal  grantee  of  the  deed ;  and  the  Lord  Ordinary  has  great  doubts 
whether  a  notary  can  hold  the  double  position  of  granter  (Ticariously)  and 
grantee  in  the  same  disposition ;  but  the  Lord  Ordinary  is  quite  clear 
that  in  the  present  case  the  objection  to  the  deed  is  untenable.  Mr 
Paterson  is  only  one  of  five  trustees.  The  grantee  in  the  deed  is  the  body 
of  trustees,  of  which  Mr  Paterson  is  only  one  member.  The  utmost 
effect  which  could  be  given  to  the  objection  would  be,  to  hold  the  nomina- 
tion of  Mr  Paterson  null ;  but  the  trust-disposition  would  not  be  thereby 
destroyed.'  The  pursuer  reclaimed  against  the  Lord  Ordinary's  inter- 
locutor, and  the  case  was  debated  some  time  ago,  after  which  written 
cases  were  ordered  arguing  the  question  raised. 

The  case  was  advised  to-day,  when  their  Lordships  unanimously  re- 
called the  Lord  Ordinary's  interlocutor,  and  found  that  the  trust-disposi- 
tion and  settlement  under  challenge  was  null  in  respect  of  Mr  Paterson, 
one  of  the  co^notaries,  being  named  therein  a  trustee. 
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Dayidsok  r.  LoBD  Fife. — Jan.  9. 

Ptocess — ProrogatUnu 

This  case  came  up,  on  a  motion  for  the  renewal  of  a  commission.  The 
commission  had  been  granted  in  May  1860,  and  a  renewal  in  June  1862, 
and  no  proof  bad  yet  been  led.  The  Court  refused  the  motion,  in  respect 
that  the  case  had  been  hung  up  for  so  long  a  thne,  and  that  a  proroga- 
tion had  been  already  applied  for  and  granted,  without  any  steps  being 
taken  thereon,  or  any  sufficient  reason  given  for  the  delay. 

Reddib  v.  Williamson. — Jan.  9. 
Cautionary  Obligation — Interest 

On  the  Idth  November  1828,  David  Reddie  obtamed  a  credit  on  ac- 
count-current to  the  extent  of  L.400  from  the  British  Linen  Company 
Bank,  the  pursuer  being  one  of  his  securities.  The  bond  is  in  the  usoal 
form,  binding  the  parties  for  Hhe  aforesaid  sum  of  L.400,  or  sudi  part 
or  parts  thereof  as  the  said  David  Reddie  may  draw  out,'  etc. ;  *  and 
that  at  any  time  the  same  may  be  demanded,  with  the  due  and  lawful 
interest  of  the  same,  from  the  time  of  advance  until  payment.'  Sums 
were  drawn  out  and  paid  in  in  the  usual  way.  On  the  17th  January 
1844,  there  stood  drawn  out  of  the  account  a  sum  of  L.410,  being  beyond 
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the  imoant  of  the  credit.  Operations  continued  to  be  made  on  both 
sides  of  the  account,  but  the  amount  at  David  Reddie's  debit  was  never 
afterwards  reduced  below  this  sum,  but  went  on  increasing.  At  the  close 
of  the  account,  on  30th  May  1848,  there  was  due  to  the  Bank,  inclnding 
interest,  a  sum  of  L.79  L,  2s.  9d.  In  the  accounting  between  the  pursuer 
and  defender,  the  question  arose,  whether,  under  this  bond,  the  pursuer, 
as  obligant,  was  liable  for  the  principal  sum  of  L.400,  with  interest  from 
the  date  at  which  the  over-drafts  commenced.  The  accountant,  to  whom 
a  remit  was  made,  charged  the  pursuer  with  the  principal  sum  of  L.400, 
with  interest  from  17th  Jannarj  1844,  in  respect  the  Bank  were  out  of 
pocket  that  sum  from  and  after  that  date,  as  no  after  payments  ever 
reduced  the  advance  below  L.400,  and  were  therefore  entitled  to  interest 
thereon  from  that  date. 

The  Lord  Ordinary  (Kinloch),  in  a  judgment  which  embraced  several 
other  questions,  took  the  same  view  on  this  qnestion  as  the  accountant. 

The  Court  by  a  majority  recalled  this  portion  of  his  interlocutor. 

The  Lord  Justice-Clerk  observed  that  an  important  question  as  to 
the  liability  of  cautioners  in  cash  credit  bonds  was  involved  in  the  decision. 
The  bond  here  bore  that  a  stated  account  from  the  books  of  the  company 
should  be  sufficient  to  constitute  and  ascertain  a  balance  and  charge.  It 
was  therefore  matter  of  agreement  that  an  account-current  should  be 
kept  in  the  bank  books,  on  which  the  drafts  were  to  be  made.  Where 
this  was  done,  the  interest  when  accumulated  became  principal.  It  was 
contended  that  this  balance  consisted  only  partly  of  principal,  the  greater 
portion  being  interest,  and  that  the  defender  was  liable  for  all  interest, 
eren  although  accumulated  in  addition  to  the  principal  sum  of  L.400. 
That  principle  of  accounting  could  not  be  sustained.  If  the  Bank,  in  their 
account,  accumulated  the  interest  with  the  principal,  they  dealt  with  it 
JQst  as  if  a  cheque  had  been  drawn  on  the  account  for  payment  of  the 
interest. 

App,^  James  Watt  in  Brown's  Sequestration. — Jan.  10. 

Expemes — Vindkation  of  Character. 

This  is  an  appeal  from  a  decision  of  Sheriff  Glassford  Bell,  on  a 
qnestion  of  expenses.  James  Watt,  the  appellant,  claimed  in  Brown's 
sequestration  a  sum  of  L.47  due  on  a  bill  drawn  by  Neil  on  and  accepted 
bj  Brown,  and  endorsed  by  Neil  to  the  claimant.  The  trustee  rejected 
the  claim  on  the  ground  that  there  was  no  value  given  by  the  drawer 
Neil  for  the  bill  founded  on,  and  that  the  claimant  was  a  nephew  of  Neil's, 
aud  therefore  conjunct  and  confident  with  him,  and  that  the  claimant  gave 
no  value  to  Neil  for  the  bill,  and  was  perfectly  cognisant  that  it  was 
a  fraudulent  transaction  he  wag  entering  into.  On  an-  appeal  from 
this  deliverance,  the  Sheriff-substitute  found  that  the  respondent  bad 
failed  to  prore  his  averments  that  the  appellant  was  the  nephew,  or  con- 
junct with  Neil,  the  drawer  and  indorser,  or  knew  that  the  bill  was  an 
accommodation  bill  by  the  indorser  to  the  bankrupt,  or  that  no  value 
was  given  by  the  appellant  to  Neil  for  the  indorsation.  The  Bberiff- 
Bubstitate  found,  on  the  contrary,  that  evidence  had  been  adduced  tend- 
ing to  show  that  Neil  was  in  the  appellant's  debt  at  the  time,  and  sup- 
porting the  presumption  in  favour  of  the  indorsee  being  a  bond  fide 
onerous  holder,  but  this  to  the  extent  only  of  L.40,  seeing  that  the  ap-> 
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pellant  had  himself  admitted  that  he  has  no  personal  interest  in  the  bill 
beyond  that  amount,  but  was,  on  the  contrary,  to  have  handed,  when  the 
bill  was  paid,  the  surplus  of  L.6,  17s.  to  Neil,  who  has  no  claim  under 
said  bill.  He  further  found  the  appellant  entitled  to  rank  for  L.40.  The 
Court  sustained  the  appeal,  on  the  ground  that  no  evidence  had  been 
adduced  to  show  that  the  appellant  had  been  mixed  up  with  transac- 
tions of  a  doubtful  character,  and  that  although  appellant  was  found 
by  the  Sheriff-substitute  to  have  been  subjected  to  an  unfounded  charge 
of  fraud,  he  was  not  found  entitled  to  the  expenses  of  rebutting  that 
charge. 

Bell  v.  Gow. — Jan,  15. 

Expenses — Petition  and  Complaint. 

This  was  a  petition  and  complaint  by  James  Bell,  S.S.C.,  against  the 
trustee  in  a  sequestration.  The  Court  had  dismissed  the  petition  and 
complaint  as  incompetent.  In  taxing  the  trustee's  expenses,  the  auditor 
allowed  him  the  expenses  which  he  had  incurred  in  attending  personally 
before  the  Lord  Ordinary  on  the  Bills.  Bell  objected  to  this,  on  the  ground 
that  he  was  only  bound  to  appear  by  his  agents  in  the  ordinary  way ; 
but  the  Court  disallowed  the  objections,  because  the  petition  and  com- 
plaint prayed  for  the  fine  or  censure  of  the  trustee,  and  he  was  therefore 
entitled  to  attend  in  person,  and  indeed  was  only  acting  prudently  in 
doing  so.  Lord  Benholme  remarked  that  no  rule  of  procedure  existed 
applicable  to  such  cases,  as  there  was  no  rule  for  the  regulation  of  in- 
competent procedure,  and  that  the  trustee  was  entitled  to  every  indul- 
gence in  such  a  case. 

Bttchakan  r.  CuLLEN. — Jan.  16. 
Process — Commission  and  Diligence — Evidence. 

In  this  action  of  count  and  reckoning  by  iAr  Buchanan,  for  fees 
alleged  to  have  been  charged  by  Mr  Cullen  against  his  clients  as  paid  to 
the  pursuer  as  counsel,  and  not  received  by  him,  the  pursuer  concludes 
for  reduction  of  a  settlement  and  discharge  executed  by  him  of  these 
claims,  on  the  ground  that  he  was  led  to  enter  into  the  settlement  by  the 
false  representations  of  Mr  Cullen.  A  proof  being  allowed,  the  pursuer, 
before  entering  on  proof  of  the  misrepresentations,  called  on  Mr  Cullen 
as  a  haver  to  produce  all  his  business  books  from  1837,  when  the  employ- 
ment commenced,  up  till  the  present  time,  in  order  that  excerpts  might  be 
taken  of  entries  relating  to  the  matters  in  dispute.  Cullen  objected  to 
do  so,  but  his  objection  was  repelled  by  the  Commissioner.  An  appeal 
was  taken  from  this  deliverance,  and  supported  principally  on  the  ground 
that  such  a  call  was  incompetent  at  this  stage  of  the  proof. 

The  Court  (Lord  Benholme  dissenting)  sustained  the  appeal. 

The  Lord  Justice-Clerk  observed  that,  while  in  many  cases  the  order 
of  proof  was  a  matter  of  entire  indifference  to  the  parties,  in  the  present 
case  the  defender  had  a  material  interest  in  the  order  in  which  the  proof 
should  be  taken.  Every  man  who  kept  business  books  was  interested  in 
preventing  an  unnecessary  exposure  of  their  contents.  A  law  agent  had 
a  particular  interest  to  do  so,  as  it  was  his  duty  to  protect  the  interests 
of  his  clients,  by  preventing  an  un9ece6sary  disclosure  of  their  transactions. 
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Here  their  production  was  not  necessary  if  representations  were  not  made 
indaciiig:  the  pursuer  to  enter  into  the  settlement.  The  call  was  therefore 
premature. 

Insfectob  op  Babont  Pakish  v.  Inspector  of  Sobn. — Jan  16. 

Poor — Proof  of  Marriage. 

In  the  present  action,  the  Baronj  Parish  seeks  to  obtain  repetition  of 
past  advances  to  a  female  pauper,  and  to  devolve  the  liabilitj  for  her 
fntare  support  on  the  parish  of  Sorn,  as  the  woman's  birth-parish.  The 
parish  of  Sorn  disclaim  liability,  on  the  ground  that  the  woman  is  married, 
and  that  her  husband  has  a  settlement  in  another  parish.  A  proof  being 
allowed  of  this  averment,  the  Lord  Ordinary  held  that  the  defender  had 
failed  to  instruct  the  marriage,  and  the  Court  adhered. 

DENmr  AND  Others  r.  Macnish. — Jan.  1 6. 
Parent  and  Child — Nohile  Offictum. 

The  object  of  the  present  petition  is  to  make  proper  provision  for  the,, 
residence,  maintenance,  and  education  of  two  pupil  children — one  a  bo/ 
of  nine  years  of  age,  and  the  other  a  boy  of  ten  years  of  age — and  for 
this  purpose  to  have  them  removed  from  the  house  and  custody  of  their 
mother,  with  whom  they  are  at  present  resident.  There  is  no  tutor 
nominate,  and  the  tutor~at-law  has  not  served ;  but  the  estate  of  the 
pupils  is  nnder  the  management  of  a  factor  loco  tutoris  appointed  by  this 
Court,  and  the  petition  is  presented  by  that  officer  in  conjunction  with 
the  nearest  relations  of  the  pupils  by  the  father's  side. 

The  father  of  the  pupils,  Mr  William  Denny,  was  married  to  the 
respondent,  then  Mary  Gumming,  in  the  year  1848,  and  died  in  the  year 
1854,  leaving  four  children  by  the  marriage — two  girls,  now  in  puberty, 
aod  the  two  pupils  for  whose  benefit  the  Court  are  asked  to  interpose. 

Mr  Denny  was  owner  of  considerable  property,  and  left  his  widow  and 
children  well  provided  for;  and  since  his  death  they  have  all  lived  in 
family  together ;  but  in  September  1858  the  widow,  "Mrs  Denny,  con- 
tracted a  second  marriage  with  the  other  respondent,  Mr  Neil  Macnish, 
vho  had  four  children  by  a  previous  marriage  surviving ;  and  since  then 
Mrs  Macnish  has  borne  one  child,  a  girl,  to  her  present  husband.  The 
pupils  are  now  living  in  family  with  Mr  and  Mrs  Macnish,  with  their  two 
sisters-german,  with  their  younger  sister-uterine,  and  with  the  four 
children  of  Mr  Macnish's  former  marriage. 

Oo  the  Jst  of  November,  Mrs  Macnish  suddenly  left  her  husband's 
house,  taking  her  children  with  her,  and  remained  in  a  state  of  separation 
from  her  husband  for  about  a  fortnight.  During  that  period  she 
instituted  certain  proceedings  against  her  husband.  In  particular,  she 
presented  a  petition  to  this  Court  praying  that  her  husband  might  be 
interdicted  from  attempting  to  deprive  her  of  the  custody  of  her  and  his 
infant  daughter,  and  she  produced  with  her  petition  a  copy  of  a  summons 
of  separation  and  aliment  which  she  had  raised,  concluding  for  a  separa- 
tion a  menaa  et  thoro.  In  these  judicial  proceedings  she  alleged  that  her 
husband  had  been  guilty  of  various  acts  of  cruelty  towards  her,  and  also 
that  he  had  contaminated  her  person  by  communicating  to  her  veneral 
disease. 
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On  the  15th  of  November,  Mrs  Macnish  as  saddenly,  and  without  any 
preyious  communication  with  her  law  agent,  withdrew  the  whole  of  these 
proceedings,  and  returned  to  her  husband's  house,  carrying  her  childreD 
with  her. 

In  her  answers  to  this  petition,  Mrs  Macnish  alleged  that  she  had  given 
no  authority  to  her  agent  to  institute  these  preyious  proceedings ;  that 
she  had  given  no  direct  authority  for  the  charges  of  cruelty  and  immo- 
rality against  her  husband ;  and  that  all  the  more  important  of  these 
allegations  were  inconsistent  with  fact. 

The  Lord  Justice-Clerk,  who  delivered  the  opinion  of  the  Court,  after 
narrating  the  facts,  stated  that  the  Court  had  come  to  the  conclusion 
that  the  whole  of  the  proceedings  were  taken  at  her  desire,  and  that  the 
charges  against  her  husband  were,  in  all  particulars,  made  under  her 
direct  instractions  and  authority ;  that  the  result  of  the  inquiry  which  the 
Court  ordered  was  to  show  that  Mrs  Macnish  deliberately  made  charges 
against  her  husband  of  the  most  offensive  and  disgraceful  description, 
which  she  now  admits  to  be  in  all  essential  particulars  unfounded  ;  that 
she  afterwards  falsely  denied  that  she  had  given  any  authority  to  her 
agent  for  stating  these  charges, — ^thereby  assailing  the  character  and 
conduct  of  a  respectable  practitioner  before  this  Court,  with  a  reckless 
disregard  of  consequences ;  and  that  she  has  now  repeated  on  oath  this 
false  denial  and  slanderous  accusation  of  her  former  law  agent ;  that  these 
facts  demonstrated  that  the  bouse  of  Mr  and  Mrs  Macnish  was  not  a 
fitting  or  safe  house  for  children ;  and  therefore  the  Court  had  no  hesita- 
tion in  making  an  order  for  the  removal  of  the  two  children  to  whom  the 
petition  applied. 

Mart  M*Cabe  or  Malcolm  v.  Linton. — Jan*  17. 

Suspension — Evidence, 

This  was  a  reclaiming  note  against  a  judgment  of  Lord  Barcaple,  re- 
fusing a  note  of  suspension  and  liberation,  presented  under  the  following 
circumstances : — A  sergeant  of  the  25th  Foot  was  found  wandering 
about  in  the  Grassmarket,  on  the  17th  July  last,  in  a  state  of  intoxica- 
tion, by  a  police  officer.  Upon  inquiry,  the  officer  learnt  from  him  that  he 
had  lost  his  watch,  and  that  he  had  got  drunk  in  the  course  of  the  night 
in  a  house  in  the  Lawnmarket.  The  officer,  with  the  view  of  discovering 
the  place,  took  him  to  the  house  of  the  reclaimer,  and  when  there  he  said 
he  thought  that  was  the  place.  He  was  then  conveyed  to  the  Police 
Office,  and  in  presence  of  three  detectives  repeated  his  statement,  that 
he  thought  the  place  he  got  spirits  was  M^Cabe's  house.  When  the 
case  was  tried,  however,  he  made  a  somewhat  different  statement.  He 
said,  as  narrated  in  the  record,  that  <  he  was  in  the  house,  but  that  he 
was  so  tipsy  that  he  could  not  identify  the  complatner  (M^Gabe)  or  ebj 
that  he  had  ever  seen  her.  He  also  denied  that  he  had  got  any  whisky 
in  the  house.;  and  explained,  when  pressed,  that  he  had  entirely  forgot 
whether  he  did  or  not.  He  positively  refused  to  swear  that  he  had  got 
it.'  The  other  witnesses  merely  deponed  to  Yds  previous  statement,  and 
upon  this  the  conviction  was  obtained,  and  a  sentence  of  imprisonment 
for  fonr  months  pronounced.  In  constructing  the  warrant  of  imprison- 
ment, the  words,  '  from  the  time  of  incarceration,'  were  used,  instead  of 
the  phrase  in  the  schedule  appended  to  the  Act,  *•  from  this  date.' 
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It  was  contended  for  the  reclaimer  that  this  was  a  conviction  not 
merely  on  insoffident  evidence,  bat  where  the  evidence  was,  in  fact,  nega- 
tive of  the  charge,  inasmuch  as  the  sergeant,  when  sober  and  npon  oath, 
declared  that  he  never  before  saw  the  reclaimer,  and  denied  that  he  had 
got  any  drink  in  her  honse.  It  was  farther  conclnded  that,  in  the  event 
of  his  evidence  being  rejected  as  involving  contradictions  which  destroyed 
his  credibility,  there  was  no  evidence  remaining  to  warrant  any  jadgment 
hot  absolvitor.  The  prosecator  having  proved  himself  to  be  mendacions, 
the  case  broke  down.  Upon  the  second  point  in  the  schedale  it  was 
argued  that  no  departure  whatever  from  statutory  form  was  legitimate, 
more  especially  where  the  liberty  of  the  subject  was  involved,  and  that 
upon  this  alone  the  note  should  be  passed,  and  liberation  granted. 

Their  Lordships  unanimously  repelled  both  objections. 

The  Lord  Justice-Glerk  said  he  had  no  hesitation  in  repeating  his 
dkhm  in  the  case  of  Cullen  and  Flynn  against  the  same  respondent,  that, 
if  a  case  of  gross  oppression  were  relevantly  averred,  it  was  competent 
to  the  Court  to  order  an  investigation  into  the  circumstances,  with  a  view 
to  the  dispensation  of  substantial  justice ;  but  the  narrative  must  come 
up  to  that.  A  general  averment  was  of  no  use.  Upon  the  second  branch 
he  was  equally  clear.  He  thought  the  magistrate  was  quite  entitled  so 
to  alter  the  form  in  the  schedule  as  to  ensure  effect  being  given  to  the 
provisions  of  the  Act. 

Maclean  ob  Morrison  v.  Maclean's  Trustees. — Jan.  23. 

New  Tried. 

This  case  related  to  the  succession  of  the  property  of  the  late  Lieu- 
teDant-Ck>lonel  Alexander  M'Lean,  dd  West  India  Regiment,  recently  re- 
siding at  Millport,  Isle  of  Cumbrae.  His  next  of  kin  sought  to  set  aside 
the  Colonel's  settlements  on  the  grounds  of  his  insanity.  When  the  case 
was  first  sent  to  a  jury  a  verdict  was  returned  for  the  pursuer,  but  that 
verdict  was  set  aside  by  the  Court  as  being  against  evidence.  A  nev 
trial  having  taken  place,  a  verdict  was  returned  for  the  defenders.  The 
Court  unanimously  refused  a  motion  for  a  new  trial. 
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Susp.^  Rev.  P.  McLaughlin. — Jan.  17. 

In  the  coarse  of  the  trial  of  one  Terence  M^Ghee  on  a  charge  of  theft,- 
the  complainer  was  examined  as  a  witness  for  the  prosecution,  and  being 
asked  to  whom  he  delivered  a  certain  letter  to  be  posted,  he  declined  to 
answer  the  question ;  and  at  an  adjourned  diet,  having  been  asked  whether 
he  delivered  the  letter  to  the  accused,  he  refused  to  answer.  He  was 
then  informed  that  he  was  bound  to  answer,  and  the  consequences  of 
refusal  were  explained  to  him ;  but  he  persisted  in  refusing  to  answer, 
whereupon  ble  was  held  to  be  guilty  of  contempt  of  Court,  and  was  com- 
mitted to  prison,  and  to  be  detained  there  for  thirty  days.  The  main 
defence  is  contained  in  the  suspender's  fifth  plea,  which  is  as  follows : — 
^  The  information  possessed  by  the  complainer  in  regard  to  the  subject 
of  inquiry  before  the  Justice  having  been  obtained  by  him  as  a  confession 
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from  a  penitent  to  a  clergyman,  and  having  been  received  on  the  footing 
that  it  should  not  be  disclosed  by  the  complainer,  he  was  not  bound  to 
answer  the  question  put  to  him.'    The  suspender  also  pleaded  that  he 
was  released  from  his  obligation  to  tell  the  whole  truth,  in  consequence 
of  the  Court  having  omitted  that  part  of  the  oath  at  his  request.     The 
judgment  of  the  Court  was  delivered  by  the  Lord  Justice-General,  affirm- 
ing the  conviction,  but  directing  that  no  further  execution  of  the  sentence 
should  take  place.     His  Lordship  observed: — ^Assuming,  though  not 
asserting,  that  the  law  may  regard  as  confidential,  and  therefore  not  to 
be  disclosed,  a  confession  made  by  a  criminal  to  his  spiritual  pastor  to 
ease  his  conscience,  and  obtain  consolation  and  advice,  and  even  that  it 
protects  from  disclosure  the  whole  of  what  I  may  call  the  spiritual  inter- 
communing  between  them, — no  one  has  ever  said  that  it  goes  further, 
and  extends  not  to  anything  said  by  the  penitent  to  the  priest,  or  by  the 
priest  to  the  penitent,  in  the  course  of  that  spiritual  intercommuning,  but 
extends  to  every  act  afterwards  done  by  either  of  them,  if  it  can  be  re- 
garded as  a  consequence  of  the  confession  made.    In  such  acts,  the  priest 
is  not  engaged  in  the  exercise  of  his  spiritual  functions ;  the  penitent  is 
not  engaged  in  confessing  to  his  spiritual  adviser.    For  instance,  in  the 
present  case  it  was  not  in  the  exercise  of  any  spiritual  functions  that  the 
complainer  wrote  the  letter,  or  that  he  gave  it  to  A,  B,  or  C  to  be  posted. 
These  were  rather  the  functions  of  an  agent.    I  have  no  doubt  that  in 
taking  it  on  himself  the  complainer  was  actuated  by  the  best  motives — 
kindness  to  the  penitent,  justice  to  the  party  who  had  been  injured,  and 
duty  to  the  community.     The  advice  which  he  gave  and  the  trouble  he 
took  to  put  it  in  train  of  action  are  deserving  of  all  commendation;  but 
the  fact  to  which  the  question  referred  was  altogether  ultra  of  the  peni- 
tential confession  and  the  spiritual  advice  and  consolation,  which  can  in 
no  view  of  it  go  beyond  what  the  penitent  said,  to  the  priest,  and  what 
the  priest  said  to  the  penitent.    It  may  be  that  acts  were  done  by  the 
priest  or  by  the  penitent  himself,  within  the  knowledge  of  the  priest,  after 
confession,  and  consequent  on  it^  of  a  nature  calculated  to  connect  the 
penitent  with  the  crime ;  but  I  know  of  no  authority  or  principle  for 
holding  that  they  are  protected  as  confidential.' 


REGISTRATION  APPEAL  COURT. 

This  Court  met  to-day  to  give  judgment  in  the  appeal  cases — ^Lords 
Mackenzie  and  Ormidale  on  the  Bench. 

CouKTT  OF  Linlithgow. — Jan,  2L 

There  were  three  appeals,  upon  difTerent  grounds,  from  decisions  of  the 
Sheriff  of  Linlithgowshire.  1st,  The  appeal  Millar  v.  TTt&on,  on  which 
the  right  of  fourteen  other  persons,  besides  the  respondent  Wilson,  to  be 
continued  in  the  Register  of  Voters  depends ;  2d,  the  appeal  Miliar  v. 
Finkttfy  on  which  the  right  of  other  three  persons,  besides  the  respondent 
Finlay,  to  be  continued  depends ;  and  8d,  the  appeal  Millar  v.  Fisher j 
on  which  the  right  of  four  other  persons,  besides  the  respondent  Fisher, 
to  be  continued  in  the  Register  depends.  In  all  of  these  cases  the 
Court  were  of  opinion  that  the  appeal  cases  had  been  so  irregnlarlj 
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prepftred,  that  jadgment  conld  not  be  giyen  upon  them.  Lord  Ormidale 
obserred: — Ist,  I  think  it  clear  that  it  is  only  the  Sheriff's  decision 
in  point  of  law  which  can  be  appealed  against  and  reversed  in  this 
Coart ;  and,  so  far,  there  was  no  dispute  between  the  parties,  or  contrary 
raggestion  made  from  the  bar.  It  by  no  means  follows,  howeyer,  that 
the  facts  of  the  case  are  to  be  disregarded,  for  a  consideration  of  them 
may  be  indispensable  to  a  just  and  correct  appreciation  of  the  law. 
Accordingly,  the  statute  provides — and  this  is  the  second  thing  which 
I  think  appears  to  be  equally  clear  from  the  enactments  as  that  already 
noticed — that  the  Sheriff  must  ^ state  the  facts  of  the  case;'  that  is 
to  say,  that  he  must  set  out  all  the  facts  of  any  materiality  which 
he  holds  to  have  been  established  before  him.  But  to  send  to  this 
Coort  the  rough  notes  which  he  may  have  taken  of  the  evidence  and 
procedure  in  the  Registration  Court,  is  not,  in  my  apprehension,  ^  to  state 
the  facts  of  the  case,'  or  to  prepare  a  special  case  in  terms  of  the  statute, 
lu  addition  to  questions  of  law  and  the  facts  of  the  case,  the  statute  re- 
qnlres,  2d,  that  the  decision  of  the  Sheriff  should  be  stated,  for  it  is  this 
the  Court  of  Appeal  has  to  dispose  of,  by  either  reversal  or  an  affirmance. 
In  place,  however,  of  the  special  cases  now  in  question  being  prepared 
and  presented  to  this  Court  in  accordance  with  the  statutory  require* 
meots,  they  are  essentially  disconform  to  these  requirements.  In  place  of 
stating  the  facts  of  the  case,  they  merely  set  out  the  pleas  of  the  parties, 
the  opinions  of  the  Sheriff  thereon,  and  the  evidence  which  was  adduced 
as  shortly  noted  by  him  at  the  time. 

CouNTT  OF  Elgik. — Jcm.  21. 

There  were  three  appeals  from  the  county  of  Elgin.  Cases  of  TuUoch 
and  M'Watt. — ^These  two  cases  relate  to  the  right  of  a  Free  Church 
niinister  to  be  continued  in  the  list  of  the  Register  of  Voters  in  respect  of 
his  occupancy  of  the  manse  and  offices  pertaining  to  their  church.  The 
right  was  objected  to  on  the  ground  of  want  of  title,  and  in  support  of 
this  plea  the  objector  cited  the  parties  to  produce  their  titles.  The  only 
writ,  however,  which  they  produced  was  a  disposition,  not  in  favour  of 
themselves,  but  in  favour  of  certMu  trustees ;  and  it  refers  to  various 
conditions,  provisions,  and  declarations  in  another  trust-disposition  which 
was  not  produced.  Lord  Ormidale,  after  stating  the  circumstances,  ob- 
served : — The  Sheriff  says  it  was  admitted  that  the  appellants  were  mini- 
sters respectively  of  the  Free  Churches  to  which  their  manses  and  offices 
pertamed ;  but  he  adds  that  the  only  deed  produced  by  them  declares 
twelve  clauses  of  another  deed,  which  is  not  produced,  although  demanded 
by  the  objector,  to  form  part  of  the  deed  produced ;  and  that  the  deed 
produced  further  expressly  bears  that  the  trustees,  over  whom  the  voters 
have  no  control,  have  power  to  sell,  grant,  or  convey  the  subjects  in  one 
lot,  and  that  it  also  irritates  and  resolves  the  right  of  the  trustees  upon 
their  doing  certain  things  which  the  voters  also  have  no  power  to  prevent 
their  doing.  In  this  state  of  the  matter  the  Sheriff  decided,  and  I  think 
rightly,  that  aa  the  only  writ  produced  by  the  parties  (voters)  was  in 
itself  insufficient  to  show  that  they  had  the  requisite  qualification,  they 
fell  to  be  expunged  from  the  regi^r.  The  result  is  that  the  judgment 
of  the  Sheriff  in  each  of  these  two  appe^  yr^  fall  to  be  affirmed ;  but  i 
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may,  at  the  eatne  time,  remark  that  it  might  have  been  as  well  for  the 
Sheriff  to  have  also  decided  the  other  objections  which  have  been  referred 
to,  so  as  to  meet  the  contingency  of  this  Court  differing  from  him  on  the 
question  which  he  did  decide.  Appeal  of  John  Bnssell. — ^Lord  Ormidale : 
— The  special  case  in  this  appeal,  although  perhaps  not  so  strictly  in 
form  as  the  two  preceding  ones,  may,  I  think,  be  taken  as  sufficient  to 
enable  the  Court  to  dispose  of  it  on  its  merits.  The  appellant  Russell 
claimed  as  tenant  and  occupant  of  a  certain  farm ;  but,  although  it  would 
appear  that  he  held  under  a  written  lease,  it  was  not  produced.  The 
Sheriff  rejected  the  claim,  and  I  think  rightly,  on  the  ground  that  the 
claimant  has  not  proved  by  competent  evidence  that  he  was,  and  had  been 
for  the  requisite  period,  tenant  of  the  subjects.  The  decision  of  the 
Sheriff  will  therefore  be  affirmed  in  the  case. 
Lord  Mackenzie  concurred  in  the  opinion  of  Lord  Ormidale. 

County  of  Selkirk. — Jan.  21. 

The  circumstances  under  which  these  appeals  were  taken,  are  stated  in 
the  following  opinion  of  Lord  Ormidale : — These  appeals  are  numerous, 
and  may  be  divided  into  three  classes — Ist,  Those  which  I  think  may  be 
entertained  as  in  competent  shape  under  the  statute ;  2d,  Two  appeals 
which,  although  in  my  opinion  objectionable,  as  not  being  in  accordance 
with  the  statute,  are  so  on  grounds  peculiar  to  themselves ;  and  8d,  Those 
which  I  think  are  clearly  and  palpably  incompetent.  Ist  Class — The 
cases  of  this  class  are  those  of  George  Irvine,  Alexander  Pringle  MitchoJ], 
James  Ray,  and  James  Rutherford.  (1.)  George  Irvine. — This  party 
claimed  to  be  admitted  to  the  register  as  a  proprietor  of  subjects  of  the 
requisite  value,  in  respect  of  his  being  a  member  of  a  Friendly  Society 
constituted  for  the  purpose  of  making  advances  to  its  members  for  the 
purpose  of  building ;  but  it  appears,  and  is  stated,  that  although  the 
Society  held  the  property  claimed  on  since  1856,  under  an  obligation  to 
convey  it  to  the  claimant  on  his  paying  to  them  by  instalments  a  certain 
sum  as  its  price  or  value,  this  sum  was  not  de  facto  paid  up  by  the  claimant, 
or  any  conveyance  granted  to  him  till  the  24th  September  last,  being  a 
few  days  before  his  claim  came  to  be  considered  and  disposed  of  by  the 
Sheriff.  Till  then  he  had  no  written  title  of  any  sort  as  owner  of  the 
subjects.  In  the  state  of  the  facts,  I  think  the  Sheriff's  decision,  to  the 
effect  that  the  claimant  had  not  instructed  that  he  had  been  the  owner  of 
the  subjects  claimed  on  for  six  months  previous  to  the  last  day  of  July 
1862,  as  required  by  section  7  of  the  Reform  Act,  is  right.  The  decision 
of  the  Sheriff  in  this  case  will  therefore  fall  to  be  affirmed.  (2.)  Alexander 
Pringle  Mitchell. — This  case  being  stated  to  be  similarly  circumstanced 
as  the  last,  with  the  exception  of  what  appears  to  me  to  be  the  immaterial 
fact  that  the  claimant  had  paid  L.40  at  the  date  of  the  disposition  to  the 
Society  (not  to  him),  will  fall  to  be  dealt  with  in  the  same  way — viz.,  by 
an  affirmance  of  the  Sheriff's  decision.  (3.)  James  Rae. — ^This  case 
being  also  stated  to  be  the  same  as  Irvine's,  with  the  unfavourable  dif- 
ference that  he  had  not  at  the  date  of  the  Sheriff's  judgment  paid  any 
sum  whatever  towards  the  price  or  value  of  the  subjects  claimed  on,  will 
also  be  dealt  with  in  the  same  way — viz.,  by  an  affirmance  of  the  Sheriff's 
decision.  (4.)  Case  of  James  Rutherford. — in  this  case  the  appellant 
claimed  to  be  enrolled  as  '  proprietor  of  a  dwelling-house  and  garden/ 
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Iq  sapport  of  his  title,  the  only  writ  he  produced  or  founded  on  was  a 
disposition  dated  on  24th  September  last,  a  few  days  before  the  Sheriff 
disposed  of  his  claim  by  rejecting  it ;  but  it  was  pleaded  that  the  dis- 
position bears  that  the  claimant's  term  of  entry  was  at  Whitsunday  1853. 
The  Sheriff,  however,  held,  I  think  rightly,  that  this  was  not  enough  to 
satisfy  the  requirements  of  section  7  of  the  Reform  Act,  as  the  claimant 
coald  not  be  held  to  have  been  in  law  the  owner  (whatever  may  hare  been 
his  possession)  of  the  subjects,  so  long  as  he  was  not  in  a  situation  to  be 
able  to  found  on  writing  of  some  sort  as  his  title.  The  decision  of  the 
Sheriff  in  this  case  will  therefore  fall  to  be  affirmed.  2d  Class — ^In  this 
class  are  the  cases  of  Adam  Black  and  William  Nichol.  These  contain 
a  statement  of  some  facts,  but  so  mixed  up  with  the  setting  out  of  the 
Argument  or  pleading  of  the  parties,  and  the  opinion  or  pleading  of  the 
Sheriff,  and,  above  all,  with  notes  of  evidence,  that  I  find  it  impossible  to 
anderstand  upon  what  the  Sheriff  actually  proceeded,  or  upon  what  this 
Ck>art  could  now  with  safety  proceed.  It  rather  appears  to  me  that  the 
Sheriff's  judgment  is  rested  partly  on  what  is  stated  ascertained  facts,  and 
partly  on  his  notes  of  evidence ;  but  as  this  Court,  for  the  reasons  ez- 
piaiDed  in  disposing  of  the  Linlithgowshire  appeals,  is  not  entitled  to  re- 
Tlew  evidence  for  the  purpose  of  ascertaining  facts,  I  feel  myself  compelled 
to  come  to  the  conclusion  that  these  two  appeals,  forming  Class  2d,  must 
be  dismissed  as  not  containing  a  special  case  in  terms  of  the  statute ;  and 
in  regard  to  the  questions  of  law  which  are  said  to  have  been  decided 
by  the  Sheriff  in  these  two  cases,  I  am  of  course  precluded  from  giving 
any  opinion.  Sd  Class — In  this  class,  the  cases  in  which,  as  presented  to 
this  Court,  appear  to  me  to  be  plainly  and  indisputably  disconform  to  the 
Etatntory  requirements,  are  the  appeals  of  George  Melville,  Sir  John 
Forrest,  Robert  Scott,  William  R.  Park,  and  Robert  Paton.  In  these 
cases,  besides  other  defects,  we  have  no  stateioent  of  the  facts  at  all,  there 
beiog  nothing  but  a  short  note  of  the  argument  or  pleadings  of  the  parties, 
and  the  opinion  thereon  of  the  Sheriff.  For  the  reasons  stated  by  me  in 
disposing  of  the  appeals  from  Linlithgowshire,  I  think  the  Court  has  no 
alternative  but  also  to  dismiss  these  appeals  from  Selkirkshire,  in  respect 
that  no  special  case  has  been  prepared  and  presented  in  terms  of  the 
statote.  In  regard  to  the  questions  of  law  which  are  said  to  have  been 
decided  by  the  Sheriff  in  the  cases  which  I  propose  should  now  be  dis- 
missed, I  neither  offer  nor  can  offer  any  opinion. 
Lord  Mackenzie  concorred  in  the  opinion  given  by  Lord  Ormidale. 


CugliBJi  €utB. 


Legacy  Dott. — ^Testator  gave  the  residue  of  his  personal  estate  to  trustees 
upon  tnut  to  set  apart  L.  10,000  consols,  and  pay  the  dividends  to  his  sister  for 
lite,  and  after  her  decease  to  retain  so  much  of  tne  said  sum  of  L.  10,000  as  should 
be  sufficient  to  realize  the  clear  yearly  income  of  L.150 ;  and  he  directed  the 
traatees  to  pay  the  dividends  and  other  income  of  the  stock  so  directed  to  be  re- 
tained by  them  to  his  nephew.  It  was  held,  the  nephew  took  the  annuity  sub- 
ject to  legacy  duty.^^nJbf  y.  Braithwaite^  82  L.  J.,  Ch.  86.) 
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Sale. — To  an  action  for  goods  bargained  and  sold,  for  gooda  sold  and  de^ 
livered,  and  upon  accounts  stated,  defendant  pleaded,  that  the  claim  of  plaint^ 
was  in  respect  of  L.721,  178.  6d.,  the  price  of  500  bags  of  rice,  agreed  to  be 
sold  by  plaintiff  to  defendant,  to  be  equal  to  sample  ;  that  a  difference  arose  as 
to  whether  or  not  the  rice  was  equal  to  the  sample,  and  that  in  consideration 
that  defendant  would  at  once  pay  L.681,  178.  6d.,  being  the  whole  of  the  price, 
and  the  whole  of  the  claim  of  plaintiff,  except  L.40,  which  defendant  claimed 
as  a  deduction  in  consequence  of  the  alleeed  inferiority  of  the  rice,  plaintiff 
agreed  that  the  said  sum  of  L.40  should  be  aeposited  in  the  hands  of  B.  and  Co., 
to  be  held  by  them  in  trust  for  plaintiff  and  defendant,  until  the  said  difference 
was  adjusted  between  the  parties.  That  defendant  performed  his  agreement^ 
and  paid  to  plaintiff  the  said  sum  of  L.681, 17s.  6d.,  and  deposited  the  said  sum 
of  L.40  in  tne  hands  of  B.  and  Co.,  awaiting  the  adjustment  of  the  difference, 
which  was  still  pending.  That  defendant  had  always  been  ready  and  willing 
to  do  and  concur  in  all  acts  and  matters  necessary  to  bring  the  said  differences 
to  an  adjustment  according  to  the  said  agreement.  This  was  held  a  good  plea, 
as  amounting  to  a  special  plea  of  payment.  Wightman,  J. :  There  may  be  some 
technical  difficulty  in  holding  that  this  is  a  good  plea ;  but  it  seems  to  me  that 
as  far  as  the  origmal  cause  of  action  is  concerned,  it  amounts,  by  necessazy  im- 
plication, to  a  ^ea  of  payment.  The  defendant  has  paid  the  whole  amount  of 
money  which  was  due  to  the  plaintiff  himself,  and  partly  to  the  trustees.  I  do 
not  speak  without  some  doubt ;  but  although  there  may  be  a  different  cause  of 
action,  in  case  of  any  difficulty  in  getting  the  money,  I  think  that  tiie  plea 
amounts  to  a  special  plea  of  payment. — (Page  t.  Meek^  82  L.  J.,  Q.  B.  4.) 

Patent. — A  patent  having  been  granted  for  an  invention  for  the  pnriffcation 
of  gas  by  means  of  precipitated  or  hydrated  oxides  of  iron,  the  specification 
stating  the  mode  of  obtaining  such  oxides,  the  use  of  a  natural  substance  con- 
taining precipitated  oxide  of  iron  was  held  not  to  be  an  infringement  of  the 
patent ;  but  upon  this  substance  being  revivified  in  the  manner  described  in  ^e 
specification,  an  injunction  to  restrain  the  use  of  the  substance  so  revivified  was 
granted.— (ift/Zs  v.  the  Liverpool  United  Gaslight  Co.,  32  L.  J.,  Ch.  28.) 

Larceny. — ^It  was  the  dutgr  of  a  postman,  on  returning  from  his  round,  to 
bring  back  to  the  post-office  any  letters  which  he  had  foiled  to  ddiver.  A 
letter  with  coin  in  it  having,  on  one  occasion,  been  given  to  him  with  other  let- 
ters to  deliver,  he  detained  the  money  letter  with  the  intention  of  stealing  it 
On  his  return  from  his  round,  he  brought  back  to  the  office  the  pouch  contain- 
ing some  letters  which  he  had  been  unable  to  deliver,  but  said  nothing  about 
the  money  letter.  Shortly  afterwards,  it  having  been  ascertained  that  the 
money  letter  had  not  been  delivered,  inquiry  was  made  of  the  postman,  and  he 
produced  it  unopened  from  his  trousers  pocket.  It  was  held,  uie  postman  was 
guilty  of  stealing  the  letter. — {R,  v.  Poynton,  32  L.  J.,  M.  C.  29.) 

LArcekt. — ^A  boy  having  found  a  cheque  that  had  been  lost,  the  prisoner  by 
some  pretence  got  it  from  him  and  retained  it,  in  hopes  of  getting  a  reward ; 
but  the  owner  not  offering  a  sufficiently  large  reward,  he  rdused  to  deliver  it 
either  to  the  owner  or  the  boy ;  and  it  was  held  the  prisoner  was  not  guilty  of 
larceny. — {R.  v.  Gardner,  32  L.  J.,  M.  C.  36.) 

Lands  Clauses  Gonsolii>ation  Act. — ^A  railway  company  having  taken  land 
which  was  the  subject  of  a  suit,  and  paid  the  money  into  court,  the  parties  ob- 
tained an  order  for  re-investing  a  large  portion  of  the  money  in  land.  They 
then  applied  by  petiti(Mi  for  a  small  portion  of  the  remaining  fund  to  be*  in- 
vested, and  they  served  all  the  parties  to  the  suit.  The  Court  consideriDg  this 
purchase  to  be  for  tlie  benefit  of  the  parties,  and  neither  capricious  nor  unne- 
cessary, it  was  held,  the  railway  company  must  pay  the  costs. — (Brandon  v. 
Brandon,  32  L.  J.,  Ch.  20.) 

Legacy  Dxnr. — ^Testator,  who  died  in  1811,  by  his  will,  gave  all  bis  freehold 
and  copyhold  hmds  to  his  three  meoes,  as  tenants  in  common  in  fee  simple,  sub- 
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ject  to  certain  provisos  in  case  of  marriage,  with  tbe  further  proyiso  that  his 
Depbew  shoold  have  the  option  of  becoming  the  purchaser  of  the  whole  in  fee 
simple  at  the  rate  or  price  of  L.10,000  L.3  per  cent,  consols ;  and  that  upon  his 
said  nephew  investing  the  sum  of  L.  10,000  consols  in  the  names  of  himself  and 
other  U^stees  to  be  appointed  by  his  said  nieces,  that  then  and  from  thenceforth 
the  use  in  the  said  will  before  limited  to  his  said  nieces  in  the  said  lands  should 
absolutely  cease  and  determine,  and  the  said  lands  should  forthwith  be  and 
eoore  to  the  only  absolute  use  of  his  nephew ;  and  that  then  and  from  thence- 
forth his  said  nieces  should,  on  request  of  his  said  nephew,  convey  the  said 
kiida  to  the  nae  of  his  said  nephew.  And  the  testator  further  declared  that  his 
Raid  nephew  and  such  other  persons  should  thenceforth  stand  possessed  of  the 
said  L.10,000  L.3  per  cent,  consols  in  trust  for  his  said  three  nieces,  and  that 
after  the  marriage  of  all  of  them,  or  the  death  of  the  survivor  of  them,  the  said 
trustees  should  transfer  the  said  principal  L.  10,000  to  his  said  nieces  and  their 
respective  executors,  administrators  and  assigns,  in  three  equal  shares.  Tbe 
nephew,  in  the  year  1812,  having  exercised  the  option  given  him  by  the  testa- 
tor's will,  entered  into  the  possession  of  the  estates,  and  forthwith  thereupon 
transferred  the  sum  of  L.  10,000  consols  into  the  names  of  himself  and  two 
others  as  trustees  for  the  testator^s  said  nieces.  The  said  nephew  survived  both 
hii  co-trustees,  and  died,  leaving  the  defendant,  his  only  son  and  heir-at-law 
aod  executor  under  his  will,  him  surviving,  who  proved  his  father^s  will,  and 
thereby  became  sole  trustee  of  the  said  L.  10,000  consols  upon  the  trusts  de- 
clared by  the  testator's  will.  It  was  held,  that  a  duty  at  the  rate  of  L.2,  10s. 
per  cent  upon  the  said  sum  of  L.10,000  consols  became  payable  upon  the  trans- 
fer thereof  into  the  names  of  the  trustees  as  directed  by  the  said  will,  and  that 
tbe  defendant  was  liable  for  that  duty. — {The  Attorney-General  v.  Wyndham^ 
32  L  J.,  Ex.  1.) 

Payment  out  of  Court. — ^Where  a  petition  is  presented  for  payment  of 
money  out  of  Court  merely,  and  similar  successive  applications  will  have  to  be 
made,  leave  will  be  granted  to  make  such  future  applications  to  the  Judge  in 
chambers.— (  TTmtoor^A  v.  Winkworih,  32  L.  J.,  Ch.  40.) 

Ship  ahd  Shifpinq. — ^Bags  of  meal,  1670  in  number,  all  marked  S.S.C.M., 
some  weighing  12  stones,  some  8  stones,  were  shipped  on  board  defendant's 
&hip,  and  stowed  indiscriminately.  Defendant,  the  master,  signed  two  bills  of 
lading  in  respect  of  two  different  portions  of  this  cargo,  one  of  which  described 
the  property  intended  to  pass  under  it  thus :  ^  467  bags  meal,  gross  35  tons  9 
cwt.,  under  the  subjoined  marks,  S.S.C.M.'  It  also  added,  *  Contents  unknown, 
and  not  responsible  for  weight,'  etc.  It  was  held  by  the  Exchequer  Chamber, 
affirming  the  judgment  below,  that  under  this  bill  of  lading  defendant  was 
boond  to  deliver  467  of  the  12-stone  bags,  as  the  description  of  the  weight  given 
in  the  bill  of  lading  could  only  be  satisfied  by  aU  the  bags  delivered  being  of  the 
larger  8i2e.  Wightman,  J. :  It  may  be  that  the  weight  of  those  bags  would  not 
be  exactly  that  mentioned  in  the  bill  of  lading,  and  that  the  provision  in  the 
metDorandnm  would  protect  the  captain  from  being  responsible,  if  the  bags  were 
not  fnU  weight ;  but  the  mention  of  the  weight  in  the  Contract  is  important,  for 
the  porpoee  of  indicating  to  which  bags  the  contract  applied. — {Bradiey  v. 
Dunipace  (Ex.  Ch.),  32  L.  J.,  Ex.  22.) 

Baskruptct. — By  section  184  of  the  Bankrupt  I^w  Consolidation  Act,  1849, 
no  creditor  having  security  for  his  debt  shall  receive  npon  such  security  more 
than  a  rateable  part  of  snch  debt,  except  in  respect  of  any  lien  upon  any  part 
of  the  property  of  such  bankrupt,  before  the  date  of  the  fiat  or  the  filing  of  a 
petition  for  adjndication  of  buakruptcy.  The  defendant,  in  an  action  upon  a 
hill  of  exchange,  obtained  an  order  for  a  commission  to  examine  witnesses 
sbroad.  It  was  made  a  condition  that  he  should  pay  L.100  into  court,  which 
he  did,  and  subsequently  a  petition  for  adjudication  of  bankruptcy  was  -filed 
igainst  him.  The  plaintiff  went  on  with  the  action,  and  recovered  a  verdict  for 
more  than  L.100.    It  was  heki,  that  plaintiff  was  entitled  to  have  the  L.100 
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paid  tiot  to  liiiD,  for  tlutt  he  mu  not  a  creditor  hanDg  wenritj  for  hit  debt 
within  the  184tii  aection,  and  bj  BUckbam,  J.,  and  HeUor,  J.,  that  he  had  a 
lien  upon  the  L.lOO  within  the  meaning  of  the  section. — (ifurrav  r.  Arnold, 
32L.J.,  Q.  B.  n.) 

Bill  of  Excbakoe.— Where  an  indoner  of  a  bill  of  exchange,  who  baa  had 
no  notice  of  dishonour,  on  being  toid  that  the  holders  are  about  to  take  proceed- 
ings against  him  on  the  hill,  sajs  he  will  pay  it  if  the;  will  give  him  time, — 
that  is  evidence  from  which  a  jury  may  infer  that  he  has  waived  the  right  tn 
notice.  Blackbiirn,  J. :  Where  a  promise  to  pay  is  made  by  an  indoraer  of  a 
bill,  with  full  knowledge  of  the  facts, — being,  I  mean,  aware  that  he  haa  had  no 
notice  of  dishonour, — that  is  equivalent  to  saying  he  will  not  take  advantage  of 
the  want  of  notice ;  in  other  worJa,  is  a  waiver  ;  and  this  I  take  to  be  the 
estahlishedlaw,  subject  to  the  qualification  given  in  the  teit-books, — (^Woodt  v. 
Bean,  32  L.  J.,  Q.  B.  1.) 

Renunciation  op  Executor. — An  eiecntor  cannot  renonnce  after  he  has 
taken  probate.  Au  executor  under  the  will  of  a  teatator  domiciled  in  Portugal 
accepted  the  executorship  in  that  country,  and  also  obtained  probate  in  Eng- 
land. Becoming  afterwards,  through  age  and  infirmity,  incapable  of  acting,  a 
competent  Portuguese  tribunal  permitted  him  to  renounce  the  executorship,  and 
appointed  A.  to  act  as  executor  in  hie  stead.  Upon  application  for  a  grant  to 
A.  of  adminietration  dt  bonis  non,  with  the  will  annexed,  it  was  held,  the  reuun' 
oiation  of  the  executor,  though  sanclJoned  by  the  law  of  Portugal,  conld  not  be 
recognised  in  this  oountrr.  and  that  A.  thetefore  was  not  entitled  to  the  grant 
prayed.— (/ii  Iht  good*  o/Veiga,  32  L.  J,,  Pr,  and  M.  9.) 

Ship  and  Sbippino. — Pl^otifF  was  charterer  of  a  ship  under  a  charter-par^, 
by  which  the  ship  was  placed  at  the  disposal  of  plaintiff  for  a  certain  time  ;  the 
owners  to  appoint,  victnal,  and  pay  the  master  and  officers  of  the  ship;  the 
cargo  '  to  be  taken  on  board  and  discharged  by  the  charterers,  the  crew  of  the 
vessel  rendering  cnstomary  aBHistance,  so  far  as  they  may  be  under  the  orders  of 
the  master,  and  the  charterers  are  to  have  liberty  to  appoint  stevedores  and 
labourers  to  assist  in  the  loading,  stowage,  and  discharge  thereof,  but  such  steve- 
dorea  and  labourers  being  under  the  control  and  direction  of  the  master  ;  the 
charterers  are  not  in  any  case  to  be  reeponsible  to  the  owners  for  damage  or  im- 
proper stowage.'  And  by  another  clause,  'the  master  and  the  owners  of  the  ahip 
shall  devote  the  same  attention  to  the  cargo,  shall  use  the  same  endearoDrs  to 
promote  despatch,  and  shall  in  every  respect  be  and  remain  responsible  to  all 
whom  it  may  concern,  as  if  the  said  ship  was  loading  and  discharging  her  car- 
goes and  puforming  her  voyages  for  account  of  the  said  owners  and  indepen' 
dently  of  this  charter-party.'  It  was  held,  that  nnder  this  charter-party  tbe 
owners  were  responsible  for  improperstowage.  Williams,  J. :  At  first  I  thought 
that  this  case  was  very  like  that  of  BlaitU  t.  Stembridgt,  and  was  governed 
by  it.  But  I  am  satisfied  now  that  that  case  ought  to  have  no  infiuence  at  all 
in  deciding  this.  In  that  case  it  was  stipulated  that  the  stevedore  should  be 
Hppointed  bv  i  .<  <~  tnerer,  but  that  he  should  be  paid  by  and  act  under  the 
utiurci'.- oil  .  ^.  li  \.M  there  held,  that, the  master  was  not  Uable  for  damage 
to  ihe  c.;i^ij  .iii-Lij;;  irom  the  negligence  of  the  stevedore,  notwithstanding  the 
clause  that  thu  ati;vi'.lore  was  to  be  'under  his  orders.'  But  between  that  case 
and  this  there  is  tliis  important  distinction,  that  here  a  clause  is  added,  that 
*  the  charterers  aro  not  in  any  case  to  be  responsible  for  improper  stowage.' — 
Saet  V.  /-Virrf,  32  L.  J.,  C.  p.  12.) 

FiREWocK.s. — A  person  who  mannfactnrea  and  keeps  fog-signals,  being  tin 
cases  iilled  with  ^uii];«wder,  and  fitted  with  nipples  and  percussion  caps,  upon 
within  the  distances  specified  by  23  &  24  Vict.,  c.  139,  a.  6,  and  for 
he  has  not  a  licence  under  section  11,  is  liable  to  the  penalty 
"'.  And,  by  Wightman,.  J.,  fog-signals  come  within  the 
tbe  Act  — (filiH  v.  Lilley,  32  L.  J.,  M.  C.  3.) 
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INSANITY  AS  A  DEFENCE  IN  CRIMINAL  PROSECUTIONS. 

The  recent  trial  of  Alexander  Milne  for  murder  has  attracted  a 
good  deal  of  attention,  both  on  the  part  of  the  public  and  of  the 
legal  and  medical  professions,  to  the  plea  of  insanity  as  stated  in 
defence  to  a  prosecution  for  crime.  We  propose  to  consider  the 
pka  shortly  from  all  these  points  of  view,  and  shall  endeavour,  in 
ihe  first  place,  to  show  how  the  law  of  Scotland  now  regards  it ;  and 
in  the  second  place,  to  make  some  suggestions  which  the  state  of  the 
law  appears  to  demand  for  the  public  protection. 

In  liie  first  place,  the  plea  of  insanity  may  be  stated  generally  to 
be,  that,  in  respect  of  the  pannel's  state  of  mind  at  the  time  of  the 
commission  of  the  act  complained  of,  he  was  not  responsible  for 
having  committed  it.  We  are  aware  that  this  carries  the  matter 
bat  a  very  small  way.  It  is,  however,  exceedingly  important  to 
start  from  a  point  in  regard  to  which  there  can  scarcely  be  any 
dispute. 

Let  us  now  consider,  1.  the  state  of  mind  which  will  ground  this 
plea ;  and,  2.  the  proper  time  and  manner  of  proving  it. 

I.  The  state  of  mind  which  will  ground  the  plea  of  insanity. — 
Oar  great  institutional  writer.  Baron  Hume,  does  not,  it  must  be 
confessed,  give  any  very  certain  sound  in  his  well-known  passage  as 
to  the  nature  of  this  plea.  ^  To  serve  the  purpose  of  a  defence  in 
law,'  he  says  (Hume  i.  37),  ^  the  disorder  must  therefore  amount  to 
an  absolute  alienation  of  reason, — '^  ut  continua  mentis  alienatione^ 
omni  intelleetu  careatf*  such  a  disease  as  deprives  the  patient  of  the 
true  aspect  and  position  of  things  about  him,  hinders  him  from 
distinguishing  friend  from  foe,  and  gives  him  up  to  the  impulse  of 
his  own  distempered  fancy.'     He  then  goes  on  to  consider  whether 
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a  sense  of  the  distinction  between  right  and  wrong  is  a  proper  test 
of  insanity ;  and  whether  the  insanity  need  be  constant^  and  if  not, 
what  the  presumptions  are  that  the  act  was  done  in  a  lucid  interval. 
These  questions  all  arise  from  his  having,  to  some  extent,  gone 
wrong  in  realizing  the  true  nature  of  insanity,  and  its  effects  on 
human  responsibility  for  crime.    The  consequences  of  this  error 
have  been  very  apparent  in  the  practice  of  the  Court  of  Justiciary 
from  Hume's  time  downwards.    Instead  of  directing  their  attention 
to  the  sole  question,  which  properly  fell  to  be  considered,  whether, 
at  the  time  of  the  alleged  crime,  the  pannel's  reason  was  so  affected 
by  disease  as  to  have  lost  its  power  of  controlling  his  will  and  his 
actions,  judges,  and  counsel,  and  medical  witnesses  have  embarked 
on  the  nearly  impossible,  and,  at  all  events,  most  fruitless  inquiries, 
whether  the  pannel  at  the  time  knew  right  from  wrong,  both  in  the 
general  and  in  regard  to  the  particular  act  complained  of;  whether, 
if  he  were  subject  to  delusions,  the  act  complained  of  was  done 
under  their  influence;  and  whether  he  knew  that  he  was  liable  to 
be  punished  for  what  he  was  doing.    Fortunately,  juries  did  not 
allow  themselves  to  be  hampered  by  the  consideration  of  such 
questions,  or  by  the  answers  to  them,  which  were  pressed  upon  them 
by  the  Court,  the  counsel,  or  the  medical  witnesses.    Scotch  juries 
have,  as  a  general  rule,  applied  their  minds  to  the  broad  inquiry, 
whether,  in  all  the  circumstances  of  the  pannePs  state  and  history  at 
the  date  of  the  alleged  crime,  there  was  to  be  found  sufficient  proof 
of  his  reason  being  so  impaired  by  disease  that  it  was  unable  to 
control  his  will,  that  is,  to  guide  his  actions.    If  they  were  satisfied 
that  there  was  such  proof,  they  acquitted  the  pannel,  whether  it  had 
or  had  not  been  proved  to  them  that  he  was  altogether  ignorant  of 
the  distinctions  between  right  and  wrong,  or .  of  the  legal  conse- 
quences of  his  acts,  or  that  there  was  any  connection  between  his 
hallucinations  and  the  alleged  crime. 

The  law  of  England,  as  enunciated  by  the  Judges  in  M^NaghtarC$ 
case,  19  June  1843,  10  CI.  and  F.  200,  went  fully  as  far  astray 
from  sound  principle  as  our  own  law  had  done  at  the  same  period. 
The  opinions  delivered  in  that  case  were  all  affected  by  this  fatal 
taint,  that  they  went  on  the  assumption  that  a  man  may  be  partially 
sane  and  partially  insane.  No  greater  mistake  can  be  made  in  con- 
sidering the  question  of  criminal  responsibility.  Of  course^  it  can 
only  occur  in  cases  of  what  are  termed  monomania^  where  the 
afflicted  person  is  the  subject  of  delusions.    It  can  have  no  place  in 
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cases  of  idiocy,  dementia^  or  general  mania.  But  even  in  mono* 
maniay  advancing  science  has  made  it  but  too  clear  that  when  the 
mind  is  subject  to  certain  delusions  which  are  known,  it  may  be, 
and  most  likely  is,  subject  to  many  others  which  are  concealed. 
There  is  truly  no  such  thing  as  partial  sanity  and  partial  insanity 
(Taylor's  Med.  Jur.  p.  892).  To  return,  however,  to  M'Naghton's 
case,  the  Judges  there  laid  down — (1)  that  a  person  acting  under 
the  influence  of  an  insane  delusion  will  be  punishable  according  to 
the  nature  of  the  crime  committed,  if  he  knew  at  the  time  ox  com- 
mitting such  crime  that  he  was  acting  contrary  to  the  law ;  (2)  that 
to  establish  a  defence  on  the  ground  of  insanity,  it  must  be  clearly 
proved  that,  at  the  time  of  committing  the  act,  the  party  accused 
was  labouring  under  such  a  defect  of  reason  from  disease  of  the 
mind  as  not  to  know  the  nature  and  quality  of  the  act  he  was 
doing ;  or,  if  he  did  know  it,  that  he  did  not  know  he  was  doing 
what  was  wrong;  and,  (3)  that  if  a  person  under  the  influence 
of  an  insane  delusion  as  to  existing  facts  commits  an  ofience,  he 
must  be  considered  in  the  same  light  as  to  responsibility  as  if  the 
facts,  with  respect  to  which  the  delusion  exists,  were  real.  If  these 
are  the  true  principles  of  the  law  of  England,  they  were  entirely 
disregarded  in  M^aghton's  case  itself,  and  they  have  been  almost 
uniformly  disregarded  by  English  juries  since.  The  opinions  de- 
livered by  the  Judges  are  quite  inconsistent,  not  only  with  the 
testimony  of  medical  men  conversant  with  the  insane,  but,  what  is 
more  important,  with  the  enlightened  common  sense  of  the  public. 
One  is  not  surprised,  therefore,  to  find  Dr  Taylor  remarking  (Med. 
Jur.  p.  901),  in  regard  to  this  case,  that  ^  the  test  of  responsibility 
assumed  by  it  is  of  a  purely  theoretical  kind,  and  cannot  be  carried 
into  practice.' 

In  the  well-known  case  of  Gribson^  23  Dec.  1844,  2  Brown 
338,  the  counsel  for  the  pannel  put  the  true  view  of  the  duty  of  a 
jury  in  very  clear  terms  when  he  observed : — ^  It  is  said  the  pannel 
might  be  insane  in  some  points,  and  yet  be  responsible  for  the  par- 
ticular act  of  which  he  was  accused.  The  jury,  however,  must 
hesitate  before  they  make  this  distinction.  It  is  a  delicate  task  to 
parcel  out  tlie  intelUcty — to  say  what  was  sound,  and  what  was  not 
lonnd.  The  safer  course  is  to  hold  that,  as  there  was  insanity,  there 
should  be  irresponsibility/  It  is  very  satisfactory  that  this  mode  of 
treating  cases,  which  has  long  been  followed  by  juries  and  recom- 
mended by  jurists,  has  at  last  been  authoritatively  sanctioned  from 
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the  Bench.    In  Milne's  case^  the  Lord  Justice*Clerk)  in  charging 

the  jury,  said: — . 

*•  The  doctrine  of  criminal  responsibility  is  an  exceedingly  simple  one.  If  « 
person  knows  what  he  10  doing, — that  is  to  say,  if  he  knows  the  act  that  he 
IB  committing,  if  he  knows  also  the  true  nature  and  quality  of  the  act,  and 
apprehends  and  appreciates  ita  consequences  and  e£fectB, — ^that  man  is  respon- 
Bime  for  what  he  does.  If  he  does  not  know  what  he  is  doing,  or  if,  although 
he  knowB  what  is  the  act  he  is  performing,  he  cannot  appreciate  or  understand 
its  nature  and  quality,  or  its  consequences  and  effects,  then  he  is  not  respon- 
sible, provided  that  he  is  in  that  condition  through  the  operation  of  mental 
disease.  Now,  the  counsel  for  the  prisoner  was  quite  right  when  he  said,  that 
if  you  are  once  satisfied  that  this  man  was  under  the  influence  of  insane  delu- 
sions at  the  time  the  act  was  committed,  you  have  no  occasion  to  inquire 
further  whether  he  knew  what  was  right  from  what  was  wrong,  whether  he 
knew  what  was  murder  in  the  eye  of  the  law,  or  what  was  a  punishable  act ; 
because,  if  he  was,  in  point  of  fact,  at  the  time  under  the  influence  of  insane 
delusions,  the  law  at  once  presumes  from  that,  that  he  cannot  appreciate  what 
he  is  doing.  But  you  must  be  quite  satisfied  that  the  person  is  m  a  condition 
of  mental  disorder  and  disease  before  you  can  proceed  to  acquit  him  on  the 
ground  of  insanity.' 

This  exposition  of  the  law  is  so  simple  and  so  comprehensive,  that 
it  requires  no  commentary  from  us.  It  is  of  course  to  be  remarked, 
that,  as  the  case  which  the  learned  Judge  was  trying  was  one  of 
alleged  monomania  or  insane  delusions,  his  observations  were  chiefly 
directed  to  enforcing  the  doctrine  he  laid  down  as  it  bore  upon  it. 
There  can  be  no  doubt,  however,  that  the  doctrine  will  apply  with 
equal,  if  not  superior,  force  to  cases  where  the  alleged  insanity  is 
more  general  in  its  character  and  extent.  The  duty  of  juries  will 
henceforth  be  simple  and  clear — to  try  the  issue  of  insanity  alone. 
They  will  be  relieved  from  making,  in  regard  to  insane  persons,  what 
is  often  a  quite  hopeless  inquiry  in  regard  to  the  sansj  viz.,  whether 
certain  acts  sprang  from  this  or  that  motive,  or  whether,  when  they 
were  done,  the  actor  knew  or  remembered  the  light  in  which  the 
law  regarded  them.  If  the  jury  are  satisfied  that  at  the  date  of  the 
alleged  crime  the  pannel  was  insane, — that  is,  that  his  reason  was  so 
impaired  or  destroyed  by  mental  disease  th&t  it  was  unable  to  con- 
trol his  volitions  and  actions  (see  Pagan's  Med.  Jur.  of  Insanity, 
211), — they  will,  without  any  further  inquiry  whatever,  return  a 
verdict  of  insanity,  which  will  free  him  from  criminal  responsibility. 
We  shall  afterwards  consider,  how  an  insane  accused  should  be 
dealt  with. 

The  concluding  sentence  ot  the  portion  of  the  Lord  Justice- 
Clerk's  charge  above  quoted  leads  us  to  observe,  that  what,  in 
popular  language,  is  termed  ^  iporal  insanity,'  is  no  defence  to  a 
prosecution  for  crime.     The  law  on  this  point  was  thus  stated,  in 
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langaage  of  great  beauty — ^slightly  tinctured,  however,  by  the  gene- 
ral notions  of  the  plea  of  insanity  then  prevalent-^by  the  present 
Lord  Advocate  in  the  case  of  6r.  L.  Smith,  Jan.  1855,  2  Irvine 
47 : — '  In  some  respects,  there  are  states  of  mind  common  to  hu- 
manity, in  which  there  is  to  a  certain  extent  an  aberration  of  the 
reason  without  amounting  to  the  condition  of  insanity.  The  merui 
Sana  w  eorpore  sano  may  be  subjected  to  all  the  chances  and  changes 
of  habit  and  disease, — ^to  racking  pains,  to  sleepless  nights,  that 
prevent  the  system  from  having  its  natural  refreshment,  that  leave 
the  nerves  unstrung,  and  the  mind  incapable  of  exercise.  There 
are  numberless  passions  that  disturb  the  conscience,  and  evil  pro* 
pensities  that  corrupt  the  heart.  The  anger  that  is  a  short  madness, 
the  love  that  blinds  men's  eyes,  the  jealousy  that  finds  "  confirma^ 
tion  strong  "  "  in  trifles  light  as  air,"  the  wine-cup  tliat  man  puts  to 
his  lips  *^  to  steal  away  his  brains,"  the  disease  of  the  mind  to  which 
phjsicians  cannot  minister,  the  rooted  sorrow  that  no  medicine  can 
core, — these^  and  a  hundred  things,  are  sufficient,  and  do  every  day 
disturb  and  overset  the  nicely  balanced  machinery  which  we  call 
reason.  But  to  say  that,  when  any  of  these  result  in  violence  or 
crime,  they  are  to  liberate  and  absolve  from  punishment,  ivould  be 
to  stop  the  wheels  of  justice,  and  put  an  end  to  the  whole  social 
sjstem.  Therefore,  so  far  as  these  ebullitions,  these  variations  from 
a  state  of  pure  reason,  are  concerned,  however  much  they  may 
dwell  on  the  mind  of  the  judge  in  apportioning  punishment,  tliey 
can  be  no  ground  for  a  jury  to  liberate  a  person  convicted  of  such  a 
crime.' 

2.  The  proper  stage  for  stating,  and  manner  of  proving,  the  plea 
of  insanity. 

The  plea  of  insanity  may  be  stated  either  in  bar  of  trial,  or  as  a 
defence  after  the  jury  have  been  impannelled.  When  stated  in  bar 
of  trial,  it  has  been  the  invariable  practice  since  the  case  of  David 
Hunter,  16  Feb.  1801  (Hume  ii.  144,  note),  that  the  Court  itself  in- 
quires into  the  mental  state  of  the  accused.  Their  Lordships  receive 
the  evidence  of  medical  and  other  witnesses,  but  do  not  take  the  assist- 
ance of  a  jury  in  deciding  upon  the  facts  deponed  to.  Hume  says  that 
the  reason  for  this  is,  that  the  jury  are  summoned  to  try  the  pannel 
upon  the  averments  contained  in  the  indictment,  and  not  to  try  any 
prejudicial  *  question.  But  this  difficulty  might  very  easily  be  re- 
moved by  an  alteration  on  the  terms  of  the  citations  of  the  jurors. 
And,  in  the  view  we  take  of  the  relative  capacity  of  two  or  three 
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eminent  lawyers,  and  of  fifteen  average  men  of  business,  to  decide 
on  the  question  of  the  sanity  or  insanity  of  an  accused  person,  it 
seems  to  us  exceedingly  desirable  that  the  difficulty  on  the  score  of 
the  terms  of  the  jurors'  citations  should  be  obviated,  and  a  jury 
impannelled  to  try  the  question  of  insanity.  Of  course,  the  only 
question  put  to  such  a  jury  would  be  in  regard  to  the  present  state 
of  the  pannel's  mind ;  and  it  would  be  quite  right  that,  in  accordance 
with  the  opinion  of  Lord  MoncreifF,  in  the  case  of  Adam  Slimany 
15  March  1844,  2  Brown  138,  the  presiding  Judge  should  direct 
the  jury  that  the  question  for  their  consideration  is,  whether  the 
pannel  ^  understands  the  meaning  of  pleading  ^^  guilty "  or  '^  not 
guilty," '  and  that  they  ought  to  demand  very  certain  evidence  on 
that  point.  If  the  jury  return  a  verdict  that  ^  the  pannel  is  at  present 
insane,'  he  should  be  re-confined  and  treated  as  still  under  a  crimi- 
nal charge,  but  should  be  brought  to  trial  immediately,  in  the  event 
of  his  intelligence  being  so  far  restored  as  to  make  him  capable  of 
*  understanding  the  nature  of  the  proceedings  againt  him'  (per  Lord 
Cockbum  in  SlimarCs  case). 

When  insanity  is  not  pleaded  in  bar,  but  is  merely  founded  on 
as  a  defence  on  the  merits  (if  we  may  borrow  an  expression  from 
the  language  of  civil  process),  a  jury  is  impannelled,  and  the  whole 
facts  of  the  case  are  investigated.  A  motion  is  now  usually  made 
and  assented  to,  that  the  medical  witnesses  on  both  sides,  who  are  to 
speak  to  the  prisoner's  state  of  mind,  should  be  present  in  Cotcrt, 
and  hear  the  general  evidence  (see  the  case  of  Alexander  Murray^ 
15  Nov.  1858,  3  Irvine  262,  and  the  recent  case  of  Milne).  But 
the  Court  have  intimated  that  a  special  motion  must  be  made  to 
that  effect.  It  is  so  exceedingly  important  that  the  medical  wit- 
nesses should  proceed  in  their  opinions  upon  the  same  facts  which 
have  been  submitted  to  the  Court  and  jury,  that  instead  of  being 
allowed  only,  we  think  it  should  be  imperative  in  all  cases,  that  the 
medical  witnesses  should  hear  the  whole  general  evidence.  The 
Court  invariably  tell  the  jury  that  they  are  to  take  and  weigh  the 
whole  testimony,  general  and  medical,  and  form  conclusions  upon  it 
for  themselves, — they,  and  not  the  medical  experts,  being  the  judges 
of  the  pannel's  state  of  mind.  See  Lord  Cowan's  very  judicious  ob- 
servations in  the  case  o(  M^Fadyen^  28  Dec.  1860,  3  Irvine  650. 

Under  the  recent  Lunatics  (Scotland)  Act  (20  &  21  Vict.,  c. 
71,  sec.  87),  the  jury  may  interpose  at  any  point  of  the  trial,  if  they 
are  satisfied  that  it  has  been  establislied  that  the  pannel  is  prtMently 
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iottne,  and  return  a  verdict  to  that  eftect ;  which  being  recorded, 
the  Conrt  make  an  order  that  the  pannel  shall  be  ^kept  in  strict 
custody  until  her  Majesty's  pleasure  shall  be  known.'  The  effect 
of  such  a  finding  would  probably  be  to  put  the  pannel  in  the  same 
position  as  if  a  plea  in  bar  on  the  same  ground  had  been  sus- 
tained. If  the  pannel  was  mad  when  he  was  placed  at  the  bar, 
and  appeared  to  plead  to  the  indictment,  such  appearance  and  plea 
most  be  held  as  if  they  had  never  been  given,  and  it  would  be  com- 
petent again  to  remit  him  to  an  assize  if  his  general  intelligence 
should  be  restored.  ' 

In  the  $eeond  place,  we  come  to  consider  some  suggestions,  which 
the  state  of  the  law,  as  above  explained,  appears  to  demand  for  the 
poblic  protection. 

Until  the  passing  of  the  Lunatics  (Scotland)  Act  in  1857,  it  was 
the  practice  of  the  Court,  when  the  plea  of  insanity  was  sustained, 
either  in  bar  of  trial  or  by  the  verdict  of  the  jury,  to  direct  that  the 
pannel  should  be  detained  in  prison  '  during.all  the  days  of  his  life, 
or  at  least  ay  and  until  farther  orders  of  the  Court  of  Justiciary  with 
legard  to  him.'  Under  this  reserved  power,  the  Court  of  Justiciary 
were  in  use  to  regulate  the  residence  and  custody  of  the  insane 
pannel.  See  the  cases  of  Magistrates  of  Dundee,  petitioners^  11 
Nov.  1829,  P.  Shaw  223;  Cfuirles  Campbell^  petitioner,  18  Nov. 
1833,  P.  Shaw  236 ;  and  Mrs  Barclay  or  SmiUi,  petitioner^  10  March 
1835,  2  Irvine  74.  In  the  case  of  Dr  G.  L.  Smithy  petitioner,  July 
1856,  2  Irvine  447,  the  party  himself  petitioned  the  Court  of  Jus- 
ticiary for  liberation  on  the  ground  that  he  was  now  sane.  In  con- 
sidering this  petition,  the  Lord  Justice-Clerk  (Hope)  said,  ^  It  is  per- 
fectly dear  that  we  cannot  for  ever  detain  in  prison  a  man  who  may 
be  proved  to  be  now  sane.'  A  proof  was  allowed  to  the  petitioner, 
which  was  taken  in  presence  of  the  Court  without*  the  assistance  of 
a  jury.  The  result  of  the  proof  was,  that  the  Court  did  not  think 
the  sani^  of  the  petitioner  so  clearly  proved  as  to  entitle  him  to  be 
liberated.  Their  Lordships,  however,  authorized  his  being  removed 
to  a  lunatic  asylum.  The  directors  of  the  asylum  refused  to  receive 
him,  even  under  the  interlocutor  of  the  Court,  because  no  certificates 
of  his  insanity  were  produced  to  them.  A  second  petition  was  then 
presented ;  and  the  Crown  having  consented  to  Smith's  liberation, 
he  was  set  firee  accordingly  (27  Nov.  1856,  2  Irvine  565). 

Under  the  Lunatics  (Scotland)  Act  (sees.  87  and  88),  persons 
found  to  be  insane  by  a  Court  or  by  a  jury  are  directed  to  be  kept 
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in  strict  custody  during  her  Majesty's  pleasure,  *  in  such  place  and 
in  such  manner  as  to  her  Majesty  shall  seem  fit*'  The  regulation 
of  the  custody  of  such  insane  persons  \7ill  therefore  fall  upon  the 
Home  Secretary.  It  is  to  be  hoped  that,  in  regulating  the  custody  or 
permitting  the  liberation  of  persons  who  have  been  found  insane 
by  Scotch  Courts  or  juries,  the  Minister  will  bear  in  mind  the  pecu- 
liarity of  the  Scotch  law,  which  says,  as  we  have  endeavoured 
to  show,  that  a  man  is  held  insane,  and  will  be  acquitted  of  a 
crime  on  the  ground  of  insanity,  though  it  is  only  proved  that  he 
was  subject  to  insane  delusions,  and  w£&  in  many  respects  quite 
intelligent.  In  administering  the  public  affairs  of  Scotland,  her 
Majesty's  advisers  must  be  regulated  by  the  law  of  Scotland  ;  and 
therefore,  as  it  seems  to  us,  the  Home  Secretary  should  Hot  grant 
his  warrant  for  the  liberation  of  any  one  who  still  continues  subject 
to  insane  delusions,  although  in  respect  to  all  oth^  matters  he  ap- 
pears to  be  perfectly  sane. 

But  further,  in  order  to  check  as  far  as  possible  the  temptation 
to  criminals  to  feign  insanity,  we  think  it  should  be  made  matter 
either  of  statutory  enactment  or  of  0£Sce  regulation,  that  no  person 
confined  as  a  criminal  lunatic  (we  use  the  term  for  convenience, 
though  admitting  its  scientific  inaccuracy)  should  be  liberated  until 
after  a  confinement  of  as  great  endurance  as  he  would  have  been 
subjected  to  had  he  been  convicted  of  the  crime  laid  to  his  charge. 
The  effect  of  this,  of  course,  would  be,  that  a  lunatic  who  had  killed 
a  man  under  circumstances  which,  but  for  his  insanity,  would  have 
amounted  to  murder,  would  never  be  liberated  at  all. 

But  generally,  we  think  that  wherever  a  lunatic  has  shown  a 
homicidal  tendency,  he  should,  on  that  being  competently  established, 
be  confined  for  life.  Nothing  has  been  more  clearly  shown,  how- 
ever unwilling  medical  men  with  a  high  opinion  of  the  capabilities 
of  the  healing  art  may  be  to  confess  it,  than  that,  when  once  a  man's 
reason  has  been  so  much  impaired  by  mental  disease  that  he  has 
exhibited  symptoms,  more  or  less  overt,  of  homicidal  mania,  it  is 
perfectly  impossible  to  say  at  what  time  or  under  what  circumstances 
these  may  reappear,  and  with  most  fatal  results,  even  after  a  long 
period  of  seeming  convalescence.  A  man's  mind  must  have  been 
fearfully  wrecked  before  he  would  shed  his  neighbour's  blood ;  and  it 
cannot  be  disguised,  however  sad  the  conclusion  is,  that  that  wreck 
can  never  be  repaired.  At  all  events,  there  is  always  such  a  risk  of 
ibe  mind  again  giving  way,  and  deeds  of  violence  being  again  perpe- 
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trated^  that  the  law  ought,  for  the  protection  of  the  public,  to  insist 
on  the  life-long  seclusion  of  those  who  have  once  been  homicidal 
maniacs.  The  histories  of  Alexander  Murray,  whose  case  we  have 
mentioned  above,  and  of  Ann  Simpson,  alluded  to  by  Baron  Hume 
(ii.  143,  note),  afford  abundant  evidence  of  the  necessity  for  such  a 
provision  as  we  have  above  suggested ;  and  the  medical  evidence 
given  in  the  former  case  may  be  studied  with  much  advantage. 

Of  course,  in  order  to  carry  out  our  suggestion  that  the  period  of 
confinement  of  a  criminal  lunatic  should  never  be  less  than  that 
which  would  have  been  inflicted  on  him  had  he  committed  the  crime 
while  sane,  it  would  be  necessary  that  in  all  cases  the  jury  should,  in 
addition  to  their  finding  of  insanity,  state  by  their  verdict  what  the 
offence  would  have  been  had  insanity  not  been  proved.  The  Court 
would  then  state  what  the  appropriate  sentence  for  such  a  crime 
would  have  been ;  and  a  report  to  that  effect  being  forwarded  to  the 
Secretary  of  State,  he  would  have  no  difficulty  in  carrying  out  the 
plan  suggested. 

The  85th  section  of  the  recent  Act,  which  deals  with  the  case  of 
dangerous  lunatics,  provides  that,  when  confined  by  warrant  of  the 
Sheriff,  they  shall  be  maintained  at  their  own  expense,  or,  if  they 
have  no  funds,  at  the  expense  of  their  friends  or  their  parish.  A  simi- 
lar enactment  should  be  made  in  regard  to  criminal  lunatics  con- 
fined  under  the  finding  of  a  Court  or  a  jury.  There  is  no  ground 
whatever  why  they  should  be  maintained  at  the  public  expense ; 
and  the  knowledge  that  they  will  not  be  so  maintained  would  in  all 
probability  have  this  ftirther  result,  that  when  persons  begin  to  show 
incipient  symptoms  of  derangement,  their  friends  or  the  parish  au- 
thorities would  take  measures  to  procure  good  medical  treatment  for 
them.  At  the  very  early  stages  of  mental  disease,  there  can  be  no 
question  that  a  cure  is  perfectly  possible,  and  in  the  great  majority 
of  cases,  if  properly  set  about,  nearly  certain.  Just  as  it  is  certain 
that  at  more  advanced  stages  its  cure  is  almost,  if  not  altogether, 
impossible.  To  avoid  the  life-long  burden  of  maintaining  a  criminal 
lonaUc,  those  upon  whom  it  would  fall  will  soon  learn  to  take 
eariy  steps  to  have  their  friends  put  under  treatment ;  and  thus  we 
believe  that  the  present  state  of  the  law  of  Scotland,  if  the  admini- 
stration of  public  affairs  is  conformed  to  it,  will  prove  to  be  no  less 
beneficial  to  the  general  community  than  to  those  persons  who  are 
afflicted  with  a  predisposition  to  mental  maladies. 
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JURY  TRIAL  m  SCOTLAND. 

Although  a  period  not  fat*  short  of  fifty  years  has  elapsed  since 
the  extension  of  trial  by  jury  to  Scotland,  the  system  is  £Eir  fix>m 
being  naturalized  amongst  us.  Indeed,  if  the  number  of  cases  entered 
for  trial  is  to  be  taken  as  a  test  of  the  popularity  of  the  institution, 
it  would  seem  that  jury  trial  has  been  less  in  favour  during  the  pre- 
sent reign  than  it  was  in  the  reign  of  George  lY.,  when  the  system 
was  administered  by  the  Jury  Court ;  and  that  it  is  less  in  faTonr 
at  the  present  time  than  it  has  been  at  any  former  period  in  its  his- 
tory.   If  trial  by  jury  is  to  continue  to  hold  a  place  in  the  ordinary 
practice  of  the  Court  of  Session,  it  will  be  necessary  to  find  some 
means  of  reconciling  the  public  to  the  system,  either  by  making  jury 
trial  compulsory,  or  by  improving  the  practice  of  the  Court,  so  that 
suitors  may  resort  to  jury  trial  of  their  own  accord,  which  they  are 
not  likely  to  do  while  the  practice  of  the  Court  remains  on  its  pre- 
sent footing. 

One  reason  for  the  disfavour  into  which  jury  trial  has  fallen,  is  that 
the  system  as  practised  in  England  has  never  been  fairly  tried.  At 
the  time  when  jury  trial  was  introduced,  our  style  of  pleading  was 
80  loose,  that  it  would  not  have  been  practicable  to  tiy  cases  upon 
records  as  then  fiiamed.  Instead  of  altering  the  style  of  pleading  so 
as  to  bring  it  into  conformity  with  that  of  the  English  common  law 
courts,  an  expedient  borrowed  from  the  practice  of  the  Court  of 
Chancery  was  resorted  to.  The  jury  were  not  permitted  to  deal 
with  the  case  stated  by  the  parties ;  but  the  Court  was  charged  with 
the  duty  of  extracting  from  the  diffuse  and  rhetorical  pleadings  the 
question  or  questions  of  fact  which  it  was  necessary  to  try,  and  these 
questions,  called  issues,  were  alone  submitted  to  the  jury. 

If  the  power  of  granting  or  refusing  an  issue,  and  of  determining 
the  terms  in  which  it  should  be  stated,  had  been  given  to  a  single 
judge  without  appeal,  injustice  might  occasionally  have  been  suffered ; 
but  in  the  majority  of  cases  an  issue  would  have  been  sent  to  trial 
which,  if  not  theoretically  perfect,  would  at  least  have  enabled  the 
judge  and  jury,  after  they  had  heard  the  evidence,  to  dispose  of  the 
case  on  its  merits.  But  from  the  institution  of  the  Jury  Court  to 
the  present  time,  the  determination  of  issues  has  been  fenced  with 
80  many  safeguards,  and  surrounded  with  so  much  pomp  and  circum- 
stance in  the  shape  of  meetings  for  adjustment,  powers  of  amend- 
ment, repeated  opportunities  for  argument  on  the  relevancyi  and 
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reiterated  argument  and  adjustment  in  the  Inner  House,  that  the 
patiencei  and  too  often  the  purse  of  the  litigant  is  exhausted  before 
he  gets  to  a  jury,  or  has  an  opportunity  of  disclosing  the  grounds  in 
fact  on  which  his  case  depends.  To  illustrate  our  meaning,  it  is 
not  necessary  to  refer  to  the  now  forgotten  machinery  by  which  jury 
cases  were  made  to  oscillate  from  one  court  to  another,— each  court, 
with  its  separate  staff  of  judges,  clerks,  and  officials,  knowing  nothing 
of  what  had  been  done  or  considered  in  the  other.  Nor  need  we  go 
back  to  the  practice  under  the  Act  of  William  IV.,  when  there  were 
three  distinct  opportunities  of  considering  and  revising  the  frame  of 
the  issues, — ^first,  before  the  Issue  Clerks ;  next,  before  the  Lord 
Ordinary ;  and,  lastly,  before  the  Inner  House,  upon  a  reclaiming 
note.  The  practice  under  the  present  system  has  reached  a  point 
at  which  defence  or  palliation  has  become  impossible.  It  is  per- 
fectly clear  to  the  apprehension  of  every  practising  member  of  the 
profession,  that  the  system  of  trial  upon  issues  must  be  reformed  alto- 
gether, else  jury  trial  will  die  out,  and  the  whole  mercantile  business 
of  the  Court  of  Session  will  be  transferred  to  the  Sheriff  Courts. 

The  climax  of  absurdity  was  attained  about  two  years  since,  when 
the  House  of  Lords  decided,  in  the  cases  of  Johnstone  v.  Johnstone^ 
and  The  Scots  Mines  Co.^  3  M'Q.,  that  an  interlocutor  settling  the 
form  of  issues  might  be  appealed,  either  immediately  or  at  the  end  of 
the  cause,  along  with  the  interlocutor  applying  the  verdict.  By  this 
indirect  and  unguarded  approach,  the  verdict  of  a  jury  which  has 
withstood  an  application  for  a  new  trial  may  now  be  overthrown, 
although  the  whole  proceedings  subsequent  to  the  settlement  of  the 
issues  are  regular  and  unchallenged.    This  simple  consideration 
destroys  the  very  basis  of  the  existing  system.    The  one  merit  of  a 
trial  upon  issues,  which  was  supposed  to  compensate  the  trouble, 
delay,  and  expense  incident  to  adjustment,  was  that  the  issue  con- 
clusively determined  the  question  to  be  tried.    A  trial  upon  the 
record  might  have  its  advantages,  but  it  left  too  much  to  the  discre- 
tion of  the  judge,  thus  opening  a  door  for  exceptions  and  a  new 
trial.    But  if  the  issues  themselves  are  liable  to  be  reviewed  after 
trial,  what  purpose  do  they  subserve  ?    Any  question  of  law  that 
may  be  raised  in  the  House  of  Lords  upon  an  appeal  from  issues, 
could  be  raised  with  equal  convenience  in  the  form  of  an  appeal  upon 
exceptions,  if  issues  were  abolished ;  while  questions  of  mere  form, 
such  as  are  connected  with  the  technicalities  of  issue  phraseology, — 
questions  as  to  alternative  language  and  ambiguity,— the  questions, 
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whether  the  verdict  exhausts  the  issue,  and  whether  the  issue  exhausts 
the  conclusions  of  the  action,  would  then  be  entirely  obviated. 

The  preamble  to  the  first  Juiy  Court  Act  (55  Geo.  III.,  cap.  42) 
recites  that  trial  by  jury  in  civil  causes  would  be  attended  with  bene* 
ficial  effects  to  the  administration  of  justice  in  Scotland ;  but  that  it 
is  expedient  ^  that  such  trials,  for  a  time  to  be  limitedj  should  in  the 
first  instance  be  confined  to  issues  directed  by  either  Division  of  the 
Court  of  Session.'  An  opinion  is  now  very  generally  prevalent  that 
the  system  of  trial  upon  issues,  thus  tentative  and  experiment^  in 
its  origin,  should  be  discontinued ;  and  that  our  judges  and  leading 
counsel,  after  a  life-long  experience  in  presenting  cases  to  juries, 
might  be  trusted  to  state  the  points  to  the  jury  as  they  are  presented 
upon  the  record,  without  being  tied  up  to  the  terms  of  certain 
pedantic  formulse  inherited  firom  the  defunct  Jury  Court.  In  nine 
cases  out  often  the  issues  are  unintelligible  to  a  jury ;  and  the  expla- 
nations that  have  to  be  offered  in  the  opening  speeches  might  just  as 
easily  be  given  with  reference  to  the  averments  on  record  as  with 
reference  to  the  issues.    Let  us  illustrate  this  by  an  example. 

Imagine  an  Edinburgh  jury  sitting  down  without  the  benefit  of 
judicial  direction  to  consider  such  a  formula  as  this : — ^  Whether  the 
deed,  No.  120  of  process,  is  not  the  deed  of  the  pursuer  V  What, 
we  ask,  in  language  which  has  been  made  classical,  what  will  they 
do  with  it  ?  Is  it  to  be  held  as  covering  objections,  extrinsic  as  well 
as  intrinsic  ?  If  so,  how  many  and  what  objections  ?  Here,  at  the 
very  threshold  of  the  inquiry,  the  jury  must  be  referred  to  the  record ; 
for  the  issue  is  silent  as  to  the  substance  of  the  objections.  Accord- 
ing to  the  nature  of  the  averments,  this  formula  may  be  an  issue  of 
sanity  or  insanity ;  an  issue  of  physical  incapacity,  such  as  blindness; 
an  issue  of  forgery ;  an  issue  of  vitiation  in  essentialibiu — ^it  may  be, 
fraudulent  vitiation  ;  or,  finally,  it  may  raise  the  issue,  whether  the 
deed  was  cancelled  animo  et  facto  by  the  grantor.  By  virtue  of  a 
mere  arbitrary  rule,  it  would  not  raise  the  issue,  whether  the  deed 
was  firaudulently  obtained, — e,g.y  by  fiiaudulently  substituting  a  dif- 
ferent paper  for  the  one  which  the  grantor  had  intended  to  sign; 
But  of  all  this  the  jury  are  totally  and  necessarily  ignorant.  From 
their  ignorance  no  inconvenience  ensues,  because  they  are  informed, 
first  by  the  counsel  and  then  by  the  presiding  judge,  what  is  the  real 
question  which  they  have  to  try.  The  information  communicated  to 
the  jury  is  derived  from  the  record,  and  the  best  that  can  be  said  of 
the  issue,  after  all  the  labour  that  has  been  bestowed,  or  which  the 
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parties  have  made  believe  to  bestow  upon  its  preparation,  is  that  it 
does  DO  harm. 

We  have  seen  that  an  issue  may  be  so  pointless  as  to  be  innocuous. 
On  the  other  hand,  it  may,  from  excess  of  precision,  turn  out  to  be 
inapplicable  to  the  case  proved  at  the  trial,  and  thus  substantial 
jnstice  may  not  be  done.  For  example,  the  issue  may  limit  the  pur- 
suer to  proof  of  certain  matters  circumstantially  described,  or  by 
reference  to  names  and  dates.  The  averments  on  record  may  be 
broad  enough  to  cover  any  slight  deviation  from  the  particulars  con- 
descended on  ;  but  not  so  the  issues.  If  these  are  precise,  the  pur- 
SQcr  must  prove  up  to  their  terras,  or  he  loses  his  case.  It  may  even 
happen  that  a  pursuer  states  his  case  alternatively,  or  with  variations 
introduced  of  purpose  and  in  good  faith,  in  consequence  of  his  in- 
ability to  state  with  certainty  the  precise  case  to  which  the  witnesses 
will  speak.  The  defender,  however,  represents  that  so  much  of  his 
statement  is  mere  embellishment,  wanting  in  the  requisite  precision, 
taking  too  great  a  latitude,  etc.  He  succeeds  in  convincing  the 
Court  that  the  issue  ought  to  be  limited  to  that  part  of  the  story 
which  presents  the  most  plausible  aspect  upon  record ;  and  on  the 
issue  so  limited  he  gains  a  verdict,  although  the  pursuer  might  have 
proved  up  to  other  averments  which  were  not  allowed  to  be  put  in 
issue. 

Let  it  be  conceded,  however,  that  our  styles  of  issues  contain  many 
examples  of  questions  sufficiently  pointed  and  specific  in  point  of 
law,  and  yet  so  general  in  their  terms  as  to  allow  all  the  latitude 
that  is  desirable  in  relation  to  the  proof  of  the  facts.  No  better 
examples  could  be  given  than  the  issues  in  patent  cases,  where  the 
various  defences  going  to  sufficiency  of  description,  priority  of  inven- 
tion, priority  of  use,  and  utility,  are  stated  separately,  but  in  general 
terms.  Yet  we  venture  to  assert,  that  if  the  record  were  examined 
in  any  one  of  the  cases  that  have  gone  to  trial,  it  would  be  found 
that  each  of  the  defences  forming  the  subject  of  the  defender's 
counter  issues  was  distinctly  stated,  in  connection  with  the  particular 
facts  which  it  was  necessary  to  prove  in  support  of  these  defences. 
Unless  they  were  so  stated,  the  Court  would  not  allow  them  to  be 
put  in  issue.  Issues  in  such  cases  are  a  superfluous  appendage  to 
the  record,  and  their  preparation  serves  only  to  delay  the  trial  and 
swell  the  expense  of  the  action. 

It  may  be  granted  that  our  records  are,  in  many  cases,  unfit  to 
be  sent  to  trial ;  but  the  proper  remedy  is  to  simplify  the  structure 
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of  records.  The  practice  of  the  Sheriff  Courts  under  the  Act  of 
1853,  is  su£Scient  to  disprove  the  supposition,  if  such  were  enter- 
tained)  that  there  is  anything  in  Scotch  law  or  practice  which 
stands  opposed  to  the  introduction  of  a  summary  form  of  pleading. 
We  do  not  propose  that  the  Sheriff  Court  system  should  he  extended 
to  the  Court  of  Session ;  nor  do  we  desire  to  substitute  for  our  present 
records  the  English  system  of  pleading  by  declaration^  plea,  repli* 
cation  and  rejoinder.  But  a  great  improvement  might  be  effected 
by  the  recognition  of  two  principles.  The  first  is,  that  revisal 
should  only  be  permitted  in  the  way  of  the  addition  of  new  articles, 
and  not  by  improving  upon  the  original  statement.  What  has  once 
been  deliberately  put  upon  record  should  remain  as  the  statement 
of  the  party,  subject  to  a  discretionary  power  of  amendment,  to 
be  vested  in  the  Court.  In  the  second  place,  we  would  prohibit 
all  quotations,  and  long  recitals  of  correspondence  and  documentary 
evidence.  The  idea  of  a  good  pleading  is,  that  it  should  set  forth 
the  case  which  the  party  desires  to  have  affirmed  in  the  very  lan- 
guage in  which  he  would  ask  the  Court  to  affirm  it ;  so  that  if  he 
is  in  tlie  right  as  to  the  facts,  his  statement  might  be  adopted 
as  a  special  verdict,  or  asr  the  basis  of  an  interlocutor  containing 
specific  findings  in  fact  and  law.  A  record  framed  on  this  prin- 
ciple would  be  quite  intelligible  to  a  jury,  and  would  raise  the  issues 
of  fact  intended  to  be  tried  in  the  most  satisfactory  of  all  fbrms^ 
namely,  in  the  form  of  a  succinct  statement  by  each  party  of  the 
substance  of  what  he  offers  to  prove. 

The  procedure  for  the  purpose  of  reviewing  the  verdict  of  a  jury 
upon  matters  of  law  is  in  a  less  satisfactory  position  than  could  be 
wished.  At  the  time  when  jury  trial  was  transplanted  to  our  soil 
there  were  but  two  modes  of  appeal  &om  the  verdict  of  a  jury, 
namely,  by  a  motion  for  a  rule  to  show  cause  why  a  new  trial  should 
not  be  granted,  and  by  a  bill  of  exceptions.  By  the  law  of  Eng- 
land, all  questions  of  law,  whether  relating  to  the  admission  or 
rejection  of  evidence,  or  to  the  directions  of  the  presiding  judge, 
might  be  raised  in  either  form ;  but  with  this  important  distinction, 
that  points  raised  in  the  form  of  a  bill  of  exceptions  might  be  re- 
viewed by  a  court  of  error,  while  the  decision  of  the  Court  in  hcmcj 
upon  a  simple  motion  for  a  new  trial,  could  not.  This  distinction 
was  preserved  by  the  firamers  of  the  Jury  Trials  Acts  of  1815  and 
1819.  Power  was  given  to  raise  questions  of  law  in  the  form  of  a 
motion  for  a  new  trial^  but  the  right  of  appeal  to  the  House  of 
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Lords  was  excladed.  The  result  has  been  that  questions  of  law  are 
invariably  raised  in  the  form  of  a  bill  of  exceptions,  in  which  every 
word  of  the  evidence,  from  first  to  last,  must  be  set  out  and  printed 
ad  languniy  no  matter  how  irrelevant  to  the  question  of  law  upon 
which  the  opinion  of  the  Court,  and  idtimately  of  the  House  of 
Lords,  is  desired.  Our  attention  was  lately  called  to  a  bill  of  ex- 
ceptions, the  evidence  in  which  extended  to  nearly  150  pages  of 
print,  although  the  exception  related  to  a  ruling  of  the  judge  allow- 
ing secondary  evidence  to  be  received  of  the  contents  of  a  deed  which 
was  alleged  to  have  been  lost.  It  is  needless  to  add,  that  the  money 
spent  in  copying  and  printing  the  evidence  was  simply  wasted.  It 
was  necessary  to  print  the  evidence,  because  the 'rules  of  practice 
required  it ;  but  for  no  other  reason. 

Under  the  provisions  of  the  Common  Law  Procedure  Act,  1852, 
the  judgment  of  a  court  of  error  may  now  be  sought  upon  ques- 
tions of  law  raised  in  the  form  of  a  motion  for  a  new  trial ;  and  a 
convenient  form  of  appeal  is  provided.  The  parties  are  required  to 
adjust  a  case  setting  out  so  much  of  the  evidence  only  as  is  neces- 
sary for  the  disposal  of  the  questions  to  be  appealed ;  and  if  the 
parties  are  unable  to  agree  upon  the  terms  of  the  case,  these  may 
be  settled  by  a  judge  at  chambers.  Under  the  provisions  of 
the  same  Act,  an  appeal  will  also  lie  from  the  decision  of  the 
Court  in  banc  upon  a  *  point  reserved.'  Since  these  provisions 
have  come  into  operation,  bills  of  exception  have  gone  out  of  use 
in  the  practice  of  the  English  Courts.  If  a  question  of  law  arises, 
the  decision  of  which  will  affect  the  whole  case,*  the  practice  is  to 
take  a  verdict,  with  leave  reserved  to  enter  judgment  for  the  other 
party  in  the  event  of  the  Court  reversing  the  decision  of  the  judge 
at  nisi  prius.  This  can  only  be  done  of  consent ;  but,  in  practice, 
the  consent  is  never  refused  where  the  facts  are  clear,  and  the' case 
resolves  into  a  question  of  law.  Where  the  result  is  not  wholly 
dependent  on  law,  and  where,  therefore,  a  verdict  cannot  be  taken 
subject  to  a  judgment  on  points  reserved,  the  judge  is  asked  to  take 
a  note  of  the  exceptions  to  his  ruling,  and  this  is  afterwards  made 
the  ground  of  an  application  for  a  new  trial,  without  any  bill  of 
exceptions  or  record  of  evidence. 

These,  and  other  improvements  which  have  been  introduced  into 
the  practice  of  the  English  common  law  within  the  last  ten  years, 
have  enormously  augmented  the  business  of  the  courts,  and  have 
in  ft  proportionate  degree  increased  the  confidence  reposed  by  the 
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public  in  the  administration  of  justice  by  these  tribunals.  Mean- 
time the  jury  practice  of  the  Court  of  Session  remains,  in  all 
essential  respects,  exactly  in  the  condition  in  which  it  was  established 
by  the  Act  of  1815.  The  Juxy  Court  has  been  abolished,  and  the 
anomaly  of  double  jurisdiction  in  the  same  cause  has  been  rectified. 
The  procedure  for  the  adjustment  of  issues  has  been  shortened  a 
little;  but  it  may  be  doubted  whether  the  expense  has  been 
materially  lessened.  On  the  other  hand,  the  recognition  of  the 
competency  of  appeals  upon  the  form  of  the  issues  has  made  jniy 
trial  more  a  lottery  than  ever. 

The  result  to  which  our  observations  tend,  is  that  to  popularize 
jury  trial,  it  mbst  be  made  more  expeditious.  Issues  must  be 
dispensed  with,  and,  as  a  preliminary  to  that,  pleadings  must  be 
shortened  and  simplified.  Appeals  before  trial  ought  to  be  pro- 
hibited, while  at  the  same  time  facilities  might  be  given  for  bringing 
the  law  laid  down  at  the  trial  under  the  review  of  the  Court,  and 
afterwards  of  the  House  of  Lords. 

It  is  scarcely  necessary  to  remark,  that  in  the  improvements 
which  we  have  advocated,  the  public  have  the  same  interest  as  the 
legal  profession.  Indeed  it  is  only  through  that  increased  resort  to 
the  Court  which  may  follow  from  increasing  confidence  on  the  part 
of  the  public,  that  the  profession  can  hope  to  derive  any  advantage 
from  such  changes.  A  respected  contemporary  of  the  daily  press, 
the  North  British  Mail^  while  agreeing  in  the  main  with  some 
suggestions  for  the  improvement  of  the  Court  of  Session  procedure, 
contained  in  the  January  number  of  our  impression,  has  brought 
against  the  profession  in  Edinburgh  the  singular  accusation, 
that  in  entertaining  proposals  for  the  reformation  of  the  Court 
of  Session  practice,  they  are  actuated  by  interested  motives.  The 
old  cry  was,  that  lawyers  were  interested  in  the  perpetuation  of 
abuses.  Indeed,  the  opposition  of  the  legal  bodies  was  valuable 
capital  in  the  hands  of  the  author  of  any  crude  or  impracticable 
scheme  of  law  reform ;  and  so  strongly  was  this  felt  to  be  the  case, 
that  the  policy  of  the  more  astute  leaders  of  opinion  among  these 
bodies  was  usually  to  leave  such  schemes  to  die  a  natural  death, 
and  by  all  means  to  avoid  giving  them  the  chance  of  getting  up 
a  cry  of  interested  opposition. 

But  we  must  admire  the  ingenuity  which  can  find  in  the  fact, 
that  the  practitioners  of  the  Court  of  Session  are  interested  in 
simplifying  and  reforming  the  procedure  of  that  Court,  a  reason  for 
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opposing  the  contemplated  reform.      We  hardly  believe  that  our 
coDtemporary  can  seriously  think  of  carrying  his  jealousy  of  the 
loDg-robed  fraternity  so  far  as  to  oppose  a  measure  of  public  utility 
merely  because  the  lawyers  are  interested  in  carrying  it.    Even  on 
the  supposition  of  a  natural  antagonism  between  the  lawyer  species 
and  other  members  of  the  genus  homoj  is  it  certain  that  improve- 
ments originated  by  the  one  party  in  his  mode  of  conducting  the 
warfare,  may  not  in  the  result  prove  beneficial  to  both  ?     Or,  if  we 
regard  litigation  in  the  more  rational  aspect,  as  a  strife  in  which 
the  parties  are  the  real  combatants,  and  the  lawyers  mere  impassive 
instruments,  is  it  not  plain  that  the  simplification  and  acceleration  of 
procedure  can  only  benefit  the  latter  through  the*  former, — ^namely, 
by  inducing  greater  confidence  in  the  results  of  judicial  investiga- 
tion, and  thereby  stimulating  the  resort  to  legal  procedure  for  the 
settlement  of  disputes? 
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TflE  trial  of  Mr  Latham,  the  Manager,  and  Mr  Thomson,  the 
Superintendent  of  the  Edinburgh  and  Glasgow  Railway,  on  Monday, 
the  16th  February,  before  the  High  Court  of  Justiciary,  on  a  charge 
of  negligence  leading  to  the  late  frightful  collision  between  two 
trains  on  the  same  line  of  rails  near  Winchburgh,  abruptly  came  to 
a  conclusion  which  cannot  be  said  to  have  been  altogether  satisfac- 
tory, and  with  which  certainly  the  instigators  of  the  prosecution 
hare  no  reason  to  be  gratified.     The  innocence  of  the  two  gentle- 
men at  the  bar  was  conclusively  established ;  but  at  the  same  time 
it  was  made  equally  clear  that  the  occurrence  was  not  an  accident. 
In  short,  the  Crown,  by  some  strange  perversity,  of  which  we  are 
not  in  a  position  to  give  any  explanation,  hit  upon  the  least  culpable 
of  all  the  departments  into  which  the  service  of  the  Railway  Com- 
pany is  divided ; — an  event  doubly  unfortunate — unfortunate  for  the 
ends  of  public  justice,  and  especially  unfortunate  to  two  respectable 
gentlemen,  who  have  been  occasioned  a  world  of  anxiety  and  an- 
noyance,  and  subjected  to  the  expense  of  a  protracted 'trial,  an 
expense  which  is  of  itself  a  serious  punishment  to  all  but  the  very 
rich  or  the  very  poor. 

The  case  put  in  the  indictment  was  of  this  nature  : — It  was  the 
duty  of  the  two  prisoners  (1st)  to   make   arrangements  for  the 
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observance  of  existing  regulations  for  the  safe  working  of  the  line  y 
or  (2d)  to  frame  new  regulations,  and  arrange  for  the  observance 
thereof.     Yet,  nevertheless,  they  did  both  culpably  neglect  this 
duty ;  and,  in  particular,  Thomson  was  guilty  of  culpable  negligence 
in  issuing  an  order  for  working  the  trafBc  defective  in  certain  par- 
ticulars, and  Latham  was  guilty  of  the  same,  because,  although  the 
order  was  communicated  to  him,  he  failed  to  recall  it.     The  case,  it 
will  be  seen,  was  an  extremely  difficult  one  to  express  with  that 
strict  technical  accuracy  required  in  criminal  procedure ;  and  we 
scarcely  think  that  the  elaborate  efforts  of  its  framer  or  framers 
(for  it  evidently  bears  to  have  been  sl  joint  effort),  extending  to  about 
eight  pages  of  print,  were  altogether  successful.    However,  the  pri- 
soners' counsel  did  not  offer  any  objection,  which,  with  a  bad  indict- 
ment, is  often  a  prudent  course.    The  special  order  was  alleged  to 
be  improper  and  unsafe  in  five  particulars*    It  was  improper  and 
unsafe,  inasmuch  as  (1)  it  dispensed  with  an  existing  order,  itself 
sufficient ;  (2)  did  not  provide  any  proper  or  sufficient  regulations, 
with  suitable  arrangements  for  the  due  observance  thereof,  for  the 
safety  of  the  lieges ;  (3)  did  not  distinguish  the  pilot-engine  ;   (4) 
contained  no  rules  for  the  engine-drivers,  nor  (5)  for  the  points- 
men.    Now,  the  special  order  which  was  said  to  be  open  to  all  this 
hostile  criticism  contained  this  direction  : — 

^AU  trains  or  engines  passing  over  the  single  line  must  be  ac- 
companied by  the  pilot-engine,  which  will  follow  them,  keeping  a 
distance  of  400  yards.  No  engine  or  train  shall  be  allowed  by  the 
pointsmen  to  enter  on  the  single  line  at  either  connection,  unless  the 
pilot-engine  is  thebe  to  pilot  it  over.' 

Had  this  order  been  strictly  carried  out  by  the  ^  efficient  men ' 
who  were  to  be  appointed  to  take  charge  of  the  points  and  signals 
under  the  Inspector  of  Permanent  Way,  the  accident  never  would 
have  occurred.     The  pointsman's  sole  duty  was  to  see  that  the  pilot 
was  standing  beside  him  ready  to  pilot  the  train  over,  before  allo^v* 
ing  it  to  pass.     We  agree  with  Captain  Tyler  in  thinking,   that 
given  efficient  men,  the  order  was,  at  least,  ^  reasonably  safe.'     It 
has  the  great  merit  of  simplicity,  which  is  the  first  and  cardinal 
principle  of  all  railway  administration.     If  you  tell  a  workman  that 
he  is  not  to  do  so-and-so  unless  half  a  dozen  things  all  converge  at 
the  same  moment,  he  is  much  more  likely  to  lose  his  head  than  if 
he  were  told  simply  to  look  out  for  one  object — the  pilot.    It    is 
equally  perilous  to  multiply  the  marks  by  which  the  pilot  is  to   be 
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distingaishedy  because  then  the  man  acquires  the  habit  of  relaxing 
his  attention,  and  runs  a  risk  of  making  mistakes  by  looking  for 
the  marks  instead  of  the  thing  itself.  This  has  actually  happened. 
Where  the  pilot  was  distinguished  by  lamps,  a  pointsman,  on  one 
occasion  on  the  Caledonian  Railway,  thought  he  saw  the  engine 
lamps,  when  they  were  the  lamps  of  somebody  else,  and  a  collision 
ensued.  Therefore  it  was  in  vain  for  the  Lord  Advocate  to  say 
that  the  prisoners  were  criminally  responsible  because  the  pilot 
was  not  distinguished  &om  other  engines.  As  it  was,  it  so  hap- 
pens this  Company  have  a  dwarf  locomotive  of  a  peculiar  ken- 
speckle  order — called  *  Little  Scotland' — specially  used  for  this 
service,  and  no  other.  She  was  obliged  to  go  home  for  repairs 
on  the  Saturday  before  the  accident ;  but  the  pointsman  was  duly 
made  aware  of  the  change,  and  of  the  appearance  of  the  substi- 
tute that  came  in  her  room.  Nor  can  we  discover  any  defect  in 
the  order,  so  far  as  relates  to  the  directions  given  to  the  engine- 
drivers  and  the  pointsmen.  In  fact,  all  those  who  were  examined 
said  they  understood  it  perfectly  well,  and  thought  it  quite  safe. 
The  case  for  the  Crown  is  thus  narrowed  to  the  two  first  particulars 
in  which  the  order  was  said  to  be  defective,  namely,  in  so  far  as 
(1)  it  dispensed  with  an  existing  order,  and  (2)  did  not  provide 
sufficient  regulations. 

It  appears  that  some  years  ago  the  accused  gentleman,  Mr 
Thomson,  had  framed  a  code  of  regulations  for  the  guidance  of  the 
servants  of  the  Company,  by  collecting  together  the  difi^rent  rules 
and  orders  which  had  been  from  .time  to  time  printed.  Of  this 
compilation,  as  improvements  came  to  be  suggested  by  experience, 
several  editions  were  subsequently  prepared  with  great  care  and 
anxiety.  One  of  the  cases  provided  for  is  the  break-down  of  a 
railway  train,  or  the  accidental  blocking  up  of  the  line.  The 
nearest  station  agent  is  at  once  to  be  communicated  with,  and  he  is 
to  appoint  a  pilot-man  with  a  red  cap,  under  whose  orders  the 
traffic  both  ways  is  to  pass  over  the  other  line  till  the  obstruction 
is  removed.  These  directions  are  to  apply,  *  when  accidents  or 
obstructions  occur,  which  necessitates  the  stoppage  of  the  traffic  on 
the  proper  line  of  rails,  and  the  transfer  of  it  to  the  wrong  line  be- 
tween certain  stations  or  through  connections,  and  the  working  of 
both  the  up  or  down  traffic  over  one  line.'  The  Lord  Advocate 
maintained  that  this  rule  was  applicable  to  a  case  of  obstruction 
from  relaying.    But  it  would  rather  seem  that  the  expression^ 
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^accidents  or  obstructions/  was  intended  to  mean  accidental  o1>* 
stractions.  For  another  reason,  it  coaid  not  be  supposed  to  refer 
to  relaying, — because  this  was  an  operation  conducted  hj  the 
Engineer,  whereas  the  rule  in  question  places  the  line  under  the 
nearest  station  agent,  ^  who  is  to  assume  the  chief  authority.^  Of 
course,  it  was  impossible  to  get  a  single  railway  oiBcial  to  adopt  the 
rather  strained  interpretation  put  upon  this  rule  by  the  counsel  for 
the  prosecution.  This  ground  therefore  also  failed. 
.  Lastly,  the  prosecution  seems  to  have  been  instituted  on  the 
theory  that  the  railway  authorities  should  have  had  a  pilot^man 
present,  as  well  as  a  pilot-engine.  But  Captain  Tyler  admitted 
that  so  lately  as  1856  he  had,  in  his  reports  to  Government,  recom- 
mended that  single  lines  might  be  worked  by  a  pilot-engine  or  pilot* 
man,  without  showing  any  preference  for  either.  In  truth,  the 
driver  of  the  pilot-engine  does  the  duty  of  the  pilot-man.  In  either 
case,  the  pointsman  is  bound  to  see  that  he  is  therej  before  the  train 
is  allowed  to  pass. 

The  result  is,  that  the  order  for  which  the  two  gentlemen  in  the 
dock  were  sought  to  be  made  responsible  had  nothing  to  do  with 
the  accident;  but,  on  the  contrary,  should  have  made  such  an 
occurrence  impossible,  had  not  a  system  sprung  up,  outwith  the 
knowledge  ot  both  the  Manager  and  Superintendent,  of  acting  in 
direct  violation  of  it.  When  the  pilot  was  assigned  to  its  particular 
service,  no  one  had  any  right  to  employ  it  for  another  purpose. 
But  it  seems  it  went  to  Linlithgow  every  morning  for  the  plate- 
layers engaged  in  the  relaying ;  and,  in  the  same  way,  took  them 
home  at  night.  In  this  manner,  the  pointsman  at  Pardovan  came 
to  interpret  the  word,  *  there^^  to  mean  at  Linlithgow,  or  anywhere 
to  the  west  of  him.  So  long  as  he  fancied  the  pilot  to  be  west,  he 
considered  it  was  tliere^  and  the  line  to  be  consequently  clear.  This 
was  the  first  cause  of  the  accident.  When  the  pointsman  saw  the 
5  o'clock  train  from  Glasgow  approach,  a  train  consisting  of  an 
engine,  tender,  truck,  and  third  class  carriage — the  latter  with  a 
tail-light — was  at  a  rapid  rate  going  away  to  Linlithgow.  This  he 
supposed  to  be  the  pilot-engine  going  off  on  her  nightly  duty,— and 
hence  the  frightful  catastrophe.  The  marvel  is,  that  any  one  should 
have  made  such  a  mistake,  because  the  pilot  never  had  a  third  class 
carriage  attached,  and  never  carried  a  tail-light ;  and  he  was  stand- 
ing within  four  feet  of  the  train  when  it  passed  him.  But  then  he 
was  a  very  inefficient  man,  without  experience  in  his  duties.    No 
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pains  were  taken  to  see  that  he  understood  them ;  and,  in  fact,  after 
his  appointment,  he  said  he  never  so  much  as  read  the  special  order. 
His  appointment  in  these  circumstances  was  the  second  cause  of  the 
accident.  Lastly,  the  pilot-engine,  in  following  a  train,  should  have 
gone  right  through  the  points,  as  the  order  plainly  contemplated ; 
the  practice  of  stopping  short  20  or  30  yards,  or  perhaps  more,  and 
at  once  going  back  to  the  other  end  for  another  train,  was  the  third 
cause  of  the  accident. 

Had  the  prisoners  been  responsible  for  these  three  things,  they 
would  not  have  escaped  so  easily.  But  neither  of  them  appointed 
the  pointsman,  and  neither  of  them  were  aware  that  the  rule  was 
sTstenaatically  violated  in  the  two  particulars  above-mentioned.  Even 
had  they  been  aware  of  it,  they  could  not  have  interfered ;  because,  in 
relaying  on  the  Edinburgh  and  Glasgow  Railway,  according  to  the 
evidence  of  Mr  Jameson,  the  Secretary,  the  Engineer  takes  formal 
possession  of  the  line,  and  is  responsible  for  the  working  of  both 
lines;  just  in  the  same  way  as  he  and  his  plate-layers  are  answer- 
able for  the  safety  of  the  traffic  when  they  take  out  a  single  rail. 
In  effect,  he  takes  the  train  out  of  the  hands  of  the  traffic  depart- 
ment at  one  end,  and  hands  it  over  to  them  at  the  other.  The 
julvantagea  of  this  arrangement  are  very  questionable.  The  En- 
gineer is  an  independent  officer,  and  the  Manager  and  the  Super- 
intendent have  no  control  over  the  movements  of  his  employees ;  and 
thus  a  barrier  is  placed  in  the  way  of  that  unity  of  action  which  is 
indispensable  to  the  successful  conduct  of  all  large  mercantile  under- 
taking^. 

While'we  hold  that  the  Crown  acted  quite  properly  in  withdrawing 
the  case  from  the  jury,  we  are  far  from  asserting  that  no  criminal 
responsibility  was  incurred  by  any  of  the  employees  of  the  Company. 
It  is  difficult  in  such  cases  to  get  at  the  facts  which  fix  responsibility 
apon  the  proper  parties.  The  moment  the  Crown  examines  a  rail- 
way official  in  the  way  of  precognition,  that  party  is  morally,  if  not 
legally,  discharged  from  liability  to  prosecution.  The  first  step 
taken  may  thus  lead  to  the  impunity  of  the  chief  delinquent, — a 
consideration  which  may  explain,  if  it  does  not  wholly  excuse,  the 
miscarriage  of  justice  which  has  taken  place  in  the  case  of  the  awful 
calamity  in  question. 
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Conveyancing^  according  to  the  Law  of  Scotland ;  being  the  Lectures 
of  the  late  Allan  Menzies,  A.M.,  etc.  Third  Edition.  Edin- 
burgh :  Bell  and  Bradfute. 

To  the  most  numeroas  class  of  those  who  are  engaged  in  the  prac- 
tice of  the  law,  the  writers  and  solicitors  of  the  various  societies  in 
Scotland,  a  good  treatise  on  conveyancing  is  the  most  useful  work 
in  the  library,  and  the  one  most  frequently  consulted.  A  knotty 
point  in  the  science  may  occasionally  call  for  more  thorough  con- 
sideration and  research  than  is  implied  in  the  considtation  of  even 
the  most  accurate  and  copious  of  practical  treatises ;  but  for  one 
such  instance,  therd  are  a  hundred  points  of  difficulty,  a  solution  of 
which,  the  conveyancer  knows  from  experience  or  the  results  of 
reading,  is  to  be  obtained  by  a  reference  to  the  decided  law  on  the 
subject.  Until  the  publication  of  the  Lectures  of  Professor  Menzies, 
there  was  no  manual  of  reference  to  which  the  conveyancer  could 
turn  for  assistance  in  his  difficulties,  or  to  assist  his  memory  in 
reference  to  points  of  practice. 

We  believe  that  we  only  give  expression  to  the  unanimous  opinion 
of  the  profession,  when  we  say  that  the  deficiency  has  been  most  amply 
and  meritoriously  supplied  by  the  publication  of  the  work  to  which 
this  notice  refers.  Indeed,  the  issue  of  three  editions  in  twice  as 
many  years  affords  the  most  convincing  and  practical  evidence  of 
the  estimation  in  which  the  lectures  of  the  learned  professor  are  held 
by  the  profession,  and  proves  that  the  favourable  reception  accorded 
to  these  prelections  in  the  lifetime  of  the  author  was  no  mere  com- 
plimentary tribute  to  the  estimable  and  popular  qualities  of  the  man, 
but  was  due  to  the  intrinsic  merit  of  the  instruction  which  he 
imparted. 

It  is  unnecessary,  in  noticing  a  new  edition  of  a  work  so  univer- 
sally read  and  consulted  as  ^  Professor  Menzies^  Conveyancing,'  to 
enter  upon  any  discussion  of  the  arrangement  and  treatment  of  the 
subject.  The  editor  of  the  present  edition  has  very  properly  pre- 
served the  original  text  intact,  both  as  to  matter  and  arrangement, 
incorporating  the  new  matter  in  the  form  of  notes  and  new  para- 
graphs, printed  in  a  different  character.      This  course,  which  is 
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generally  advisable  in  repablishing  works  of  established  reputation, 
is  preferable  on  every  ground  when  we  have  to  deal  with  a  work 
treating  of  conveyancing,  a  subject  which  includes  the  cultivation  of 
the  art  not  only  as  it  is,  but  also  as  it  has  existed  during  the  length- 
ened period  over  which  a  progress  of  titles  may  extend.  Convey- 
ancing in  one,  and  not  the  least  important  of  its  aspects,  is  a  historical 
science ;  and  on  that  ground,  if  on  no  other,  the  revision  which  a 
conveyancing  text-book  must  undergo  in  its  re-issue,  ought  to  be  by 
way  of  addition,  not  of  substitution.  No  one  knew  better  how  to 
treat  the  subject  historically  than  Professor  Menzies  himself,  and  the 
additions  to  the  present  treatise  which  have  been  made  by  the  well 
qualified  hand  of  the  gentleman  who  has  modestly  withheld  his  name 
from  the  public,  are  in  perfect  harmony  with  the  general  tone  and 
design  of  the  work. 

These  additions  consist  chiefly  in  the  incorporation  of  the  pro- 
yisions  of  the  Titles  to  Lands  Acts  with  the  chapters  relating  to 
feudal  conveyancing.  The  substance  of  other  statutory  alterations 
on  the  law  of  property  has  been  stated  in  the  form  of  foot-notes,-^ 
among  which  we  may  instance  a  summary  of  the  provisions  of  the 
Joint-stock  Companies  Acts,  appended  to  the  chapter  on  the  Law 
of  Partnership  at  p.  434 ;  and  the  note  on  the  transfer  of  shipping 
property  under  the  17  &  18  Vict.,  cap.  104,  with  the  relative  de- 
cisions, at  p.  468. 

It  is  satisfactory  to  observe  that  the  index,  which  in  the  previous 
editions  was  very  defective,  has  been  rewritten  and  considerably 
enlarged.  This,  with  the  prefixed  table  of  cases  and  statutes  cited, 
will  much  enhance  the  value  of  the  edition  as  a  book  of  reference. 
Why  a  table  of  contents  should  not  also  have  been  added,  we  are  at 
a  loss  to  divine ;  but  may  inform  the  reader  by  whom  it  has  not 
already  been  noticed,  that  in  the  introductory  lecture  at  p.  24,  a 
synoptical  table  of  the  method  of  exposition  will  be  found,  which 
partially,  though  imperfectly,  supplies  the  want  of  a  table  of  contents. 
The  printing  and  getting  up  of  the  work  are  in  keeping  with  the  im- 
proved requirements  of  professional  taste  in  those  matters,  and  are 
creditable  to  the  enterprise  of  the  publishers. 
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SHERIFF  COURT  PROCESS. 
Campbell  v.  Blackwood. 

A  CASE  of  considerable  practical  interest^  recently  disposed  of  by 
the  Second  Division  of  the  Court,  would  seem  worthy  of  comment  in 
this  journal,  before  its  circumstances  are  forgotten*  The  facts  of  the 
case  are  as  follow: — Campbell  (suspender)  raised  action  against  a 
party  named  Lindsay  before  the  Sheriff  of  Peeblesshire ;  and  after  a 
lengthened  litigation,  the  defender  was  assoilzied,  and  found  entitled 
to  expenses,  an  account  of  which  was  allowed  to  be  lodged  and  re- 
mitted to  the  auditor  for  taxation.  That  interlocutor  was  dated  5th 
July  1859.  Immediately  thereafter  the  suspender^s  agent  borrowed 
the  process,  and  transmitted  it  to  the  suspender's  agent  at  Glasgow, 
that  he  might  consider  whether  or  not  the  suspender  should  advo- 
cate. Repeated  applications  for  a  return  of  the  process  were  made 
in  August,  September,  October,  and  November  1859  ;  but  the  sus- 
pender requested  delay  from  time  to  time,  in  order  that  he  might 
have  sufficient  time  for  obtaining  advice  as  to  the  proposed  advoca- 
tion. These  requests  were  repeatedly  granted,  and  he  kept  the 
process  under  such  circumstances  till  24th  November  1859,  when 
it  was  returned  to  the  clerk. 

More  than  t£ree  months  from  the  date  of  said  interlocutor  then 
elapsed  without  any  step  being  taken  in  the  action.  Thereafter  the 
defender's  agent,  without  obtaining  a  revival  of  the  action,  lodged 
the  defender's  account  of  expenses,  and  (after  several  diets  for 
auditing  it  had  been  adjourned  at  the  request  of  the  suspender's 
agent,  except  the  last  adjournment,  which  was  mutually  requested) 
it  was  taxed,  at  the  request  and  in  the  presence  of  both  parties,  on 
30th  May  1860.  At  that  date  more  than  six  months  had  run 
from  the  date  of  said  interlocutor,  and  no  subsequent  one  had  been 
pronounced. 

A  few  days  after  the  account  of  expenses  had  been  taxed,  the 
suspender's  Glasgow  agent  caused  a  note  to  be  lodged  in  process 
objecting  to  further  proceedings  before  the  Sheriff,  on  the  ground 
that,  under  the  Sheriflf  Court  Act  16  &  17  Vict,  cap.  80,  sec.  15, 
the  action  stood  dismissed.  The  Sheriff-substitute  repelled  that 
objection,  and  decerned  for  the  taxed  amount  of  expenses  in  favour 
of  the  respondent,  Mr  Blackwood,  as  agent  disburser  for  the  de- 
fender. The  decree  on  the  merits,  assoilzieing  the  defender,  has 
never  been  extracted. 
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The  decree  for  expenses  of  process  having  been  extracted  and  a 
chai^ge  given^  the  suspender  applied  for  suspension,  and  pleaded  that 
in  the  circumstances  the  action  stood  finally  dismissed,  as  already 
mentioned,  and  that  the  Sheriff  was /tinc^tt^  officii.  The  respondent, 
on  the  other  hand,  maintained  that,  m  respect  final  decree  had  been 
pronounced  in  the  action,  and  in  respect  the  decree  on  the  merits 
formed  res  judicata^  and  that  advocation  thereof  was  still  competent, 
the  said  .statute  did  not  apply.  The  Lord  Ordinary  (Ardmillan) 
repelled  the  reason  of  suspension.  The  suspender  reclaimed  ;  and 
the  Second  Division  of  the  Court,  by  a  majority  (Lord  Cowan 
concurring  with  the  Lord  Ordinary),  recalled  the  Lord  Ordinary's 
decision  and  suspended  the  charge.  The  majority  held  that  dis- 
missal by  the  statute  could  not  afiect  the  decision  of  the  Sheriff  on 
the  merits,  and  that  it  would  remain  quite  operative,  and  might 
still  be  extracted ;  but  they  separated  the  action,  so  far  as  it  related 
to  expenses,  from  the  merits,  and  held  that,  as  regards  expenses,  it 
stood  dismissed  by  the  statute.  Lord  Cowan,  on  the  other  hand, 
held,  with  the  Lord  Ordinary,  that  the  statute  applied  only  to  an 
action  befi^re  final  judgment  exhausting  the  merits  had  been  pro- 
nounced, and  not  to  subsequent  procedure  for  taxation  of,  and 
decemiture  for,  expenses.  The  decision  is  of  importance  to  the  pro- 
fession, and  its  soundness  seems  open  to  serious  objections. 

The  statute  declares,  that  where  in  any  cause  no  proceeding  shall 
have  been  taken  during  three  consecutive  months,  the  action  shall, 
at  the  expiration  of  that  period  {eo  ipsd)^  stand  dismissed,  subject  to 
a  power  of  revival  by  the  Sheriff  within  three  months  after  the 
expiration  of  such  first  period  of  three  months,  but  not  thereafter. 
Had  a  note  of  advocation  been  presented  within  the  first  period  of 
three  months,  it  would  have  carried  the  whole  action  to  the  Supreme 
Court,  and  the  decision  of  that  Court  would  have  settled  all  mat- 
ters. 

But  it  must  be  admitted  that  advocation  of  an  action  standing 
dismissed  by  the  statute  would  be  an  absurdity ;  and  that,  if  an 
action  can  be  so  separated  as  that  one  part  of  it  can  be  held  to 
remain  entire  and  another  part  of  it  dismissed  by  the  statute,  advo- 
cation of  the  part,  equally  as  of  a  whole  action,  standing  so  dismissed 
would  be  incompetent.  Therefore,  on  the  expiry  of  three  months 
after  the  Sherifi^s  interlocutor  disposing  of  the  whole  merits  of  the 
cause,  the  action  (giving  effect  to  the  construction  put  on  the  statute 
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by  the  majority  of  the  Court)  stood  in  this  position :  Advocation  of 
the  decision,  so  far  as  it  disposed  of  the  merits,  was  competent  (sec. 
24  of  statute)  ;  but,  so  far  as  regarded  the  defendei's  expenses,  the 
action  stood  dismissed  by  the  Act,  and  could  not  then  be  advocated. 
The  latter  part  of  the  action,  however,  might  have  been  revived  by 
the  Sheriff  at  any  time  within  the  second  period  of  three  months, 
in  terms  of  the  15th  section  of  said  statute. 

Practically,  then,  what  might  have  resulted,  assuming  that  during 
the  second  period  of  three  months  the  pursuer  had  presented  a  note 
of  advocation  of  the  Sheriff's  decision  f  It  is  possible  he  might 
ultimately  have  succeeded  in  getting  it  reversed  an  the  meritSj  and 
in  obtaining  decree  in  terms  of  his  summons,  with  expenses.  But 
the  note  could  not  have  operated  as  a  revival  of  the  action  as  regards 
expenses;  for  the  statute  confines  the  power  of  revival  to  the 
Sheriff.  Neither,  as  already  stated,  could  that  part  then  be  advo- 
cated. Therefore  the  pursuer^s  note  of  advocation  could  not  have 
been  founded  on  as  barring  the  defender,  or  Mr  Blackwood  as  his 
agent  (who,  on  the  decision  on  the  merits  finding  his  client  entitled 
to  expenses,  acquired  an  indefeasible  right  to  carry  out  the  action 
for  expenses),  from  moving  the  Sheriff,  any  time  within  the  second 
period  of  three  months,  to  revive  the  action ;  and  on  being  revived, 
it  might  have  been  proceeded  with,  and  decree  for  expenses  taken, 
just  as  if  no  advocation  on  the  merits  had  been  in  dependence.  No 
doubt  advocation  ob  eontingeniiam  might  have  been  applied  for  by 
the  pursuer  after  revival  of  the  action  in  the  Inferior  Court ;  but 
he  might  not  have  taken  that  step ;  and,  if  not,  it  is  submitted  there 
was  no  legal  bar  to  the  Sheriff  giving  decree  for  expenses. 

But  while  all  this  seems  competent  in  law,  there  would  have  been 
a  practical  difficulty,  caused  by  the  proceedings  after  the  expiry  of 
the  first  period  of  three  months,  to  be  overcome, — the  existence  of 
which  difficulty,  so  caused,  seems  to  illustrate  the  unsoundness,  at 
least  the  impracticability,  of  the  views  of  the  Court.  On  the  pur- 
suer intimating  his  note  of  advocation,  the  Inferior  Court  process 
would  be  transmitted  to  the  Court  of  Session ;  and  how,  thereafter 
without  the  process,  could  the  Sheriff  revive  and  proceed  with  the 
action  as  regards  expenses  ?  How  could  one  branch  of  it  be  at  one 
and  the  same  time  proceeded  with  in  the  Supreme  Court,  and 
another  in  the  Inferior  Court! 

Assuming,  however,  that  the  practical  difficulty  could,  in  sonae 
way,  be  got  over  (and  the  defender's  agent  would  have  been  en- 
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titled  to  have  the  process  retransmitted  to  get  it  revived),  if  the 
preceding  remarks  be  well  founded,  matters  might  shortly  '  have 
stood  in  this  position :  The  pursuer  might  have  succeeded  in  ob« 
taining  decree  in  terms  of  his  summons  in  the  advocation ;  while 
the  defender's  procurator,  as  agent  disburser,  might  have  obtained 
decree  against  the  pursuer  for  the  defender's  expenses  in  the  Inferior 
Court* 

What  is  the  next  possible  anomaly  ?  The  pursuer,  in  order  to 
get  the  better  of  such  decree  for  expenses,  would  have  to  apply  a 
second  time  to  the  Court  of  Session,  and  he  would  found  his  ap- 
plication on  the  statement  that  he  had  already  got  the  Sheriff's 
decision  on  the  merits  reversed.  But  as  the  question  of  expenses 
in  the  Inferior  Court  could  not  competently  have  been  under  dis- 
cussion in  the  former  advocation,  the  decree  of  reversal  on  the 
merits  could  not  be  founded  on  to  the  defender's  agent's  prejudice 
in  any  question  with  him  as  to  those  expenses.  Besides,  it  is  pos- 
sible that  expenses  in  the  Inferior  Court,  in  whole  or  in  part,  might 
have  been  awarded  to  the  defender,  irrespective  altogether  of  any 
decision  on  the  merits ;  while.in  order  to  illustrate  the  results  which 
night  flow  firom  the  decision  of  the  Supreme  Court  in  the  suspen- 
sion, it  is  quite  allowable  to  take  the  assumption  that,  in  any  view 
of  the  merits,  expenses,  in  whole  or  in  part,  would  have  been 
awarded  the  defender  in  the  Inferior  Court.  Then  the  decision  in 
the  advocation  might  have  been  pronounced  in  absence  or  default^ 
or  have  been  obtained  under  fraud  or  collusion.  At  all  events, 
enough  has  been  said  to  show  that  it  would  by  no  means  follow, 
iptofaeiOy  from  the  pursuer  having  succeeded  in  the  advocation  of 
the  merits,  that  the  finding  by  the  Sheriff  of  expenses  due  to  the 
defender  must  be  reversed.  The  agent  disburser  would  be  entitled 
to  be  heard  in  support  of  his  decree.  The  discussion  might  lead  to 
a  reconsideration  of  the  merits ;  and  even  were  the  issue  as  regards 
expenses  to  depend  solely  on  a  sound  view  of  the  merits,  it  is  quite 
possible  that  he  might  satisfy  the  Court  that  the  Sheriff's  decision 
on  the  merits  (though  standing  reversed)  was  quite  correct,  and 
thus  that  the  decree  for  expenses  should  stand,  or  at  least  that  on 
other  grounds  it  should  stand. 

In  various  other  views  the  decinon  is  open  to  remark.  Beverse 
the  position  of  parties,  and  suppose  the  pursuer  had  obtained  decree 
in  the  Inferior  Court  with  expenses,  but  that  the  defender  had  con- 
trived to  prevent  procedure  thereafter  till  the  expiry  of  the  six 
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months.  He  would  then  have  been  free  from  the  pursuer^s  ex- 
penses ;  for,  if  the  decision  under  observation  be  correct,  action  for 
expenses  then  stood  finally  dismissed  by  the  statute.  And  how 
then  stood  the  decree  on  the  merits?^  Could  it  be  extracted  1 
According  to  the  Act  of  Sederunt  of  10th  July  1839,  sec.  113,  a 
decree  on  the  merits  cannot  be  extracted  till  forty-eight  hours  after 
the  expenses  have  beeil  modified.  In  the  case  supposed,  expenses 
would  not  have  been  modified.  Would  the  Sheriff-clerk,  notwith- 
standing, have  issued  extract  T  That  Act  of  Sederunt  is  his  law, 
passed  expressly  for  his  guidance,  and,  without  judicial  authority 
authorizing  the  contrary,  he  is  bound  to  conform  to  its  terms.  But 
how  could  the  pursuer  move  in  the  action  for  authority  to  extr&ct, — 
the  Sheriff  being,  according  to  the  decision  of  the  Court,  futietus 
Ojfficii  f 

Further,  there  is  no  doubt  that  reference  to  oath  is  competent 
before  extract,  even  after  final  judgment.  Has  that  right  been  taken 
away  ?  Was  it  not  competent,  after  the  expiry  of  six  months,  to 
have  referred  the  whole  cause  to  the  defender's  oath  in  the  Inferior 
Court  ?  If  not,  what  was  the  bar?  Was  it  that  the  Sheriff  was 
functus  officii  f  Then,  if  he  was,  he  could  only  be  so  by  holding 
that  the  action  on  the  merits  stood  finally  dismissed  by  the  statute. 
Dismissal  is  the  sole  penalty  arising  from  delay.  Once  admit  that 
advocation  is  competent,  and  the  plea  of  dismissal  by  the  statute 
must  vanish,  and  so  must  all  objection  to  reference  to  oath  in  the 
Inferior  Court  (if  otherwise  competent)  any  time  before  extract. 
Such  reference  would  be  competent  according  to  the  view  of  the 
Lord  Ordinary  and  Lord  Cowan,  but  not  of  the  majority  of  the 
Court ;  and  yet  they  admit  that  advocation  of  the  Sheriff's  decision 
was  and  still  is  competent,  for  it  has  not  been  extracted. 

Now,  holding  reference  to  oaths  to  be  competent,  and  assuming 
it  to  be  made  during  the  second  period  of  three  months,  and  to 
substantiate  the  pursuer's  claim,  the  Sheriff  would,  of  course, 
recal  his  former  decision,  and  give  decree  in  terms  of  the  libel. 
But  to  what  extent  could  he  recal  ?  Certainly  no  part  of  the 
action  standing  dismissed  by  the  statute.  As  regards  the  merits^ 
the  action  (so  say  the  Court)  did  not  stand  so  dismissed ;  but 
as  to  expenses,  they  say  dismissal  took  effect.  If  so,  it  oceurred 
on  the  expiry  of  the  first  period  of  three  months.  The  power  of 
revival  does  not  affect  the  position  of  the  case.  So  long  as  that 
power  was  not  exercised,  the  action  stood  dismissed.    The  pursuer 
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did  not  require  to  revive  the  dismissed  part  before  referring  to  the 
defender's  oath.  It  vfbs  the  merits  that  were  to  be  referred.  Then 
his  minute  of  reference  would  be  as  ineffectual  for  the  revival  of  the 
dismissed  portion  of  the  action  as  a  note  of  advocation.  Thus,  we 
are  justified  by  the  decision  of  the  Court  in  holding  that,  even  in 
the  Sheriff  Court,  one  part  of  the  action  may  be  operative,  and 
another  stand  dismissed  by  the  statute.  And  so,  after  the  pursuer 
has,  under  his  reference,  got  the  interlocutor  recalled  so  far  as  the 
Sheriff  had  power  to  recal  it  at  the  time,  and  got  decree  for  his 
daiffl,  with  expenses,  the  defender  might  insist,  within  the  second 
period  of  three  months,  on  having  the  dismissed  part  of  the  action 
revived,  and  proceed  to  have  his  expenses  taxed  and  decerned  for. 
On  payment  of  the  previous  expenses,  the  right  to  have  the  action 
revived  seems  to  be  absolute,  and  not  dependent  on  the  will  of  the 
Sheriff;  and  we  leave  our  readers  to  consider  how  the  defender  is 
to  be  restrained  from  such  a  vexatious  course  in  a  case  where 
awarding  expenses  depended  entirely  on  the  decision  on  the  merits. 
We  contend  for  the  competency  of  revival  irrespective  of  equity ; 
but  the  justice  of  it  will  not  be  denied  in  those  cases  in  which 
expenses,  in  whole  or  in  part,'  do  not  depend  on  the  merits. 

Before  concluding  our  remarks,  we  recur  for  a  moment  to  the 
question  of  advocation.  We  have  said  that  a  process  standing  dis- 
missed by  the  statute  cannot  be  advocated,  and  that  no  portion  of 
an  action  so  dismissed  can  be  advocated.  That  position,  we 
think,  cannot  be  assailed.  We  are  entitled,  then,  to  take  ad- 
vocation as  at  once  the  test  whether  an  action  stands  dismissed, 
and  the  measure  of  the  extent  to  which  it  does  so.  It  is  provided 
by  the  24th  section  of  the  Sheriff  Court  Act,  that  it  shall  be 
competent,  in  any  cause  exceeding  the  value  of  L.25  (as  the 
Inferior  Court  process  did),  to  take  to  review  of  the  Court  of  Ses- 
sion any  interlocutor  disposing  of  the  whole  merits  of  the  cause 
(as  the  Sheriff's  did),  although  expenses,  if  such  have  been  found 
dae,  have  not  been  modified  or  decerned  for.  The  time  for  doing 
so  is  not  limited  to  three  months,  or  six  months,  or  any  period ;  and 
it  remains  as  entire  as  it  ever  was  to  apply  for  advocation  any  time 
before  extract.  And  where,  we  ask,  is  there  any  authority  for 
holding  that,  if  the  advocation  shall  not  be  presented  till  after  the 
eipiry  of  six  months  from  the  date  of  such  interlocutor,  the  advoca- 
tion shall  not  apply  to  the  whole  interlocutor,  but  be  limited  to  the 
merits,  because  as  regards  expenses  the  action  stood  dismissed  by 
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the  sUtate  f  We  unhesitatingly  say  there  is  none ;  that  we  have 
shown  tlie  whole  action  mi^t  have  been  brought  under  review  by 
advocation ;  and,  consequently,  that  no  part  of  it  could  stand  dis* 
missed  by  the  statute.  It  would  indeed  be  an  absurdity  to  suppose 
that  the  Act,  while  providing  for  review,  meant  the  provision  to 
apply  to  what  it  had  dismissed*  Then  there  is  room  for  maintain- 
ing that  the  defender's  agent,  who  acquired  right  to  expenses  on  the 
decision  on  the  merits  being  pronounced,  was  a  third  party,  pro- 
tected by  the  saving  provision  at  the  close  of  the  15th  section  of  the 
Sheriff  Court  Act  from  the  penal  consequences  of  the  former  parts 
of  it;  but  on  this  point  we  do  not  enlarge. 

On  all  these  considerations  we  think  the  views  of  the  Lord  Ordi- 
nary  and  of  Lord  Cowan  are  the  sound  views  of  the  case.  They 
necessarily  imply  that  the  finding  of  expenses  due  to  the  defender 
was  a  mere  accessory,  which  would  as  such  be  carried  by  a  note 
of  advocation  of  the  final  interlocutor  disposing  of  the  merits,  no 
matter  when  presented — ^thus  excluding  the  competency  of  separat- 
ing the  merits  from  the  expenses,  and  so  avoiding  all  practical  diffi- 
culties, and  obviating  the  anomalous  results  which  might  flow  from 
a  contrary  construction; 
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THE  SHERIFF-SUBSTTTUTES'  MEMORIAL. 

(To  the  Editor  of  the  Jouimal  of  Jurisprudence,) 

Sir, — ^I  was  glad  to  see  the  way  in  which  the  memorial  of  the  Sheriff- 
Bubstitates  was  disposed  of  in  year  Journal  of  last  month.  That  docu- 
ment would,  perhaps,  require  little  serioos  notice,  were  it  not  that  its 
conclnding  sentence  suggests  darkly  that  the  agitation  of  these  gentle- 
men is  supported  by  some  iufluence  of  greater  weight  than  one  would  be 
inclined  to  attach  to  the  signatures  appended  to  it.  They  are  impelled, 
it  says,  to  the  procedure  they  have  adopted,  *no  less  by  a  sense  of  the 
injustice  to  which  their  ofiGuse  has  been  too  long  subjected,  than  by  the 
urgent  suggestions  which  have  reached  them  from  many  influential  quar- 
ters.' Now,  on  the  assumption  that  they  are  warranted  in  making  such 
a  statement,  it  becomes  important  that  the  public,  and  especially  the  legal 
profession,  should  remain  alive  to  the  real  tendency  of  the  objects  which 
their  agitation  has  in  new ;  the  more  so,  as  these  gentlemen  are  even  to 
take  the  opportunity  of  the  Social  Science  mutual  improvement  meetings 
next  October,  for  airing  their  grievances  before  such  idle  bigwigs  as  may 
be  caught  on  their  way  from  the  north,  and  fixed  for  a  time  in  our  then 
deserted  city. 
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The  stated  object  of  the  memorialists  shortly  is,  to  nrge  that  the  office 
of  tbe  *  principal  resident  magistrate  in  the  coanty '  sfaoald  be  placed  on 
Eoch  a  footing  as  will  induce  *  properly  qualified  individuals  to  accept  the 
sitoation  when  Tacancies  occnr/  And  farther,  ^The  memorialists  feel 
satisfied  that  the  object  is  mainly  to  be  attained,— ;/ir«t,  by  more  adequate 
salaries  being  attached  to  the  office ;  secondly^  by  a  reasonable  chance  of 
promotion  being  understood  to  belong:  to  it;  and,  tkirdli/,  by  vesting 
the  appointment  of  all  resident  Sheriffs  in  the  Grown.'  One  would,  of 
course,  presume  from  the  last  two  sentences,  that  the  increased  salaries 
are  to  be  reserved  for  the  ^  properly  qualified  individuals '  who  are  to 
^accept  the  situation  when  vacancies  occur;'  but  we  are  afterwards  in- 
formed that  the  memorialists,  though  not  equal  in  attainments  with  the 
ideal  resident  Sheriff  that  is  to  be,  have  equal  responsibilities  thrown 
opoo  them ;  and  therefore,  it  is  argued,  they  are  entitled  to  the  revised 
scale  of  income.  This  argument,  however,  cuts  both  ways.  Suppose  it 
was  suggested,  as  a  diminution  of  the  grievance,  that  the  '  responsibility ' 
of  the  Sheriff  should  be  curtailed,  and  his  jurisdiction  limited,  as  that  of 
the  county  judges  in  England,  to  cases  within  L.50  value  I  However,  if 
GoTemmenty  impressed  by  the  weight  of  duty  under  which  the  memo- 
rialists labour,  are  induced  to  grant  them  an  augmentation  of  income,  I 
am  sure  no  one  in  Scotland  will  grudge  it  them.  What  seems  of  more 
consequence  is  to  show  that  it  is  not  desirable  that  the  office  of  Sheriff- 
substitute  should  be  raised  to  a  position  of  such  comparative  importance, 
as  to  induce  its  general  acceptance  by  a  class  of  the  legal  profession  of 
greater  attainments  and  ability  than  those  who  now  accept  it. 

In  a  small  country  which  possesses  laws  of  its  own,  it  is  necessary  for 
the  elaboration  and  perfection  of  those  laws,  as  well  as  for  their  due 
administration,  that  the  State  should  charge  itself,  to  some  extent,  with 
the  protection  and  encouragement  of  the  class  to  whom  the  administration 
of  these  laws  is  committed.  This  was  early  seen  in  our  own  country  by 
those  who  established  and  confirmed  the  privileges  of  the  College  of  Jus- 
tice. It  was  understood  in  England  by  those  who  have  jealously  guarded 
the  exclusive  jurisdiction  of  the  King's  Courts.  And  while  in  England 
the  great  aniount  of  business  necessarily  brought  into  the  Supreme  Courts 
will  always  secure  the  attraction  of  high  attainments  in  the  legal  pro- 
fession, the  same  result  cannot  be  secured  in  a  small  country  like  Scotland, 
without  a  continuance  of  the  inducements  which  have  hitherto  contributed 
to  keep  up  a  high  standard  of  legal  attainment  within  the  College  of 
Jastice.  And  the  tendency  of  the  movement,  popular  .in  some  quarters, 
which  aims  at  withdrawing  business  from  the  supreme  to  the  local  courts, 
is  directly  calculated  to  weaken  the  mainspring  of  our  legal  machinery. 

Those  who  are  anxious  for  the  more  efficient  administration  of  justice 
in  local  courts,  are  apt  to  lose  sight  of  the  far  greater  importance  of  the 
efficient  administration  of  the  law  by  the  Supreme  Courts.  It  is  not  for 
the  benefit  of  A.  alone  that  a  wise  judgment  is  pronounced  in  the  advoca- 
tion at  his  instance  against  B.;  it  is  for  the  benefit  of  C,  D.,  E.,  etc.,  who, 
ia  consequence  of  that  judgment,  are  so  advised  as  to  keep  clear  of  litiga- 
tion. Ajid,  therefore,  it  would  be  far  less  injurious  to  the  community 
that  the  local  judge  should  settle  the  case  between  A.  and  B.,  by  tossing 
up  first,  than  that  the  cause  should  miscarry  in  the  Supreme  Court  for 
want  of  ability  on  the  part  of  the  bar,  or  clearness  of  judgment  on  the 


144  DIGEST  OF  DECISIONS  IN 

bench.  On  the  character,  therefore,  of  the  bench  and  bar  of  the  Snpreme 
Coarts,  depends  one  great  element  of  the  efficiency  of  onr  legal  Bjstem, — 
the  sonndness  of  onr  guiding  decisions.  But  there  is  another  element 
which  depends  no  less  on  the  permanent  standard  of  ability  of  oar  bar; 
that  is,  the  amendment  of  the  law  by  direct  legislation.  If  a  legal  system 
were,  or  could  be,  reduced  to  a  permanent  standard  of  fixed  rules,  and  if  it 
could  be  shown  that  the  system  was  so  extended  as  to  embrace  all  pos- 
sible exigencies  of  society,  and  yet  so  certain  as  to  be  capable  of  admini- 
stration by  ordinary  common  sense,  it  would  then  be  time  to  abolish  the 
Supreme  Courts,  and  the  administration  of  justice  would  become  a  routine 
business,  proper  only  for  local  magistrates.  But  if,  on  the  other  hand,  a 
legal  system  be  a  delicate  machine,  which  requires  constant  adjustment 
and  adaptation  to  keep  pace  with  the  requirements  of  society ;  and  if  the 
requirements  of  society  are  growing  so  fast,  that  it  is  confessedly  beyond 
the  power  of  our  ablest  legislators  to  adapt  the  machinery  of  the  law  so 
as  to  keep  pace  with  them,  then  there  is  plainly  the  greatest  need  of 
maintaining  the  standard  of  attainment  in  those  about  the  Supreme  Courts 
by  every  protection,  by  every  encouragement  possible. 

It  is  said  by  those  outside  the  legal  professioi^  that  we  are  protected 
and  encouraged  enough.  Be  it  so !  To  that  the  country  owes  a  legal 
system  on  the  whole  admirably  suited  to  its  wants.   ^*  XpafAtia  yd^  xoxm/« 

fAtftw/Atpo4  irl(oi/f/*  But  it  is  not  by  extending  the  encouragement  to 
local  jurisdiction  that  the  funds  of  Government  are  best  employed  towards 
improving  the  administration  of  the  law ;  it  is  by  helping  to  maintain  the 
character  of  the  courts  which  control,  and  the  legislation  which  directs, 
the  current  of  the  whole  system. — I  am,  etc., 

B.C. 
Edinburgh,  Fd.  1863. 
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FIRST  DIVISION. 

Campbell  v.  M*Laren. — Jan.  28. 

New  TrkU—Ptint. 

In  this  case  a  verdict  was  some  time  ago  returned  for  the  defender. 
The  pursuer  having  moved  the  Court  for  a  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  as  contrary  to  the  evidence,  and  at  the 
same  time  asked  for  an  order  to  have  the  presiding  judges'  notes  of  evi- 
dence printed,  the  Court  made  the  order  for  the  notes,  and  sent  the  case 
to  the  Sumraar  Roll.  The  defender  afterwards  moved  the  Court  to  dis- 
charge the  last  order,  and  apply  the  verdict,  in  respect  the  notes  of  evi- 
dence had  not  yet  been  printed.  The  Lord  Justice-Clerk  said  the  motion 
was  quite  out  of  place.    It  was  not  a  statutory  requisite,  but,  on  the 
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contrary,  a  modern  innoyation,  to  have  the  notes  of  evidence  printed. 
The  motion  for  the  rale  coald  quite  competently  be  heard  though  there 
was  not  a  scrap  of  paper  before  the  Court. — Motion  refused. 

CoRios  V.  CoRHiE  AND  Others. — Jan.  30. 

Agent  and  Client — Authority  to  Compromise. 

The  pursuer  in  this  case  is  Mrs  Elizabeth  Baxter  or  Cormie,  residing 
in  Bargbead,  and  the  defenders  are  James  Cormie,  sailor  at  Burghead, 
Alexander  Gordon,  writer  in  Elgin,  and  William  Qrigor,  writer  in  Elgin. 
An  action  of  count  and  reckoning  was  brought  in  the  Sheriff  Court  of 
Elgin  against  the  pursuer,  Mrs  Cormie,  as  executrix-dative  of  her  late 
husband,  at  the  instance  of  one  of  her  sons.     Mr  Gordon  acted  as  agent 
for  the  pursuer,  and  Mr  Grigor  as  agent  for  the  defender.    After  certain 
procedip*e,  the  action  was  compromised,  and  decree  was  pronounced 
against  Mrs  Cormie,  the  defender,  in  terms  of  the  compromise,  for  the 
SQm  of  L.40.     The  object  of  the  present  action  is  to  have  that  decree 
rednced  and  set  aside,  and  certain  claims  made  good  against  the  defender 
Grigor  for  having  compromised  the  action  without  authority,  and  against 
the  defender  Gordon  for  having  colluded  with  Grigor  in  effecting  the 
compromise.     The  Lord  Ordinary  (Ardmillan)  decerned  against  the  de- 
fenders Cormie  and  Gordon,  in  conformity  with  the  conclusions  of  the 
libel,  in  respect  of  their  having  made  no  appearance ;  but  in  regard  to  the 
defender  William  Grigor,  found  that  the  pursuer  had  not  made  averments 
relative  and  sufficient  to  support  the  conclusions  of  the  action  against 
him,  or  to  entitle  her  to  take  an  issue  against  him.    The  pursuer  having 
reclaimed,  the  Inner  House  recalled  the  Lord  Ordinary's  interlocutor,  and 
found  that  the  pursuer  was  not  entitled  to  the  issue  she  proposed  against 
the  defender  Grigor ;  but  before  answer  as  to  his  liability  for  any  part  of 
the  expense  to  which  she  had  been  put  in  obtaining  a  reduction  of  the 
Sheriff  Court  decree,  allowed  to  both  parties  a  proof  of  their  respective 
averments  as  to  the  circumstances  under  which  the  decree  was  obtained 
and  extracted.    A  proof  having  been  taken,  the  Court  at  advising  were 
of  opinion  that  the  import  of  the  evidence  showed  that  Grigor  had  suffi- 
cient authority ;  and  as  it  did  not  appear  that  he  acted  in  male  Jide,  the 
judgment  was  for  absolvitor. 

LiKDESAY  V.  Shields. — Jan,  31. 

Expenses — New  Tried, 

When  this  case  was  tried,  the  jury  returned  a  verdict  for  the  pursuer. 
Oo  the  motion  of  the  defender  the  Court  granted  a  new  trial  on  the 
groand  that  the  verdict  was  contrary  to  evidence,  reserving  the  question 
of  expenses.  At  the  second  trial  the  jury  returned  a  verdict  for  the  de- 
fender. The  pursuer  now  asks  the  Court  to  award  him  the  expenses  of 
the  first  trial  in  respect  of  his  success  therein ;  and  the  defender  seeks  the 
expenses  of  both  trials  in  respect  of  his  success  in  the  second.  The  Court 
nnanimoDsly  found  neither  party  entitled  to  the  expenses  of  the  first  trial, 
and  allowed  the  defender  the  expenses  of  the  second. 
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HuiiTEB,  ETC.,  V.  Tbe  Nobth  Bbitish  Railway  Co. — Feb.  3. 

Jury  Cause — Notice  of  TriaL 

Tliese  are  foar  separate  actions  of  damages  against  the  North  British 
Railway  Company,  for  injaries  receiyed  by  the  porsaers  throagh  tbe 
railway  accident  which  occurred  about  April  last  at  the  Maxton  Junction, 
in  Roxbarghshire,  on  the  North  British  line.  The  pnrsners  gave  notices 
of  trial  at  the  Spring  Circnit  at  Jedburgh ;  and  tbe  defenders  having 
thereafter  moved  the  Lord  Ordinary  (Barcaple)  to  fix  the  trials  before 
himself  during  session,  his  Lordship  to-day  reported  the  motion  in  terms 
of  the  statute.  The  defenders  contended  that  as  the  pursuers  had  given 
notice  of  trial  at  circuit,  with  the  view  of  having  the  cases  tried  by  juries 
drawn  from  the  district  in  which  the  accidents  occurred,  and  where  tbe 
pursuers  reside,  it  would  promote  the  ends  of  justice  were  the  Courts  in 
the  exercise  of  its  discretion,  either  to  sustain  the  defenders'  motion,  that 
the  trials  should  be  before  the  Lord  Ordinary  during  session,  or  to  ap- 
point them  to  take  place  at  the  sittings  at  the  close  of  tbe  session.  The 
Lord  President  said  the  only  cause  shown  for  interfering  with  the  notice 
given  by  the  pursuers  was  the  prejudice  likely  to  arise  from  the  partial 
feelings  of  the  jurymen  in  the  district  in  which  the  pursuers  reside ;  bat 
that  would  apply  in  every  case  where  one  of  the  parties  resided  in  the 
country  where  the  trial  took  place.  Besides,  the  railway  was  in  the  dis- 
trict of  Jedburgh  too,  and  the  company  had  its  influence  as  well  as  the 
pursuers.  There  were  four  counties  iu  that  district  from  which  the  jury- 
men will  be  drawn,  and  it  was  difficult  to  suppose  that  prejudice  could  be 
suffered,  with  the  right  of  challenge  of  interested  parties  which  was  com- 
petent.    The  pursuers'  notice  must  stand. 

Henderson  v.  Irvine. — Feb,  4. 

Triennial  Prescription — Judicial  Admission. 

This  is  an  action  for  seven  years'  arrears  of  wages,  said  to  have  been 
earned  by  the  pursuer  in  the  service  of  the  deceased  Mr  Williamson, 
merchant  in  Lerwick,  on  whose  estate  the  defender  Irvine  is  judicial 
factor.  The  action  was  raised  in  the  Sheriff  Court  of  Shetland,  and  the 
Sheriff-substitute  allowed  both  parties  a  proof  proiU  de  jure  of  their  re- 
spective averments,  whereon  the  defender  presented  a  note  of  advocation 
to  the  Court  of  Session.  The  Lord  Ordinary  (Ardmillan)  recalled  the 
Sheriff-substitute's  interlocutor,  and  found  that  the  triennial  prescription 
applied  to  the  wages  claimed,  in  so  far  as  these  were  alleged  to  have  been 
earned  prior  to  three  years  before  the  date  of  raising  the  action,  and, 
consequently,  that  the  wages  claimed  for  the  time  prior  to  the  prescriptive 
period  could  only  be  proved  to  be  due  by  writ  or  oath.  Against  this  in- 
terlocutor the  pursuer  reclaimed,  and  contended  that  the  triennial  pre- 
scription did  not  apply  to  any  part  of  the  wages  sued  for — (L)  because 
there  were  on  the  record  an  admission  of  the  alleged  service,  and  state- 
ments amounting  to  an  admission  of  non-payment  of  wages  therefor; 
and  (2)  because  the  pursuer's  chum  was,  in  fact,  for  the  balance  due  to 
him  on  a  current  account  in  which  the  wages  were  entered,  and  the  last 
item  of  which  was  dated  within  three  years  from  the  raising  of  the  action. 
The  Court  found  that  the  admissions  of  the  defender  in  tbe  record  most 
be  taken  with  their  qualifications,  and  that  when  so  taken  there  was 
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DotbiDg  in  them  to  preclude  bim  from  setting  np  the  plea  of  prescription 
against  the  present  demand  for  wages ;  and  farther,  that,  as  the  account 
current  founded  on  contained  no  items  daring  the  period  for  which  wages 
were  claimed,  except  the  entries  of  the  wages,  the  pursoer  had  failed  to 
establish  bis  proposition,  that  the  present  action  involved  a  matter  of 
accounting.  Their  Lordships,  therefore,  refused  the  reclaiming  note,  and 
adhered  to  the  Lord  Ordinary's  interlocutor. 

McGregor  v.  McGregor's  Trustees. — Feb.  5. 

Heritable  or  Moveable. 

The  point  raised  in  this  case  is  whether  certain  heritable  subjects  at 
Meadowside  belonging  to  the  late  firm  of  Messrs  Tod  and  M'Gregor, 
engineers,  Glasgow,  are  to  be  regarded  as  heritable  or  moveable,  quoad 
the  succession  of  one  of  these  gentlemen.  Messrs  Tod  and  McGregor 
w^e  infeft  in  the  subjects  on  a  feu-charter  in  their  favour,  as  individuals, 
bat  they  had  been  bought  nuder  a  contract  of  sale,  in  favour  of  the  firm, 
and  the  price  was  paid  out  of  the  company's  funds.  In  a  state  of  the 
company's  affairs  made  up  shortly  before  its  dissolution,  and  signed  by 
both  the  partners,  the  Meadowside  subjects  are  specially  included.  The 
Lord  Ordinary  (Ardmillan)  held  that  the  subjects  in  question  must  be 
regarded  as  company  property,  and  the  right  thereto  personal,  so  far  as 
regards  the  share  of  each  partner  therein;  and  the  Court  adhered. 

Pety  Earl  op  Eglinton  and  Wiinx)N. — Feb.  7. 

Entail — Authority  to  burden. 

This  is  an  application  by  the  heir  of  entail  in  possession  of  the  Mont- 
gomerie  estates  for  authority  to  burden  the  entailed  lands  with  the  sums 
provided  in  favour  of  younger  children  by  the  late  Earl  of  Eglinton  in 
his  contract  of  marriage  under  the  powers  conferred  by  the  deed  of 
entail  and  the  Aberdeen  Act.  The  entail  empowers  the  heirs  of  entail  to 
make  provisions  for  their  younger  children  to  the  extent  of  three  years' 
rental,  but  nnder  the  restriction  that  when  the  power  shall  have  been 
onee  exercised,  no  subsequent  heir  of  entail  shall  grant  provisions  until 
the  former  have  been  satisfied  and  paid  in  whole  or  in  part.  These 
powers  had  been  exercised  by  a  prior  heir  of  entail.  The  respondents, 
the  next  heirs  of  entail,  objected  to  the  prayer  of  the  petition  being 
granted,  at  least  to  the  extent  sought,  on  the  ground  that  the  capital  of 
the  sums,  which  had  been  made  a  burden  on  the  estate  under  the  powers 
contained  in  the  deed  of  entail,  had  not  been  deducted  in  calculating  the 
amount  of  rental  available  for  granting  provisions  under  the  deed  of 
entafl  and  the  Aberdeen  Act,  but  that  only  the  interest  of  these  sums  had 
been  taken  into  account.  In  support  of  the  objection,  reference  was 
made  to  the  limitation  in  the  entail,  and  to  the  second  part  of  the  12th 
section  of  the  Aberdeen  Act,  which  it  was  contended  limited  the  powers 
of  an  existing  heir  of  entail  to  grant  provisions  under  the  statute,  during 
the  subsistence  of  provisions  granted  by  a  prior  heir  under  the  powers 
conferred  by  the  entail.  In  support  of  the  petition  it  was  argued  that 
the  12th  section  of  the  Aberdeen  Act  only  referred  to  the  heir  of  entail 
in  possession,  and  prevented  him  from  granting  provisions  to  younger 
children,  both  under  the  deed  of  entail  and  the  Aberdeen  Act ;  but  that 
it  in  no  way  diminished  his  power  to  grant  provisions  under  Uie  Act  in 
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conseqaence  of  prior  heirs  having  availed  themselves  of  powers  contained 
in  deeds  of  entail,  and  reference  was  made  to  the  ease  of  Lochhart, 
Jalj  15,  1853,  as  fixing  ibis.  The  Court  adopted  the  petitioner's  con- 
struction of  the  statute,  and  granted  authority  as  craved. 

Susp.j  Chapman  v.  Stuart. — Feb.  7. 

Bankruptcy — Bcmkmg* 

The  suspender  is  an  acceptor,  along  with  George  Harper  and  John 
Harper,  of  a  bill  to  the  charger  for  L.130,  dated  7th  September  1^57, 
payable  at  four  months,  and  falling  due,  therefore,  on  10th  April  1858. 
The  suspension  was  brought  on  the  grounds,  inter  alia,  that  the  otber 
debts  of  Harper  having  been  paid,  it  must  be  held  that  this  debt  should 
have  been  paid  also,  that  the  trustees  had  undertaken  personal  responsi- 
bility for  all  the  debts,  and  that  the  charger,  as  one  of  the  trustees,  had 
failed  to  distribute  the  trust  funds  equally  among  all  the  creditors, 
including  himself  as  the  creditor  on  the  L.130  btlL  The  case  came 
successively  before  Lord  Neaves  and  Lord  Ormidale,  the  former  of  whom 
ordered  an  investigation  of  the  circumstances.  Ultimately,  Lord  Ormi- 
dale refused  the  suspension.  On  a  reclaiming  note,  the  majority  of  the 
Court  were  of  opinion  that  the  trustees,  including  the  charger,  had 
failed  to  fulfil  the  purpose  of  the  trust,  which  directed  an  equal  division 
of  the  trust  funds  among  all  the  creditors ;  but  as  it  appeared  that  the 
amount  of  funds  actually  realized  only  amounted  to  L.185,  they  held 
that  it  was  only  to  the  extent  of  the  dividend  which  that  sum  would  have 
afforded  on  the  total  debt  that  the  suspender  had  any  reason  to  complain. 
The  charge  must  therefore  be  suspended  to  the  extent  of  L.23,  the 
amount  of  the  dividend ;  but  in  regard  to  the  balance  of  the  L.130,  it 
would  be  sustained. 

Pet.,  Russell. — Feb.  10. 

Process — Poors  BolL 

The  applicant's  husband  is  at  present  in  jail;  she  is  41  years  of  age,  and 
has  seven  children.  She  asks  to  be  put  on  the  poor's  roll  for  the  purpose 
of  defending  an  action  which  has  been  raised  against  her  with  the  object 
of  depriving  her  of  certain  heritable  subjects  of  which  she  is  at  present 
possessed.  The  rents  of  these  subjects  amount  to  about  L.50  per  annum. 
It  was  stated  that  the  pursuers  had  not  used  arrestments  on  the  depend- 
ence of  the  action.  The  application  was  opposed,  and  the  Court  refused 
it  m  hoc  statu,  indicating,  however,  at  the  same  time,  an  opinion  that,  in 
the  event  of  the  pursuer  using  arrestments,  and  thereby  tying  up  the 
defender's  funds,  she  would  be  a  proper  person  for  admission  to  the  roll» 
assuming  that  she  had  a  prchabiUs  causa  UtigandL 

Bob's  Trustees  v.  Hutton. — Feb.  10. 

ObUgatum — Discharge. 

This  case  came  before  the  Court  for  adjustment  of  issues.  The  action 
is  at  the  instance  of  the  trustees  of  the  late  Alexander  Rob,  farmer  at 
Mains  of  Menstry,  and  concludes  for  payment  of  the  composition  due 
nnder  the  sequestration  of  Robert  Meiklejohn,  Connal,  and  Company,  and 
of  the  defender  as  a  partner  of  that  company,  on  a  debt  alleged  to  have 
been  incurred  by  that  company  to  Mr  Rob.     The  defender  did  not  object 
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to  these  issues ;  bat  he  proposed  a  connter  issue,  raising  the  question, 
'Whether  the  said  deceased  Alexander  Rob  discharged  or  abandoned 
the  said  claim  against  the  defender  V  Lord  Kinloch  was  for  refusing  to 
allow  the  counter  issue,  the  averments  appearing  to  him  too  scanty  to 
support  so  serious  a  plea  as  that  of  discharge. 
The  Court  to-day  took  the  same  view,  and  disallowed  the  counter  issue. 

Wabden  jind  SMrra  v.  Brttish  Liken  Company. — Feb.  13. 

Bill  of  Exchange — Forgei^ — Adoption, 

The  bank  has  charged  the  suspenders  as  the  acceptors  of  a  bill  drawn 
npon  them  by  James  Robertson,  farmer,  Mains  of  Letharo,  in  Forfarshire. 
The  bill  is  dated  28th  February  1862,  and  was  payable  six  months  after 
date.  On  the  24th  May  1862,  the  chargers'  agent  at  Arbroath  who  had 
discounted  the  bill  wrote  to  one  of  the  suspenders,  Mr  John  Smith,  Bank- 
head  of  Lour,  asking  whether  arrangements  had  been  made  in  reference 
to  the  estate  of  the  drawer,  Robertson's  father-in-law,  so  as  to  retire  the 
bill.  Mr  Smith  did  not  answer  this  letter,  and  it  is  averred  that  he 
communicated  it  to  the  other  suspender.  On  the  22d  Angust  Robertson 
absconded,  and  immediately  after  it  was  reported  that  he  had  been  ap- 
prehended on  a  charge  of  forgery.  Three  days  after,  the  suspenders 
intimated  that  their  signatures  to  the  bill  charged  on  were  forged.  The 
suspenders  proposed  an  issue  to  try  the  question  of  forgery,  and  the 
chargers  proposed  a  counter  issue,  to  the  effect  that  the  suspenders 
adopted  their  signatures  to  the  bill. 

The  Court,  by  a  majority,  disallowed  the  counter  issue,  holding  that 
there  were  no  sufficient  allegations  of  adoption  in  the  record,  the  only 
specific  allegation  on  record,  in  addition  to  the  general  allegation  that  the 
suspenders  induced  the  bank  to  belieye  that  the  signatures  were  genuine, 
being  that  the  letter  intimating  that  they  were  acceptors,  which  was  sent 
to  one  of  them,  and  communicated  by  him  to  the  other,  had  not  been 
answered. 

Rogers  v.  Dick. — Feb.  19. 

Reparation — Slander, 

This  is  an  action  of  damages  for  slander  at  the  instance  of  the  Rev. 
Charles  Rogers,  residing  in  Stirling,  LL.D.,  and  chaplain  at  Stirling 
Castle^  against  John  Dick,  Esq.  of  Craigengelt,  and  residing  in  Stirling. 

The  following  issues,  which  sufficiently  explain  the  nature  of  the  case, 
were  adjusted : — 

*•  1.  Whether,  on  or  about  the  14th  of  October  1851,  the  defender,  for 
the  purpose  of  getting  the  pursuer  dismissed  from  his  situation  as  chaplain 
at  Stirling  Castle,  wrote  and  transmitted  to  the  Principal  Secretary  of 
State  for  War  a  letter  of  and  concerning  the  pursuer,  in  the  terms  set  forth 
in  the  schedule  hereto  annexed ;  and  whether  in  said  letter  the  defender 
falsely,  calumniously,  maliciously,  and  without  probable  cause,  represented 
the  pursuer  as  haying  neglected  his  clerical  duties  in  the  pursuit  of  objects 
of  a  secular  description,  incompatible  with  the  proper  discharge  of  the 
datles  of  his  office  as  chaplain  at  Stirling  Castle,  and  as  having  attempted 
to  desecrate  parish  churches  by  an  illegal  act,  to  the  loss,  injury,  and 
damage  of  the  pursuer? 

*  2.  Whether,  on  or  about  7th  November  1861,  at  Stirling  Castle,  and 
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in  the  presence  and  hearing  of  the  Reverend  George  Robert  Gleig,  Chap->* 
Iain-General,  Major  Elton,  Commander  of  the  22d  Depot  Battalion  at 
Stirling  Castle,  and  Major  J.  M^Bean,  92d  Royal  Highlanders,  Mr  John 
Dick,  jnn.,  speaking  for  the  defender,  who  was  then  and  there  present, 
and  by  the  instructions  of  the  defender,  given  malicionsly,  and  witbont 
probable  cause,  did  make  a  false  and  calnmnions  statement,  to  the  effect 
that  the  pursuer  had,  some  years  ago,  appended  to  the  prospectus  or 
preliminary  notice  of  a  society,  originated  by  himself,  a  list  of  names  of 
persons  as  members  thereof,  without  any  authority  from  such  persons,  to 
the  end  that  he  might  collect  money  under  the  pretext  of  improving  tbe 
town  of  Stirling,  and  thereafter  transfer  the  same  into  his  own  pockets ; 
that  he  had  raised  L.40  in  this  way ;  and  that  ^'  where  the  money  now  is, 
Dr  Rogers"  (meaning  the  pursuer)  '*  knows  best,''  meaning  thereby  that 
pursuer  had  been  guilty  of  fraud,  to  the  loss,  injury,  and  damage  of  the 
pursuer  1 

*  3.  Whether,  time  and  place  aforesaid,  and  in  the  presence  and  hear- 
ing of  the  persons  foresaid,  the  defender  falsely,  calumniously,  maliciously, 
and  without  probable  cause,  stated  that  the  pursuer  had  appropriated  to 
his  own  use  about  L.60  of  the  Wallace  Monument  Funds,  and  that  he 
was  now  raising  money  from  the  landowners,  clergy,  and  others  through- 
out the  country,  at  7s.  6d.  each,  to  form  the  funds  of  a  Churchyard  Im- 
provement Society,  for  the  ostensible  purpose  of  levelling  all  the  church- 
yards in  Scotland,  but  that  his  (the  pursuer's)  object  was  to  do  with 
these  funds  as  he  had  done  with  the  moneys  of  other  societies,  meaning 
thereby  that  the  pursuer  had  been  guilty  of  fraud,  and  intended  to  commit 
fraud,  to  the  loss,  injury,  and  damage  of  the  pursuer? 

'  4.  Whether,  time  and  place  aforesaid,  and  in  the  hearing  of  the  per- 
sons foresaid,  the  defender  falsely,  calumniously,  maliciously,  and  without 
probable  cause,  stated  that  the  pursuer  had,  during  the  night,  thrown 
down  some  walls  attached  to  burying-places  at  the  High  Church  of  Stir- 
ling, and  that  this  proceeding  of  his  had  involved  the  town  of  Stirling  in 
an  action  which  had  cost  the  burgh  about  L.400 ;  or  did  falsely,  calum- 
niously, maliciously,  and  without  probable  cause,  make  statements  of  the 
like  import  and  to  the  like  effect,  to  the  loss,  injury,  and  damage  of  the 
pursuer?' 

Damages  laid  at  L.5000. 

With  regard  to  the  second  issue,  the  Conrt  were  of  opinion  that  the 
averments  on  record  were  generally  so  loose  and  peculiar  that  they  were 
hardly  sufficient  to  warrant  the  proposed  issue ;  but  as  the  defender  did 
not  object  to  the  issue  on  this  ground,  their  Lordships  were  not  disposed, 
ex  propria  motu^  to  disallow  it.  The  defender  might  have  good  reason  for 
wishing  it  not  to  be  disallowed. 

The  Lord  President  observed  as  to  the  last  issue,  that  while  he  was 
of  opinion  the  issue  in  question  contained  slanderous  matter  as  agunst 
the  present  defender,  it  might  have  borne  a  different  construction  if 
directed  against  a  layman.  In  like  manner,  an  allegation  that  a  layman 
had  gone  a-fishing  on  Sunday  might  not  be  slanderous,  whilst  the  same 
statement  as  to  a  clergyman  would  undoubtedly  be  so, — ^in  Scotland,  at 
any  rate. 
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Fet»y  John  Kennedt. — Jan.  27. 

Process — Citation, 

The  petitioner  some  time  ago  raised  an  action  against  a  debtor  resident 
in  England,  and  proposed  to  found  jurisdiction  against  him  by  arresting 
foods  belonging  to  him  in  the  hands  of  a  party  in  the  island  of  Lewis.  It 
appears  that  in  that  island  there  are  no  roessengers-at-arms,  and  accord- 
ingly the  Coart,  on  the  report  of  the  Lord  Ordinary  on  the  Bills,  on  19th 
Jaoe  1862,  granted  warrant  to  sheriff-officers  in  the  island  to  execute  the 
Atre&imenU  junsdictionis  fundandcB  causa.  The  defender  having  died,  an 
action  of  transference  has  been  raised  against  his  representatives,  upon 
which  it  is  necessary  to  use  arrestment  to  found  jurisdiction  against  them. 

The  Court  to-day,  on  the  report  of  the  Lord  Ordinary  on  the  Bills, 
granted  warrant  in  the  same  terms  as  on  19th  June  last. 

AdD.^  M'CuLLOOH  OF  Ardwall  v.  The  Dumfries  and  Maxwelltown 

Water  Commissioners. — Jan.  29. 

Interdict — Property — Privilege  of  Water. 

By  the  Dumfries  and  Maxwelltown  Water  Works  Act,  1850  (13  and 
U  Vict.,  cap.  34),  the  respondents,  as  the  Commissioners  of  said  Water 
Works,  were  empowered  to  make  the  said  works,  for  the  purpose  of  sup- 
plying the  royal  burgh  of  Dumfries,  and  burgh  of  barony  of  Maxwell- 
town,  and  the  suburbs  of  those  burghs,  with  water  from  Lochrutton 
Loch,  in  the  Stewartry  of  Kirkcudbright,  and  the  streams  issuing  there- 
from and  adjacent  thereto;  and  by  clause  18th  of  that  Act,  Uo  make 
and  maintain  the  proposed  works  through  the  lands  delineated  on  the 
plans,  and  described  in  the  book  of  reference,  according  to  the  levels  de- 
fined on  the  sections,  and  to  enter  upon,  take,  and  use  such  of  the  said 
lands,  waters,  and  streams  as  shall  be  necessary  for  that  purpose.'  By 
clause  21  and  22  of  the  said  Act,  it  is,  inter  aUa^  provided,  ^  that  the 
powers  of  the  Commissioners  for  the  compulsory  purchase  of  lands^  waters, 
and  streams  for  the  purpose  of  the  Act,  or  for  the  compulsory  acquisition 
of  any  right  therein,  shall  not  be  exercised  after  the  expiration  of  five 
years  from  the  passing  of  this  Act.'  The  respondents,  by  virtue  of  the 
powers  conferred  on  them  by  the  said  special  Act,  entered  upon  and  took 
possession,  for  the  purposes  of  the  Act,  of  certain  portions  of  the  estate 
of  HQls,  adjoining  Lochrutton  Loch,  then  belonging  to  the  advocator's 
father,  and  now  to  the  advocator,  as  heir  of  entail,  who  is  also  a  joint 
proprietor  of  Lochrutton  Loch.  In  December  1850,  and  June  1851,  the 
respondents,  in  pursuance  of  the  provisions  contained  in  the  said  special 
Act,  and  other  Acts  incorporated  therewith,  intimated  to  the  advocator's 
predecessors  in  the  estate  of  Hills,  that  part  of  the  works  authorized  to 
be  made  by  them  would  be  constructed  in,  on,  and  through  lands,  waters, 
and  streams  in  Lochrutton  parish,  belonging  to  the  then  proprietor  of 
Hills,  and  that  the  respondents  required  to  purchase,  take,  and  use  cer- 
tain portions  of  the  said  lands,  and  certain  servitudes,  rights,  and  privi- 
leges in  uid  over  the  same  lands,  waters,  and  streams  on  the  said  estate 
of  Hills ;  and  along  with  the  said  notices  or  schedules  of  intimation  which 
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described  the  exteDt  of  land,  and  the  specific  servitudes,  rights,  and  pri- 
vileges reqnired  by  the  respondents  for  the  purposes  of  the  Act,  there 
were  delivered  to  the  proprietor  of  Hills  plans  on  which  the  said  portions 
of  lands,  servitades,  rights,  and  privileges  were  delineated.  After  tiiese 
intimations,  and  when  the  said  water  works  had  been  completed,  and  were 
in  full  operation,  supplying  the  foresaid  burghs  and  suburbs  with  water, 
the  respondents  on  the  one  part,  and  the  parties  (including  the  advoca- 
tor's predecessors  in  the  Hills  estate)  interested  in  Lochrutton  Loch,  on 
the  other  part,  by  virtue  of  the  powers  given  to  them  by  the  said  special 
Act  and  the  Lands  Clauses  Consolidation  Act,  entered  into  a  submission 
in  1853  to  Mr  James  Home,  land  valuator,  Edinburgh,  who  was  thereby 
empowered  to  fix  and  settle  by  final  decree-arbitral  the  amount  of  pur- 
chase-money and  compensation  to  be  made  to  the  said  parties  interested 
in  Lochrutton  Loch,  in  respect  of  the  said  operations  of  the  respondents, 
and  the  damages  sustained,  or  to  be  sustained,  by  the  said  parties,  and 
each  of  them,  in  the  execution  of  the  said  undertaking  and  works  there- 
with connected.  The  arbiter  having  accepted  and  acted  on  said  submis- 
sion, pronounced  therein  a  decree-arbitral,  by  which  he,  inter  alioj  found 
the  respondents  liable  in  payment  to  the  judicial  factor  on  the  estate  of 
Hills  of  certain  sums — Ist,  For  the  portion  of  that  estate  taken  by  the 
respondents  for  their  works ;  2d,  For  the  wayleave  or  privilege  of  laying 
the  pipes  connected  with  the  undertaking  through  the  lands  in  possession 
of  the  judicial  factor ;  8d,  For  the  right  or  privilege  of  taking  water  from 
the  Lochtown  Bam,  and  any  contingent  damage  arising  from  the  exercise 
of  that  right ;  4tb,  For  the  right  or  pririlege  of  taking  water  from  Loch- 
rutton Loch,  but  under  this  declaration,  that  if  the  respondents  '  shall 
take  or  draw  from  the  said  loch  more  than  eighty-three  cubic  feet  of 
water  per  minute  for  the  purposes  of  their  works,  then,  and  in  that  event, 
the  aforesaid  parties  of  the  second  part  (viz.,  the  proprietors  of  Lochrat- 
ton  Loch)  are  not  by  this  award  to  be  prevented  from  claiming  from  said 
commissioners  (viz.,  the  respondents)  compensation  for  such  increased 
abstraction.'  In  terms  of  another  provision  of  the  said  decree-arbitral, 
conveyances  of  the  aforesaid  portion  of  the  lands  of  Hills,  and  of  the  ser- 
vitude rights  and  privileges  referred  to  in  the  decree,  were,  in  1854,  exe- 
cuted by  the  said  judicial  factor  on  the  Hills  estate,  and  delivered  to  the 
respondents.  Under  the  disposition  thus  delivered  by  the  said  judicial 
factor  to  the  respondents,  there  was  conveyed  to  them,  '  according  to  the 
true  intent  and  meaning  of  the  said  Act,  the  servitude  right  or  privilege 
of  taking  or  drawing  water  from  Lochrutton  Loch  to  the  extent  of 
eighty-three  cubic  feet  per  minute,'  but  subject  to  the  declaration,  that  if 
the  commissioners  'shall  take  or  draw  from  the  said  loch  more  than 
eighty-three  cubic  feet  of  water  per  minute  for  the  purposes  of.  their 
works,  then,  and  in  that  event,  we  (riz.,  the  proprietors  of  Lochrutton 
Loch)  and  our  foresaids  are  not  by  this  disposition  and  conveyance  to  be 
prevented  from  claiming  from  oar  said  disponees  and  their  foresaids,  com- 
pensation for  such  increased  abstraction,'  etc.  By  virtue  of  the  statutory 
powers,  the  respondents  had,  prior  to  the  foresaid  dispositions,  entered 
into  possession  of  the  lands  and  servitudes.thereby  conveyed,  and,  in  par- 
ticular, had  laid  a  12-inch  pipe  into  Lochrutton  Loch,  and  continued  the 
same  to  a  well  or  tank  about  840  yards  from  the  commencement  of  the 
pipe,  from  which  well  or  tank  the  water  was  conveyed  by  a  9-inch  pipe  for 
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400  yards  to  a  second  well  or  tank  provided  with  a  slaice,  within  the  land 
absoiotely  acquired  by  the  respondents,  from  which  second  well  or  tank 
the  water  was  distributed  through  the  respondents*  filters,  and  collected 
in  their  distributing  tank,  also  situated  within  their  own  ground,  from 
which  distributing  tank  the  water  passed  by  a  9-inch  pipe  for  about  154 
jards  through  the  petitioner's  property  of  Hills,  on  its  way  to  Dumfries. 
The  present  application  for  interdict  was  made  by  the  advocator  on  the 
averments  that  the  respondents  had  made  arrangements,  and  intended  to 
enter,  with  contractors  and  others,  on  the  foresaid  pipe-track,  through 
the  petitioner's  land  of  Hills,  not  for  the  purpose  of  inspecting,  repairing, 
or  renewing  the  pipe  therein  already  laid,  and  hitherto  used  by  them  for 
the  purpose  of  the  said  undertaking,  but  for  the  purpose  of  uplifting  and 
removing  the  present  pipe  of  nine  inches  in  diameter,  and  replacing  it  with 
another  pipe  of  twelve  inches  in  diameter,  thereby  obtaining  an  enlarge- 
meot  and  extension  of  the  right  of  servitude  on  the  said  pipe-track,  and 
of  the  waters  flowing  from  the  said  loch  and  streams  not  authorized  by 
the  foresaid  statutes,  nor  by  the  submission,  decreet-arbitral,  and  convey- 
ances following  thereon,  to  the  great  hurt,  damage,  and  loss  of  the  peti- 
tioner, unless  prevented ;  and  the  petition  for  interdict,  which  was  pre- 
sented to  the  Steward- substitute  of  Kirkcudbright,  concludes,  1st,  for 
interim  interdict  against  the  respondents ;  or,  2d,  for  interdict  against 
them  '  until  it  can  be  ascertained  by  a  remit  to  a  person  of  skill  in  such 
matters,  or  by  other  competent  mode,  what  may  be  the  effect'  (having 
ro<rard  to  the  finding  in  the  said  decree-arbitral  as  to  the  quantity  of 
water  to  be  taken  from  the  said  loch  and  streams)  of  the  respondents' 
intended  operation,  and  thereafter  to  declare  the  said  interim  interdict 
permanent.  It  was  admitted  by  the  respondents  that  they  intend  to  uplift 
and  remove  a  9-inch  pipe  extending  from  their  distributing  tank  towards 
Damfries,  and  passing  for  about  154  yards  through  the  petitioner's  said 
lands,  and  to  replace  it  by  a  12-inch  pipe ;  but  denied  that  such  operation 
is  intended  or  calculated  to  abstract  more  water  from  the  loch  than  eighty- 
three  cubic  feet  per  minute  conveyed  to  them ;  and  maintained  that  the 
operation  is  within  their  statutory  and  stipulated  rights,  and  not  injurious 
to  the  advocator,  who  has  therefore  neither  an  interest  nor  a  right  to 
object  to  it.  The  Steward-substitute  entertained  the  interdict,  and  before 
answer  remitted  to  a  person  of  skill  to  inquire  and  report  as  to  the  cha- 
racter of  the  respondents'  intended  operations.  The  Steward  of  Kirk- 
cudbright, holding  that  the  petition  did  not  set  forth  relevantly  any  case 
of  excess  of  the  respondents'  powers  under  their  Act,  recalled  the  inter- 
locator  and  dismissed  the  petition.  To  this  judgment  the  Court  of  Ses- 
sion, on  a  note  of  advocation,  adhered. 

Hnx  AXD  Others  v.  The  Heritors  of  the  Parish  of 
CouPAR- Angus. — Jan,  30. 

Property —  Churchyard. 

In  this  process  of  suspension  and  interdict,  raised  by  the  deceased 
David  Hill,  of  Hill  Garden,  and  now  insisted  in  by  his  representatives,  the 
complainer  sought  *  to  interdict,  prohibit,  and  discharge  the  respondents 
from  proceeding  to  occupy  and  use,  for  the  purposes  of  building,  the 
burying-ground  in  the  churchyard  of  Coupar-Angus,  attached  to  the 
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eomplainer's  property  of  Hill  Garden,  and  from  disturbing  the  remaiDS  of 
his  ancestors,  and  members  of  his  family,  and  relatives  buried  therein ; 
and  from  obstructing  the  eomplainer's  right  of  access  to  said  burying- 
place,  and  his  free  ingress  and  egress  to  and  from  the  same ;  and  from 
removing  or  displacing  any  portion  of  the  soil  of  said  burying-place,  or 
fences  and  enclosures  surrounding  the  same,  or  any  part  thereof.'  It  ap- 
peared that  the  heritors  were  about  to  erect  a  new  church,  and  that  the 
session-house  and  vestry  were  proposed  to  be  built  on  the  site  occupied 
by  Mr  Hill's  burying-place,  an  equal  extent  of  burying-ground  in  another 
part  of  the  churchyard  being  offered  him  in  place  of  the  ground  taken. 
The  respondents  pleaded  that  the  complainer  had  no  title  to  interfere  with 
their  arrangement  for  the  erection  of  the  buildings,  and  that,  at  all  events, 
he  was  barred  by  acquiescence  and  otherwise  from  asserting  any  such 
right. 

The  Lord  Ordinary  (Kinloch),  holding  that  no  right  of  property  b«ng 
at  issue,  but  a  mere  question  of  the  heritors'  power  of  regulating  the 
churchyard,  there  was  nothing  in  the  case  sufficient  to  warrant  the  inter- 
position of  the  Court,  and  therefore  refused  the  suspension  and  interdict ; 
but  the  Court  unanimously  recalled  his  Lordship's  interlocutor,  and  found 
the  complainer  entitled  to  expenses. 

Prf.,  David  Burt  v.  James  Smith  and  Others. — Fd>,  5. 

Bankruptcy — Appeal, 

In  this  case,  the  Court  held  that  a  resolution  of  the  commissioners  on  a 
bankrupt  estate  fixing  the  trustee's  comraissipn,  is  reviewable  by  the  Lord 
Ordinary  on  the  Bills,  as  '  an  act  of  management,'  under  the  86th  section 
of  the  Bankruptcy  (Scotland)  Act.  Their  Lordships,  therefore,  sustained 
the  competency  of  a  petition  presented  to  the  Lord  Ordinary  by  the  bank- 
rupt complaining  of  the  amount  of  the  commission,  and  remitted  to  the 
Lord  Ordinary  to  proceed  with  the  cause. 

Graham  v,  Graham's  Trustees. — Feb.  6. 
Accounting — Interest. 

This  case  came  up  on  objections  to  a  report  by  Mr  Donald  Lindsay, 
accountant,  to  whom  a  remit  was  made  by  the  Court,  with  the  view  of  as- 
certaining the  amount  now  due  to  the  trustees  on  the  sequestrated  estate  of 
the  pursuer,  the  late  John  Graham,  in  respect  of  the  rents  of  the  estate  of 
Ballagan,  vested  in  him  at  the  date  of  his  death.  The  principal  question 
before  the  Court  was,  whether  the  interest  on  a  debt  of  L.1600,  charged 
on  the  estate  under  a  decree  of  Court,  formed  a  proper  charge  against 
the  capital,  and  did  not  affect  the  income  of  the  estate  payable  to  the 
pursuer  during  his  life.  The  pursuer  maintained  that,  according  to  the 
principle  sanctioned  by  previous  interlocutors  in  the  cause,  the  interest  on 
this  debt  of  L.1600,  borrowed  under  the  authority  of  the  Court,  formed 
no  proper  charge  on  the  income  of  the  estate  payable  to  him  during  his 
lifetime,  but  fell  to  be  added  to  the  debt  chargeable  against  the  capital 
of  the  estate.  The  accountant  refused  to  adopt  this  view  of  the  case,  it 
appearing  to  him  to  be  inconsistent  with  the  principles  applicable  to  an 
accounting  between  capital  and  income. 

The  Court  to-day,  taking  the  same  view  as  the  accountant,  repelled  the 
pursuer's  objection. 
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Crichton  v.  Kejr  and  Crichton. 
Injury — Liability. 

This  was  an  action  of  damages  at  the  instance  of  David  Crichton,  some- 
time laboarer,  residing  in  Dundee,  against  Keir  and  Crichton,  railway 
contractors,  Bankfoot,  near  Dnnkeld,  for  injury  received  by  the  pursuer, 
on  the  10th  September  1860,  while  in  their  employment. 

The  Lord  Ordinary  (Kiuloch)  reported  the  case  to  the  Second  Division, 
at  the  same  time  explaining  his  own  views  of  the  case  in  a  note,  in  which 
he  stated  that  it  appeared  to  him  '  that,  as  described  by  the  pursuer  him- 
self, the  employment  in  the  course  of  which  he  met  with  the  injury  in 
question  was  employment  which  he  voluntarily  undertook  with  all  its 
attendant  risks,  which  were  all  as  patent  to  him  as  they  were  to  the  de- 
fenders, his  employers.  The  pursuer  (his  Lordship  proceeded  to  remark) 
endeavoured  to  set  up  a  special  case  on  the  allegation  that,  having  quitted 
this  particular  employment  for  other  work  for  about  a  week,  he  renewed 
the  employment  on  a  special  promise  ^Hhat  if  he  would  return  to  his 
work  at  the  embankment  with  the  said  horse,  a  new  horse  would  imme- 
diately be  provided,  and  that,  in  the  meantime,  assistance  would  be  given 
to  him  in  working  the  old  horse."  He  says  that  these  promises  were  not 
fulfilled,  and  that  the  injury  occurred  in  consequence.  He  maintains  that, 
in  these  circumstances,  the  defenders  had  made  themselves  responsible, 
by  implied  contract,  for  an  intermediate  injury ;  and  he  quoted,  in  sup- 
port of  his  position,  a  recent  English  case  decided  in  the  Exchequer 
Chamber,  Holmes  v.  Clai^h,  7th  February  1862,  36  L.  J.,  Ex.  Rep.,  p.  356. 
It  appeared  to  the  Lord  Ordinary  that  the  case  quoted  was  essentially 
different  from  the  present.  In  the  English  case,  the  employment  was  in 
a  mill,  where  the  machinery  was  required  by  statute  to  be  fenced,  and 
the  contract  was  for  employment  with  fenced  machinery.  This  liability 
might  have  been  discharged  had  the  workmen  voluntarily  gone  on  to 
work  with  the  machinery  unfenced ;  the  Court  held  that  this  result  would 
not  arise  when  he  continued  to  work  under  a  promise  that  the  fence  should 
be  put  up.  In  the  present  case,  as  appears  to  the  Lord  Ordinary,  there 
was  no  antecedent  liability.'  The  Court  dismissed  the  action,  with  ex- 
penses. 

COOFBR  AND  AtES  V.  ThE  ClYDESDALE  SHIPPING  COMPANY. — Fth.  18. 

Contract — Trial. 

The  respondents  raised  an  action  against  the  advocators,  Messrs  Cooper 
and  Aves,  marine  store  merchants,  Leadenhall  Street,  London,  in  the 
Sheriff  Court  of  Glasgow,  for  the  loss  and  damage  sustained  by  them  in 
consequence  of  their  having,  as  is  alleged,  supplied  unfit  and  unwholesome 
provisions  and  medical  comforts  to  the  ship  '  Forest  Monarch,'  chartered 
bj  the  respondents  to  the  Government  Emigration  Commissioners  for  con- 
veying emigrants  from  London  to  Sydney  in  July  1858.  In  consequence 
of  the  defective  nature  and  quality  of  the  provisions  and  medical  comforts 
Eapplied  by  the  respondents  to  the  emigrants,  a  fine  of  L.100  was  imposed 
npon  them  by  the  Government  Emigration  Commissioners ;  and  SherifiT 
Alison  has  found  (altering  the  judgment  of  Sheriff  Strathearn)  that  the 
respondents  are  entitled  to  receive  from  the  advocators  two-thirds  of  that 
snm,  as  the  loss  and  damage  sustained  by  them  by  the  injury  to  their 
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characters  and  business  in  consequence  of  the  defective  state  of  the  pro- 
yisions  and  stores  put  on  board  by  the  advocators,  the  remaining  third  of 
the  fine  being  laid  on  the  respondents  themselves  for  their  improper  storage 
of  the  stores.  Before  calling  on  senior  counsel,  the  Court  put  it  to  the 
counsel  for  the  respondents,  whether  he  would  not  jet  give  in  an  issue, 
with  the  view  of  having  the  case  tried  by  a  jury,  and  the  case  was  accord- 
ingly deferred. 

PeL^  J.  J.  Hamilton  Lawsok. — Jc6.  20. 

Entaa  Petition— Tide. 

This  is  a  petition  under  the  25th  section  of  the  Eutail  Amendment  Act, 
and  9th  section  of  the  Act  16  and  17  Yict.,  cap.  94.  Its  object  is  to 
obtain  authority  to  sell  a  certain  portion  of  the  estate  for  payment  of  the 
entailer's  debt,  and  of  legacies  made  a  real  burden  on  the  entailed  estate 
by  the  entailer's  settlement.  This  petition  is  at  the  instance  of  the  curator 
Ixmis  of  a  lunatic,  who,  if  legally  capable,  would  have  been  heir  of  entail 
in  possession  of  the  entailed  estate. 

The  Court  refused  the  application,  holding  that  the  curator  had  no 
title. 

Beattus  v.  Leighton  and  Mitchell. — Fdf.  20. 

Poor — Settlement. 

In  this  case  the  Barony  parish  of  Glasgow  sued  the  parishes  of  Pol- 
mont  and  Larbert,  in  the  Sheriff  Court  of  Stirlingshire,  for  advances 
made  on  behalf  of  a  pauper  named  William  Brown.  It  was  alleged  that 
the  pauper  was  born  either  in  Polmont  or  Larbert.  This  allegation  was 
denied  by  both  of  these  parishes.  It  was  also  pleaded  both  by  Polmont 
and  Larbert  that,  wherever  the  pauper  was  born,  the  parish  of  his  birth 
was  not  liable  in  his  maintenance,  in  respect  he  had  acquired  a  settlement 
by  residence  in  another  parish  (the  parish  of  Falkirk),  which  was  not  a 
party  to  the  action.  After  proof,  in  which  the  parties  led  evidence  as 
to  the  nature  of  the  pauper's  residence  in  Falkirk,  and  evidence  was  also 
adduced  by  Polmont  to  prove  that  he  was  bom  in  Larbert,  and  of  Lar- 
bert that  he  was  born  in  Polmont,  the  Sheriff-substitute  (Sconce)  held 
that  the  pauper  had  acquired  a  residental  settlement  in  Falkirk,  and 
assoilzied  the  defenders.  The  Sheriff  (Moir)  adhered  to  this  judgment. 
The  pursuer  having  advocated,  Lord  Neaves  repelled  the  reasons  of  ad- 
vocation,  and  affirmed  the  interlocutors  of  the  Sheriffs.  On  a  reclaiming 
note,  the  judgments  of  the  Sheriffs  and  of  the  Lord  Ordinary  were  altered, 
and  it  was  found  that  no  residental  settlement  had  been  acquired  by  the 
pauper,  and  that  therefore  the  parish  of  birth  was  liable  for  his  support. 
The  Lord  Justice-Clerk  held  that  the  onus  approving  a  residental  settle- 
ment in  such  a  case  as  this  lay  on  the  parish  of  birth,  and  that  that  onus 
had  not  been  discharged  by  the  defenders.  Lord  Neaves  (though  still 
thinking  his  interlocutor  right)  said  he  would  not  dissent.  Lords  Cowan 
and  Benholme  concurred  in  holding  that  there  was  sufficient  proof  that  the 
alleged  residence  in  Falkirk  had  been  interrupted  by  an  absence  of  six  or 
seven  months,  and  was  not,  therefore,  sufficient  to  enable  the  pauper  to 
acquire  a  settlement. 
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.    Note  of  Appeal,  Roger  Mackay  in  his  Sequestration. — Feb.  24. 

Bankruptcy — Examination, 

This  was  an  appeal  from  a  grocer  at  Mossend,  Bothwell,  who  was 
some  time  ago  sequestrated.  In  the  coarse  of  his  statutory  examination, 
he  stated  that  he  had  made  arrangements  with  two  of  his  creditors,  and 
^ot  a  free  discharge  from  them,  '  which  is  in  the  hands  of  my  law-agent, 
Mr  Torrance,'  who  was  then  present.  He  was  then  asked,  '  Did  you  pay 
them  any  money  on  that  occasion  ;  and  if  so,  how  much  V  The  bank- 
rupt's agent  objected  that  the  question  was  incompetent,  ^  in  respect  the 
bankrapt  has  already  stated  that  the  transaction  was  settled  by  a  written 
docnment,  which  can  only  be  looked  at  for  its  terms,  and  until  it  be  pro- 
duced the  bankrupt  cannot  be  called  upon  to  answer  the  question.'  The 
Sheriff  having  heard  parties,  repelled  the  objection,  in  respect  that  the 
baDkrnpt  is  bound  to  answer  all  lawful  questions  relating  to  his  affairs, 
and  also  in  respect  the  document  referred  to  is  in  the  hands  of  his  agent, 
Mr  Torrance,  and  ought  now  to  be  produced,  so  that  the  bankrupt  has  it 
DOW  in  his  own  power  to  produce  it,  and  enable  him,  if  that  be  necessary, 
to  answer  the  question.  Against  this  deliverance  the  bankrupt  appealed. 
The  Court  refused  the  note  of  appeal,  with  expenses. 

The  Presbthsrt  of  Dundee  v.  The  Magistrates  of  Dundee. — 

Feb.  26. 

Trust — Construction — HospitaL 

This  is  the  action  in  which  it  is  sought  to  be  found  and  declared  that 
the  Hospital  Fund  of  Dundee  is  ^  applicable  to  the  sustentation  of  the 
mioisters  of  the  Word  of  God,  and  the  support  and  maintenance  of  the 
clergy  of  the  Established  Church  of  Scotland  within  the  Burgh  of  Dun- 
dee;' and  'that  the  defenders,  as  the  holders  and  administrators  of  the 
said  fond,  are  bound,  out  of  the  revenues  thence  arising,  to  provide  suit- 
able and  adequate  stipends  to  the  ministers  of  the  Established  Church 
within  the  said  burgh.'  It  has  already  been  decided  by  the  House  of  • 
Lords,  affirming  the  judgment  of  the  Court  of  Session,  that  the  funds  are 
applicable  in  the  way  contended  for  by  the  pursuers.  A  remit  having 
been  made  to  Mr  C.  Innes  and  Mr  Q.  A.  Jamieson,  accountant,  to  report 
as  to  the  extent  and  character  of  the  Hospital  Fund,  these  gentlemen  re- 
ported. Various  objections  having  been  stated  to  the  reports,  counsel 
were  beard  upon  them,  and  the  case  was  now  advised. 

'Hie  effect  of  the  judgment  of  the  House  of  Lords,  of  24th  July  1861, 
was  to  affirm  the  whole  interlocutors  of  this  Court,  with  the  exception  of 
that  portion  of  the  interlocutor  of  18th  March  1858,  which  affected  the 
bequest  of  Robert  Johnston,  of  London,  and  the  ground  called  Monor- 
gan*8  Croft,  purchased  by  the  defenders  with  that  bequest.  That  portion 
of  the  interlocutor  was  neither  affirmed  nor  reversed,  but  was  remitted 
with  the  declaration  *  that  the  ground  called  Monorgan*s  Croft  must  be 
deemed  to  have  been  purchased  in  the  year  1 646,  with  part  of  the  legacy 
of  L.10OO  bequeathed  by  the  will  of  Robert  Johnston,  in  order  that  the 
same  might  thenceforth  be  held  upon  the  trusts  by  the  said  will  declared 
concerning  the  said  legacy.'  I  think  it  is  desirable,  in  disposing  of  the 
case,  not  to  limit  our  consideration  to  Monorgan's  Croft  only,  but  to  deal 
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with  the  whole  sabject  of  Johnston's  beqnest.  Of  the  L.IOOO  left  bj 
Johnston,  L.250  was  mvested  in  the  purchase  of  Monorgan's  Croft  in 
1646.  It  is  impossible  to  trace  the  particolar  application  of  the  remain- 
ing L.750,  which  remained  in  the  hands  of  the  Hospital  Master ;  but,  on 
the  whole,  I  am  inclined  to  hold  that  Monorgan's  Croft  in  its  present 
state  has  been  created  entirelj  bj  the  monies  of  Johnston's  bequest, 
capital  and  income  together,  and  now  represents  the  whole  estate  which 
can  be  claimed  for  that  foundation.  It  cannot  be  said  that  Johnston's 
beqnest  has  suffered  in  consequence  of  the  management  through  which  it 
has  passed,  howerer  in  form  unwarranted  by  the  terms  of  the  will ;  for 
while  the  income  has  bejond  all  reasonable  doubt  been  expended  on 
objects  of  charitj,  such  as  the  testator  intended  to  benefit,  the  original 
capital  of  L.IOOO  is  now  invested  in  property  yielding  a  gross  income  of 
L.771,  which,  at  4  per  cent.,  represents  a  capital  of  not  much  less  than 
L.20,000.  Having  thus  disposed  of  the  remit  and  declaration  of  the 
House  of  Lords,  and  separated  the  property  of  Johnston's  bequest  from 
the  property  of  the  Hospital,  the  next  subject  for  consideration  is  the 
nature  and  amount  of  the  Hospital  estate  held  by  the  defenders  as  its 
administrators. 

The  Lord  Justice-Clerk  then  explained  the  mode  in  which  the  defenders 
expended  L.10,018,  9s.  9d.  of  the  Hospital  funds  in  establishuig  a  new 
cemetery,  and  continued — The  income  reatized  from  the  cemetery  for  a 
period  of  eighteen  years,  from  1840  to  1859,  has  amounted  to  L.2103, 
13s.  lOd.,  being,  on  an  average,  L.117  annually.  That  this  has  been  a 
most  disastrous  employment  of  the  Hospital  funds  can  admit  of  no  dispute ; 
but  it  appears  to  me  also  entirely  illegal.  If  the  town  of  Dundee  required 
a  new  cemetery,  the  magistrates  ought  either  to  have  provided  it  at  the 
expense  of  the  incorporation,  or  to  have  left  it  to  private  enterprise.  To 
embark  the  funds  of  a  charity  in  such  a  speculation  was  of  itself  sufficiently 
objectionable.  But  in  the  way  in  which  the  defenders  carried  out  their 
purpose  by  a  sale  of  the  town's  property  by  themselves  in  one  name,  to 
themselves  in  another  name,  for  the  mere  purpose  of  relieving  the  town, 
at  the  expense  of  the  Hospital,  of  a  speculative  expenditure  on  which  they 
had  resolved,  amounts  to  nothing  short  of  a  breach  of  trust.  Yarioiis 
defences  for  this  proceeding  had  been  stated — that  the  sale  was  by  public 
roup,  that  the  new  cemetery  was  substituted  for  the  old  Howff  which  be- 
longed to  the  Hospital,  etc. ;  but  none  of  these  were  at  all  satisfactory. 
On  this  ground,  therefore,  it  appears  to  be  quite  clear  that  the  defenders 
having,  in  breach  of  the  trust  committed  to  them,  as  administrators  of  the 
Hospital  expenditure,  the  sum  of  L.10,018  in  an  illegal  transaction  with 
themselves  as  representatives  of  the  town  of  Dundee,  to  the  great  pre- 
judice and  detriment  of  the  Hospital,  they  must  restore  this  money  to  the 
Hospital  with  interest.  They  will,  of  course,  be  entitled  to  a  reconvey- 
ance of  the  cemetery,  and  they  will  be  entitled  to  deduct  from  the  interest 
due  by  them  the  revenue  of  the  cemetery  which  they  have  applied  to 
Hospital  purposes. 
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TEIND  COURT. 

Thb  Minister  of  Forfar  v.  The  Heritors. — Jan,  28. 

Augmentation — Competency  of  Application. 

Id  this  case  (the  facts  of  which  we  formerly  stated),  the  minister  seeks 
an  aagmeotation  of  four  chalders,  with  L.5  additional  for  coromnnion 
elements,  his  present  stipend  being  twentj-one  chalders,  with  L.15  for 
commauioQ  elements.  The  minister  has  retired  permanently  from  the 
discharge  of  the  duties  of  his  ofiQce,  and  an  assistant  and  successor  has 
been  appointed.  The  latter  has  been  sisted  as  a  party  to  the  present 
process,  and  there  is  produced  an  agreement  between  him  and  the  minister, 
that  any  augmentation  to  be  granted  should  be  equally  diyided  between 
them.  A  minute  was  lodged  for  the  heritors,  stating  as  the  reason  of  the 
mioister's  retirement,  that  unfavourable  rumours  as  to  his  habits  in  respect 
to  inebriety  were  prevalent  in  the  parish ;  that  a  petition  was  presented  to 
the  Presbytery  craving  inquiry  into  these  rumours ;  and  that,  in  order  to 
avoid  this  inquiry,  the  minister  agreed  to  the  arrangement  which  had  been 
come  to  for  his  permanent  withdrawal  from  the  parish. 

The  debate  having  been  resumed  to-day,  it  was  contended  for  the 
heritors — (1.)  That  a  proof  of  the  fact  stated  in  the  minute  should  be 
allowed ;  (2.)  That  it  was  inexpedient  in  the  highest  degree,  in  the  cir- 
comstances,  that  any  augmentation  should  be  granted ;  and  (3.)  That  in 
any  view,  the  augmentation  asked  was  excessive. 

It  was  answered  for  the  minister,  that  his  retirement  having  been 
sanctioned  by  the  Presbytery,  must,  in  the  present  process,  be  presumed 
to  have  been  on  proper  and  regular  grounds ;  that  to  allow  the  proof 
asked,  would  be  the  assumption  by  the  Court  of  the  functions  of  a  court 
of  ecclesiastical  discipline;  and  that  the  proper  mode  for  the  heritors 
getting  effect  given  to  their  statements,  if  true,  was  by  a  process  of  libel 
before  the  Cliurch  Courts,  from  which  they  were  not  precluded  by  the 
mere  retirement  of  the  minister  from  active  office.  It  was  further  con- 
tended, that  the  stipend  asked  was  in  no  way  disproportionate  to  the  cir- 
cumstances  of  the  parish. 

Their  Lordships  unanimously  held  that  it  was  incompetent  to  allow  the 
proof  asked;  Lord  Deas  remarking  that  it  was  incompetent  to  convert  a 
process  of  augmentation  into  a  libel;  and  LordNeaves  observing,  that  in 
a  process  of  augmentation,  it  was  the  state  of  the  benefice  to  which  the 
Court  mast  exclusively  look,  not  the  moral  character  of  the  incumbent. 
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(Before  Lord  Chancellor  Westbury,  Lords  Wensleydale  and 

Chelmsford.) 

AsDREvr  Oehhill,  Writer,  Glasgow,  Appellant,  v.  James  Macalister, 
Glass  Merchant,  Glasgow,  Respondent. — Feb.  23. 

Agent  and  Client — Bill  of  Exchange — Proof. 

This  was  an  appeal  from  a  jndgmentof  the  First  Division  of  the  Court  of 
Sessioii  in  a  process  of  suspension,  and  in  an  ordinary  action  by  the  respon- 
dent, James  Macalister,  against  Andrew  GemmilL   The  process  of  suspen- 
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Bion  was  to  suf^end  the  charge  on  a  bill  of  exchange,  dated  8th  Maj  1858, 
endorsed  by  James  Macalister,  and  on  which  a  charge  proceeded  against  him 
at  the  instance  of  Andrew  Gemmill.  The  suspender  stated  that  Mr  Gemmill 
had  for  some  years  acted  as  the  law- agent  of  Dickie  and  Co.,  mill-sawyers 
in  Glasgow.  In  1857  Messrs  Dickie  were  creditors  to  the  amount  of 
about  L.293  of  Mr  Macfarlane,  builder  in  Glasgow,  and  Mr  Macalister 
was  a  creditor  for  L.109.  These  two  parties  met  and  agreed  that' Mr 
Gemmill  should  prepare  securities  for  these  two  sums,  and  two  bonds 
and  dispositions  in  security  were  executed  on  26th  January  1858.  After- 
wards, 'Mr  Macfarlane  applied  for  further  advances,  and  they  agreed  to 
make  a  further  advance,  and  Mr  Macalister  drew  a  bill  on  Dickie  and  Co., 
which  was  discounted,  and  the  proceeds  given  to  Macfarlane.  On  8th 
May  1858  they  agreed  to  draw  another  similar  bill  for  L.272,  on  the 
condition  that  Mr  Gemmill,  who  was  present  at  the  same  time,  should 
prepare  proper  securities  over  Mr  Macfarlane's  property,  so  that  L.100 
only  out  of  the  L.400  should  be  payable  by  Mr  Macalister,  and  the  other 
L.300  by  Dickie  and  Co.  In  pursuance  of  this  arrangement,  it  was  also 
agreed  that  Dickie  should  retire  the  previous  bill  for  L.128  when  it  fell 
due,  and  that  they  should  also  retire  the  bill  of  L.272  to  the  extent  of 
L.172,  leaving  Mr  Macalister  to  pay  the  remaining  L.IOO.  Mr  Gemmill, 
acting  as  agent  for  all  the  parties,  drew  up  the  memorandum  of  this 
agreement,  and  he  afterwards  drew  up  two  bonds  and  dispositions  in 
security — one  in  favour  of  Mr  Macalister,  and  the  other  in  favour  of 
Dickie  and  Co.,  which  were  supposed  to  be  sufficient  to  cover  these  ad- 
vances. Instead  of  drawing  up  the  security  in  the  form  arranged,  Mr 
Gemmill  took  the  security  in  such  a  shape  as  to  give  Mr  Macalister 
security  only  to  the  extent  of  L.IOO,  although  he  well  knew  that  Mr 
Macalister  had  come  under  liabilities  on  the  two  bills  to  the  amount  of 
L.IOO.  Mr  Gemmill  took  from  Macfarlane  a  bond  of  corroboration  and 
disposition  in  security  in  favour  of  Dickie  and  Co.  for  L.^93,  being  the 
amount  of  Macfarlane's  debt  of  L.293  above  mentioned,  and  the  proportion 
of  the  two  bills  which  they  had  agreed  to  provide  if  necessary,  and  another 
bond  in  favour  of  Mr  Macalister,  but  only  for  the  sum  of  L.208,  being  the 
amount  of  the  previous  debt  due  to  Macalister,  and  the  L.IOO  which  was 
agreed  to  be  provided  out  of  the  L.400,  as  above  stated.  Shortly  after  the 
above  agreement  between  the  three  parties,  Mr  Gemmill,  who  had  had 
dealings  of  his  own  with  Dickie  and  Co.,  obtained  an  assignation  in  his  own 
favour  to  the  bond  and  disposition  granted  by  Macfarlane  to  Dickie  and 
Co.  When  the  bill  for  L.128  became  due,  and  was  dishonoured  by 
Dickie  and  Co.,  Macalister  had  to  pay  it.  The  bill  for  L.272  was  also 
dishonoured  in  like  manner.  Macfarlane  became  insolvent,  and  Mr 
Gemmill  ultimately  charged  Macalister  to  pay  the  L.272  bill,  whereupon 
the  present  note  of  suspension  was  obtained.  Afterwards  Mr  Macalister 
raised  an  action  against  Mr  Gemmill  to  recover  back  the  sum  of  L.128 
which  he  had  paid. 

The  respondent,  Macalister,  in  his  pleas  in  law  in  both  processes,  con- 
tended that  Mr  Gemmill  had  agreed  to  prepare  a  proper  security  for  the 
above  advances,  and  failed  to  do  so ;  that  Mr  Gemmill  was  bound  to 
give  him  the  benefit  of  the  securities  now  in  Gemmill's  hands  ;  and  that 
Gemmill,  haying  acted  fraudulently,  ought  to  be  held  liable  in  damages. 
On  the  other  hand,  Mr  Gemmill  contended  that^  as  regarded  the  bill,  he 
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was  entitled  to  the  prinleges  of  an  oneroas  endorsee,  and  that  non- 
iiability  ou  MacAlister's  part  coald  only  be  proved  by  the  writ  or  oath  of 
Gemmill ;  that  the  allegations  of  Macalister  were  contradicted  by  the 
agreement  itself ;  and  as  to  the  action,  it  was  groundless  and  irrelevant. 

The  two  processes  were  afterwards  conjoined  by  Lord  Ordinary  Kin- 
loch;  issues  were  ordered,  and  a  trial  took  place,  when  the  appellant 
took  certain  exceptions,  which  were  overruled,  and  the  jury  found  a  ver- 
dict for  Macalister.  On  the  exceptions  being  argued  before  the  First 
Division,  on  the  motion  for  a  new  trial,  their  Lordships  unanimously 
agreed  with  the  Lord  Ordinary ;  whereupon  Mr  Gemmill  now  appealed 
against  that  and  the  other  interlocutors  in  the  suits,  amounting  to  ten 
in  Dumber. 

The  Lord  Chancellor  said  that  it  was  deeply  to  be  regretted  that  so 
plain  a  case  had  kept  the  Court  for  five  years  engaged  in  its  disposal. 
The  agreement  between  the  parties  expressly  provided  that  the  appellant 
should  prepare  proper  securities,  so  that  the  respondent  should  not  be 
liable  for  more  than  L.lOO ;  and  this  litigation  all  arose  out  of  the  appel- 
lant's desire  to  break  that  agreement.  Though  he  engaged  to  secure  the 
respondent  against  greater  liability,  he  had  contrived  to  get  an  assign- 
ment of  the  bond  of  Messrs  Dickie,  of  which  he  got  payment ;  and  though 
well  knowing  that  L.200  of  that  sum  was  dedicated  and  appropriated  by 
every  moral  consideration  to  the  discharge  of  the  two  bills,  yet  he  had 
kept  that  money  in  his  pocket,  and  now  sought  to  make  the  respondent 
pay  those  bills  twice  over.  What  the  Lord  Ordinary  had  done  was  right 
enough.  The  issues  were  certainly  framed  in  a  way  that  made  one  regret 
that  in  Scotland  they  were  so  little  understood.  Nevertheless,  they  were 
agreed  to  between  the  parties,  and  involved  the  chief  point  in  dispute. 
The  exceptions  at  the  trial  were  quite  untenable,  and  were  properly  over- 
ruled by  the  Inner  House.  The  appeal  must  therefore  be  dismissed, 
with  costs. 

Lords  Wensleydale  and  Chelmsford  concurred. 

Judgment  of  the  First  Division  affirmed,  with  costs. 


d^ngliBJi  €un. 


Railways  Clauses  Coksolidation  Act. — Under  section  69  of  8  &  9  Vict.,  e. 
20,  which  gives  power  to  Justices  to  determine  differences  arising  between  rail- 
way companies  and  the  owners  and  occupiers  of  lands  adjoining  the  raUway, 
respecting  accommodation  works,  the  making  of  which  is  provided  for  by  section 
68,  the  question  whether  works  made  by  the  company  are  works  made  for  the 
accommodation  of  such  owners  and  occupiers,  is  a  question  to  be  determined  by 
the  state  of  things  existing  at  the  time  such  works  are  done.  Semble^  that  these 
sections  do  not  apply  to  matters  occurring  beneath  the  surface  of  the  land. — 
(H  T.  Fisher,  32  L.  J.,  M.  C.  12.) 

Receiyikq  Stolen  Pbopertt. — The  prisoner  lodged  at  the  prosecutor's  house, 
and  left  his  lodgings  on  the  8th  of  April.  On  the  next  day,  the  prosecutor's 
wife  left  her  home,  taking  a  bundle  with  her,  which,  however,  was  not  large 
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enough  to  contain  the  things  which,  the  erening  she  left,  it  was  fotind  had  been 
stolen  from  the  house.  Two  days  after  this  aU  the  things  were  found  in  the 
priaoner*8  cabin,  or  on  his  person,  in  a  Teasel  in  which  the  prosecutor's  wife  was, 
th?  prisoner  and  the  prosecutor^s  wife  having  taken  their  passage  in  the  yessel 
as  man  and  wife.  It  was  held,  the  jury  were  justified  on  the  evidence  in  draw- 
ing the  inference  that  he  had  received  the  property  knowing  it  to  have  been 
stolen  by  some  evilly-disposed  person. — {R.  v.  Deer^  32  L.  J.,  M.  G.  33.) 

Succession  Duty. — Succession  duty  is  payable  by  a  person  entitled  under  the 
will  of  an  officer  of  Customs  to  the  amount  of  ^  The  Customs  Annuity  and  Bene- 
volent Pund,*  payable  at  his  death  under  the  56  Geo.  III.,  clxxiii. ;  for  the 
relationship  of  predecessor  and  successor  exists  between  the  officer  and  the  no- 
minee, within  the  meaning  of  the  Succession  Duty  Act,  1853. — {The  Attorney- 
General  v.  Abdy,  32  L.  J.,  Ex.  9.) 

Bill  of  Exchange. — If  a  member  of  a  trading  firm  accept  a  bill  in  the  name 
of  the  firm,  drawn  upon  him  by  his  separate  creditor,  on  account  of  his  separate 
debt,  the  presumption  is,  that  the  bill  is  so  accepted  without  the  concurrence  of 
the  other  members  of  the  firm,  and  that  the  creditor  knows  it ;  and  in  an  action 
by  the  creditor  upon  the  bill  against  the  firm,  the  jury  ought  so  to  be  directed. 
Williams,  J. :  The  law,  as  established  for  a  great  many  years,  is  correctly  laid 
down  by  my  brother  By les  in  the  passage  already  referred  to,  where,  after  stating 
generally  the  power  of  one  partner  in  trade  to  bind  another  by  accepting  bills 
in  the  name  of  the  firm,  and  the  rule  that,  even  if  a  partner  exceed  nis  autho- 
rity, and  pledge  the  partnership  credit  on  a  negotiable  security  for  his  own  pri- 
vate advantage,  his  copartners  are  still  bound,  he  goes  on  to  say :  But  the  taking 
of  a  joint  security  for  a  separate  debt  raises  a  presumption  that  the  creditor 
knew  that  it  was  given  without  the  concurrence  of  the  other  partners. — {Levieson 
V.  Lane,  32  L.  J.,  C.  P.  10.) 

Principal  and  Aqent. — ^Thc  general  lieu  of  a  consignee  upon  goods  consigned 
to  him,  cannot  be  set  up  by  him  against  positive  directions  given  to  him  by  the 
consignor ;  and  if  he  accepts  a  consignment  accompanied  by  such  directions,  he 
is  bound  to  apply  it  acconlingly ; — so  held,  on  appeal,  by  the  Lords  Justices. — 
(Frith  V.  Forbes,  32  L.  J.,  Ch.  10.) 

Settlement. — By  a  settlement,  a  sum  of  money  was  to  be  raised  after  the 
death  of  the  settlor  and  another  person  for  all  the  children  of  the  8ettk>r*B  son, 
other  than  an  eldest  or  only  son,  for  the  time  being  entitled  to  certain  oUier  pro- 
perty. The  eldest  grandson  having  died  before  the  period  when  the  amount 
could  be  raised,  or  he  became  entitled  to  the  other  property,  his  representative 
was  entitled  to  share  in  the  fund  to  be  raised  for  the  younger  children ; — ^so  held 
by  the  Lord  Chancellor,  reversing  the  decision  of  one  of  the  Yice-ChanoelloTB. — 
(Ellison  V.  Thomas,  32  L.  J.,  Ch.  32.) 

Leoact. — ^Testator  gave  leaseholds  to  trustees  upon  trust  to  receive  the  rents 
and  profits  and  to  pay  the  annual  sum  of  L.60  to  H.  for  life,  and  after  the  death 
of  H.  to  raise  by  sale  or  mortgage  the  sum  of  L.400  for  the  children  of  H.,  and 
after  the  death  of  H.  and  the  raising  and  payment  of  the  L.400,  to  aasigii  the 
said  leaseholds,  or  such  part  thereof  as  should  remain  undispo^d  of,  unto  T. 
absolutely.  The  income  proving  insufficient  to  satisfy  the  annuity,  it  was  held 
that  it  was  chargeable  upon  the  corpus, — (JPhiUips  v.  Gutteridge,  32  L.  J., 
Ch.  1.) 

Vesting. — ^Testator  directed  that  the  income  of  certain  property  should  be 
enjoyed  by  his  wife  and  his  unmarried  daughters  during  their  lives,  and  after 
the  aeath  of  the  last  survivor  of  his  wife  and  unmarried  £iughter8  the  principal 
should  be  divided  equally  among  the  two  eldest  children  bom  in  legitimate  wed- 
lock to  each  of  his  sous  and  (&ughters.  But  in  case  there  be  only  one  child 
living  to  any  of  his  married  sons  or  daughters,  that  that  child  should  receive 
only  tlie  proportion  divided  equally,  according  to  the  number  there  may  be.    It 
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▼as  held,  that  after  the  death  of  the  widow  and  unmarried  daughters  those 
children  only  were  entitled,  to  take  who  were  living  at  the  period  of  distribution, 
and  the  property  was  not  vested  in  those  who  were  priorea  natu, — (Madden  v. 
/ibn,  32  L.  J.,  Ch.  8.) 

Will.— Testator  cut  out  of  his  will  the  names  of  the  attesting  witnesses,  giving 
as  his  reason  that  he  had  some  idea  of  altering  it  and  having  a  new  will  made  ; 
and  afterwards,  on  the  same  day,  replaced  the  piece  so  cat  out,  saying  that  the 
will  would  do  for  the  present.  The  Court,  upon  motion,  with  the  consent  of 
the  persons  interested  in  the  case  of  intestacy,  granted  probate. — (/n  t?ie  goods 
o/EeUs,  32  L.  J.,  Pr.  and  M.  4.) 

Will. — In  order  that  a  testamentary  paper  duly  executed  may  incorporate 
aDother,  it  must  refer  to  it  as  a  written  document  then  existing,  in  terms  that 
may  be  ascertained ;  but  the  identity  may  be  ascertained  by  aid  of  evidence 
of  the  surrounding  facts.  A.  duly  executed  the  followins  document :  ^  It  is  my 
wish  for  my  dear  husband  to  administer  the  monies.  The  smaller  bequests  L. 
wiD  be  so  kind  as  to  attend  to.'  She  then,  in  the  presence  of  the  attesting 
witnesses,  enclosed  in  it  two  papers  with  writing  therein,  folded  it  up  and  sealed 
it.  After  her  death  the  envelope  was  found  to  contain  two  sheet«  of  paper 
containing  bequests  of  money  and  other  bequests,  in  the  handwriting  of  the 
deceased,  but  unexecuted.  When  found,  it  appeared  that  the  envelope  had  been 
opened  and  resealed,  and  there  was  no  evidence  that  the  papers  found  in  it  were 
those  originally  enclosed,  or  that  they  were  in  existence  when  the  envelope  was 
executed.  No  other  testamentary  papers  were  found.  Held,  that  the  duly 
executed  paper  did  not  refer  to  any  written  document  as  then  existing  ;  and 
asBuming  that  it  did  so,  that  the  document  was  not  pointed  out  in  such  manner 
&8  to  enable  the  Court  to  ascertain  its  identity,  and  therefore,  that  the  three 
papers  were  not  together  entitled  to  probate.  Held,  also,  that  as  the  duly  exe- 
cated  paper  taken  by  itself  had  no  testamentary  character,  it  was  not  entitled 
to  probate. — (fitraubenzee  v.  Monck,  82  L.  J.,  Pr.  and  M.  21.) 

Libel. — Where  a  person,  in  publishing  an  account  of  his  own  goods,  compares 
them  with  those  of  another,  describing  his  own  as  superior  to  them,  but  not 
making  any  false  representation  as  to  tne  quality  and  character  of  the  latter,  an 
action  is  not  maintainable,  although  the  declaration  allege  that  the  plainti£P  has 
soifered  special  damage  in  consequence  of  the  publication,  and  although  the 
allegation  of  the  superiority  of  his  own  goodd  may  be  false.  Cockburn,  C.  J.  : 
I  am  very  far  from  saying  that  if  a  trader  maliciously,  and  falsely  to  his  own 
knowledge,  publishes  matter  disparaging  an  article  manufactured  or  sold  by 
another,  even  if  he  makes  no  reflection  upon  the  character,  trade,  or  profession 
of  that  other,  and  if  special  damage  followed,  that  there  would  not  be  an  action- 
able libel,  for  a  most  grievous  wrong  might  be  done  in  that  way,  and  the  person 
injured  ought  to  have  a  remedy  by  an  action.  But  it  is  not  necessary  to  de- 
termine that  in  the  present  case,  for  this  declaration  does  not  allege  facts  which 
are  necessary  to  support  such  an  action. — (Young  v.  Macrae,  82  L.  J.,  Q.  B.  6.) 

Arbitbahon. — ^Where  an  action  for  alleged  breaches  of  covenant  in  a  farm- 
mg  lease,  in  which  plaintiff  claimed  L.lOO  damages,  was,  after  pleas  but  before 
issue  joined,  by  a  judge's  order  and  by  consent,  referred  to  arbitration,  *  the 
costs  of  the  reference  to  abide  the  event,'  and  the  arbitrators  found  in  favour  of 
^e  defendant  on  all  the  alleged  breaches,  with  the  exception  of  one,  on  which 
they  awarded  16b.  damages  to  plaintiff,  it  was  held  the  event  of  the  reference 
was  in  favour  of  defendant,  and  that  plaintiff  was  not  entitled  to  his  costs. 
--{Kelcey  v.  Stuppks,  32  L.  J.,  Ex.  6.) 

AiTEDATrr. — ^The  administrator's  oath  and  affidavit  for  Commissioners  of  In- 
land Revenue  were  prepared  in  England  and  sent  to  New  Zealand  to  be  sworn 
by  the  widow  of  a  deceased.  When  they  reached  New  Zealand  she  had  gone  to 
nside  at  Hobart  Town,  whence  they  were  returned  to  England  duly  sworn ;  but 
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in  them  were  interlineations,  which  had  been  inserted  in  consequence  of  the 
widow^B  change  of  residence,  and  against  which  the  judge  before  whom  they' 
were  sworn  had  not  set  his  initials.  Tlie  Court,  under  Rule  58  of  the  New 
Roles  in  Non-Contentioos  Business,  allowed  the  oath  and  affidavit  to  be  filed. 
The  deponent  in  an  atfidayit  was  described  as  *  the  lawful  widow  and  relict  of 
the  said  deceased ; '  and  this  was  held  a  sufficient  description  of  her  as  widow. 
— (/n  the  goods  of  King,  32  L.  J.,  Pr.  and  M.  14.) 

Patent. — ^Plaintiff  claimed  as  an  invention  an  improvement  in  the  construc- 
tion of  tubular  boilers  bv  casting  them  in  one  piece.  Before  plaintiff^s  inven- 
tion, similiur  tubular  boilers  had  been  made  in  several  pieces,  which  pieces  were 
fastened  together  by  means  of  iron  cement.  The  jury  found  that  the  invention 
was  one  which  was  useful  and  beneficial  to  the  public.  It  was  held  this  was 
a  mere  application  of  the  well-known  process  of  casting  to  an  article  previously 
well  known,  and  was,  therefore,  not  the  subject  of  a  patent.  Erie,  C.  J. :  No 
doubt  some  skill  in  the  workmen  is  required  in  casting  these  boilers  in  one  piece, 
but  not  more  than  in  many  other  castings ;  and  the  purpose  to  which  the  pro- 
cess of  casting  is  applied,  is  very  analogous  to  that  to  which  it  is  applied  in 
numberless  other  cases.  Moreover,  there  is  no  claim  in  the  specification  for  a 
new  process  of  casting.  I  am  therefore  of  opinion,  that,  according  to  the  mle 
laid  down  in  Harww3i  v.  The  Great  Northern  Railway  Company  (31  L.  J.,  Q.  ^, 
193),  and  Norton  v.  Mahen  (31  L.  J.,  C.  P.  255),  the  invention  claimed  by  the 
plaintiff  is  not  the  subject  of  a  patent,  and  that  the  defendant  is  entitled  to 
nave  this  rule  made  absolute. — {Oirmson  v.  Clark,  82  L.  J.,  G.  P.  8.) 

Marriage,  Condition  in  Restraint  of. — The  testator  devised  to  trustees  real 
property  upon  trust,  inter  aUa,  to  pay  the  residue  of  the  rents  and  profits 
thereof  to  C.  D.,  the  widow  of  the  testator's  nephew,  J.  D.,  until  her  son  should 
attain  the  age  of  majority,  and  for  the  maintenance  and  support  of  herself  and 
her  said  son  ;  and  he  declared  that  if  the  said  C.  D.,  widow,  sbou]^  marry  aeain, 
then  the  trust  therein  contained  for  payment  to  her  during  the  infancy  of  the 
said  W.  D.  of  the  rents  and  profits  therein  devised,  and  also  the  trust  for  pay- 
ment of  an  annuity  thereby  given  to  her,  should  thenceforth  absolutely  cease  and 
be  void.  C.  D.  intermarried  with  B.  M.  after  the  testator's  death,  and  during 
the  minority  of  her  son  :  Held,  that  the  annuity  was  forfeited  on  her  second 
marriage.  Wood,  V.  C,  observed  that  the  condition  was  a  condition  subee- 
quent,  and  it  was  admitted  that  there  was  no  decided  case  upon  the  question 
whether  such  a  condition  subsequent  is  valid  in  law.  Opinions  preponderated 
in  favour  of  such  conditions  being  lawful  in  the  case  of  a  widow.  As  regards 
husband  and  wife,  the  exception  had  long  been  established ;  there  was  no  doubt 
that  a  husband  might  make  a  limitation  of  that  kind  upon  his  wife  ceasing  to 
be  a  widow.  With  regard  to  the  doctrine  of  the  civil  law,  the  branch  of  the 
Lex  Julia  which  made  void  conditions  prohibitory  of  marriage  annexed  to  a 
legacy,  mentioned  only  such  as  prohibited  marriage  totally,  and  extended  to  pro- 
hibitions to  widows  as  well  as  maidens ;  but  in  respect  to  widows  it  was  soon 
afterwards  dispensed  with,  and  therefore,  if  a  man  gave  a  legacy  to  his  wife  on 
condition  that  if  she  married  it  should  go  to  another,  she  might  be  compelled  to 
make  restitution  if  she  married  again.  Gaius  in  Dig.  82,  3,  14.  After  review- 
ing the  English  authorities  his  Lordship  came  to  the  conclusion  that  the  condi- 
tion ought  to  be  enforced. — {Newton  v.  Marsden,  31  L.  J.,  CL.  690.) 

Annuitt. — A  testatrix  directed  her  executor  to  purchase  an  annuity  of  L.&0 
a  year  in  Government  securities  for  her  servant,  M.  S. :  Held,  that  this  was 
equivalent  to  an  absolute  gift  of  such  an  amount  in  the  funds  as  would  produce 
the  annuity,  and  not  merely  a  liferent  interest  to  the  amount  of  L.50  a  year. 
Wood,  v.  C,  observed  that  he  could  not  distinguish  the  case  from  Kerr  y. 
Middlesex  Hospital,  22  L.  J.,  Ch.  355,  where  the  direction  was,  ^  I  desire  that 
my  executors  shall  purchase  annuities  for  each  of  my  two  sisters  of  L.lOO  a  year 
each,  the  said  annuities  to  be  purchased  in  the  British  funds/  and  where  it  vaa 
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decided  that  the  annuity  was  perpetual  in  consequence  of  there  being  a  dedica- 
tion of  a  special  fund  to  produce  it. — (Ross  v.  Borer^  31  L.  J.,  Gh.  709.) 

ExECCTOR,  LiABiLfTY  OF. — By  a  will  legacies  were  given,  some  immediate,  and 
others  to  be  paid  to  persons  in  succession.  All  trust  monies  were  directed  to  be 
invested  in  the  public  funds  or  on  real  securities.  The  executors,  twelve  mouths 
after  the  death,  paid  aU  the  immediate  legacies,  and  invested  the  remainder  of 
the  tmst  funds  in  a  neighbouring  bank.  Two  months  afterwards  the  bank 
stopped  payment,  and  a  loss  was  sustained  by  which  the  trust  funds  became  in- 
suffident  to  pay  the  deferred  legacies.  The  executor  filed  a  bill  to  have  the 
accounts  taken,  and  that  the  loss  might  be  apportioned  among  the  defined 
legatees.  One  of  the  Vice-chancellors  having  decided  that  the  loss  must  fall 
upon  the  executor,  and  that  he  must  pay  the  costs  of  the  suit  on  appeal,  the 
Lords  Justices  held  that  as  there  was  no  imputation  on  the  good  faith  of  the 
executor,  and  as  he  could  not  obtain  a  settlement  of  his  accounts  with  the 
legatees,  he  was  justified  in  filing  the  bill,  and  that  the  loss  must  fall  upon  the 
defined  legatees,  who  must  bear  amongst  themselves  rateably  the  loss  caused  by 
the  failure  of  the  bank,  and  not  throw  any  part  of  the  loss  on  the  satisfied 
legatees.— (Fenu^MrJt  v.  C/arJfc,  31  L.  J.,  Ch.  728.) 

Legacy. — A  testator  gave  his  residuary  estate  to  his  wife  for  life,  and  after 
her  deaUi  upon  trust  for  his  and  her  next  of  kin  in  equal  shares.  Tlie  testator 
was  illegitimate :  Held^  that  it  was  a  gift  to  a  class,  that  the  Crown  could  take 
no  interest,  and  that  the  only  surviviug  brother  of  the  wife  was  entitled  to  the 
fond.— (i2(wi  T.  AU.'G€n.y  31  L.  J.,  Ch.  791.) 

NciSAXCi:. — ^Defendants  were  possessed  of  a  canal  and  the  land  between  it 
and  a  sluice ;  an  ancient  public  footpath  passed  through  the  land  close  to  the 
i^iuice ;  there  was  a  towing-path,  nine  feet  wide,  by  the  side  of  the  canal,  and 
an  intervening  space  of  twelve  feet  of  grass  between  the  towing-path  and 
the  footpath.  By  permission  of  defendants,  the  intervening  space  had  been 
lately  used  for  carting ;  and  ruts  having  been  caused,  the  whole  space  between 
the  duice  and  the  canal  had  been  covered  with  cinders,  and  thus  all  distinction 
between  the  path  and  the  rest  of  the  land  had  been  obliterated.  A  person  using 
the  path  at  night  missed  his  way,  and  fell  into  the  canal  and  was  drowned  ;  and 
it  was  held,  the  canal  was  not  so  near  the  footpath  as  to  be  adjoining  to  it,  so 
as  to  throw  upon  defendants  the  duty  of  fencing  the  canal  off ;  and  that  the 
other  facta  did  not  render  defendants  liable  for  the  accident.  Wightman, 
J. :  There  can  be  no  question  that  this  open  space  between  the  footpath  and  the 
canal  was  used  by  the  public  to  pass  along,  but  no  right  is  alleged  m  the  public 
fio  to  pass  along  it,  and  it  was  merely  by  the  permission  of  the  defendants  that 
they  so  used  it ;  and  any  one,  therefore,  availing  himself  of  this  permission  must 
do  it  at  his  own  peril ;  and  inasmuch  as  the  canal  was  not  so  near  as  to  be 
dangerous  to  persons  using  the  path  alouK  the  line  of  path,  it  was  not  adjoining 
in  such  sense  as  to  impose  the  auty  on  the  defendants  of  making  a  fence  be- 
tween it  and  the  path. — {Binks  v.  The  South  Yorkshire  Rail,  and  River  Dun  Co., 
32  L.  J.,  Q.  B.  26.) 

Privileged  CoMMUincATioN. — A  petitioner  in  a  suit  for  judicial  separation 
being  adced,  in  cross-examination,  if  she  had  not  instructed  her  solicitor  to  in- 
stitute a  suit  for  restitution  of  conjugal  rights,  instead  of  a  suit  for  judicial 
separation,  it  was  held  she  was  bound  to  answer  the  question.  The  Judge 
Ordinary :  Does  the  privilege  extend  to  protect  the  client  when  he  is  in  the 
witness-box?  Moreover,  the  question  is  not  whether  the  petitioner  made  a 
sommunication  to  her  solicitor  with  reference  to  this  suit,  but  whether  she  in- 
structed him  to  institute  a  suit  of  a  different  character.  Again,  it  is  not  a 
question  as  to  the  communication  of  any  fact,  but  as  to  an  order. — (Maccann  y. 
Maccann,  32  L.  J.,  Pr.  and  M.  29.) 

Akbiteatiom. — An  agreement  of  reference  in  an  appeal  against  a  poor  rate 
contained  a  clause  enabliDg  the  arbitrators,  at  the  request  of  either  party,  to 
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state  a  case,  to  be  settled  by  the  umpire,  for  the  opinion  of  the  Court.  The 
arbitrators  having  disagreed,  the  umpire  made  his  umpirage;  and  subse- 
quentlj,  at  the  request  of  the  appellants,  set  out  the  principles  upon  which  he 
had  acted,  with  a  view  of  cnabhng  the  appellants  to  have  the  question  dis- 
cussed in  Court.  Upon  a  rule  calling  upon  the  defendants  to  show  cause  why 
the  umpirage  should  not  be  sent  back  to  the  umpire,  in  order  that  he  might 
state  the  facts  more  fully,  this  Court  refused  to  interfere,  as  the  appellants  had 
had  the  opportunity  of  getting  a  case  stated,  and,. instead  of  doing  so,  had  taken 
their  chance  of  getting  the  umpirage  made  in  their  favour. — (/n  the  Arlntration 
between  the  London  Dock  Co,  and  the  Trustees  of  the  Poor  of  the  Parish  of 
ShadweU,  32  L.  J.,  Q.  B.  30.) 

Power  of  Appointment. — ^3y  marriage  settlement  certain  property  was 
settled  on  husband  and  wife  for  life,  and  afterwards  to  such  children  as  the 
husband  should  by  deed  or  will  appoint,  and  in  default  of  appointment  to  the 
children  equally  at  twenty-one  or  on  marriage.  There  were  three  children : 
one  died  an  infant,  another  attained  twenty -one  and  died  before  the  father,  and 
the  third  married  and  survived.  The  father,  by  his  will,  gave  the  residue  of 
his  estate  and  effects  which  he  might  die  possessed  of  or  entitled  to,  including 
the  stocks,  funds,  and  securities  which  should  be  in  the  names  of  the  trustees  of 
his  marriage  settlement  upon  the  trusts  thereof,  and  which  he  directed  should 
be  considered  as  part  of  his  residuary  personal  estate,  to  trustees  to  pay  the  in- 
terest to  his  wife  for  life,  and  then  to  his  daughter.  It  was  held  it  was  not 
testator's  intention  to  exercise  his  power  of  appointment  under  the  settlement, 
but  only  to  dispose  of  that  moiety  of  the  trust  funds  which  became  his  own 
absolutely  hj  the  death  during  his  life  of  the  child  who  had  acquired  a  vested 
interest.  Ejudersley,  Y.  C. :  There  is  no  language  in  the  wiU  unporting  such 
an  intention  ;  the  word  ^  appointment '  is  not  used,  and  there  is  no  reference 
to  the  ^wer  ;  and  though  it  does  not  therefore  follow  that  he  did  not  mean 
to  exercise  the  power,  it  not  being  necessary  to  use  terms  importing  an  appoint- 
ment if  there  is  in  the  instrument  a  reference  to  the  property  and  a  disposition 
of  it,  still  upon  this  will  the  gift  is  so  inconsistent  with  that  notion  thiat  such 
nn  intention  cannot  be  attributed  to  the  testator. — {In  re  BidweWs  Settlement^ 
32  L.  J.,  Ch.  71.) 

Pauper  Lunatic. — ^Where  a  woman,  who  is  residing  separate  from  her  hus- 
band and  in  a  different  parish,  is  sent  to  a  lunatic  asylum  under  16  &  17  Vict., 
c.  97,  the  order  for  her  maintenance  is  properly  made  on  the  parish  of  her 
husband's  settlement  under  section  97,  and  ought  not  to  be  made  under  section 
102,  on  the  union  of  the  parish  from  which  the  husband  is  irremovable  by 
reason  of  five  years'  residence. — (iJ.  v.  the  Guardians  of  the  East  Retford 
Union,  32  L.  J.,  Q.  B.  26,  M.  C.  17.) 

Monet  had  and  received. — Plaintiff  presented  a  cheque  at  a  bank,  which 
the  cashier  of  defendants  (the  bankers)  took,  and  gave  plaintiff  in  return 
notes  and  gold.  Whilst  plaintiff  was  counting  the  notes,  one  of  defendants, 
having  discovered  that  the  drawer  of  the  cheque  had  no  assets,  demanded  the 
money  back.  Plaintiff  refused  to  give  it  up,  and  defendants  thereupon  took 
it  by  force.  In  an  action  by  A.  of  assault  and  trespass  for  taking  the  money 
from  him  by  force,  it  was  held  he  was  entitled  to  recover ;  that  the  transfer  of 
the  money  was  complete ;  that  as  between  the  plaintiff  and  defendants  there 
was  no  mistake  at  all,  the  mistake  being  between  defendants  and  their 
customer ;  and  that  defendants,  therefore,  could  not  have  recovered  back  th% 
money  from  plaintiff  in  an  action  for  money  had  and  received.  Williams,  J.  : 
Payment  in  fulfilment  of  an  undertaking,  and  not  in  satisfaction  of  a  prior 
breach  of  contract,  requires  no  assent  on  the  part  of  the  payee  to  make  it  a 
complete  transaction ;  it  is  complete  as  soon  as  the  money  is  handed  over. — 
^Chambers  v.  MUler,  32  L.  J  ,  C.  P.  30.) 
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Labcekt. — A  lady  wishing  to  get  a  railway  ticket  (the  price  of  which  was 
lOs.),  finding  a  crowd  at  the  pay-place  at  the  station,  asked  the  prisoner,  who 
was  nearer  in  to  the  pay-place,  to  get  a  ticket  for  her,  and  handed  him  a 
soTerdgn  to  pay  for  it.  He  took  the  sovereign  intending  to  steal  it,  and,  in- 
stead of  getting  the  ticket,  ran  away.  It  was  held  he  was  guilty  of  larceny  at 
common  law. — (/?.  v.  Thompson^  32  L.  J.,  M.  Ca.  53.) 

Specific  Performance. — ^An  agreement,  hy  a  landowner,  with  the  promoters 
of  a  railway  company,  that  in  the  event  of  their  obtaining  an  Act  of  Parliament 
he  will  sell  them  such  land  as  they  require  at  a  fixed  rate,  is  binding  upon  him, 
although  the  company  has  no  existence  at  the  time  of  the  contract ;  and  it  is  no 
objection  on  the  ground  of  want  of  mutuality  that  the  company  are  not  bound 
to  take  the  land!  If,  however,  the  company  exercise  their  compulsory  powers, 
and  take  proceedings  under  the  sections  in  the  I^nds  Glauses  Consolideition  Act 
relating  to  the  purchase  of  lands  otherwise  than  by  agreement,  they  cannot 
afterwards  enforce  the  agreement. — {Bedford  and  Cambridge  Rail.  Co,  v.  Stanley^ 
32  L.  J.,  Ch.  60.) 

Settlement. — A  gentleman  wrote  a  letter  to  a  young  lady's  mother  proposing 
marriage  with  the  young  lady,  who  was  then  a  minor,  and  saying  ^  that  if  the 
latter  had  or  might  have  money,  his  wish  and  intention  would  be  that  it  should 
be  settled  for  her  sole  and  entire  use.*  The  proposal  was  accepted.  The  young 
lady  was  entitled  to  certain  property,  and  the  marriage  took  place  while  she  was 
yet  an  infant,  but  without  any  settlement  having  been  made  of  her  property.  A 
settlement  upon  her  and  her  children  of  all  her  property,  present  and  future,  was 
decreed.— {/ft  v.  Alt,  32  L.  J.,  Ch.  62.) 

Partners. — ^Where  each  of  two  partners,  upon  entering  into  partnership, 
agreed  to  advance  an  equal  sum  of  money  in  respect  of  capital,  out  did  not 
make  any  stipulation  as  to  interest  on  such  sum,  and  it  appeared  that  one  of  the 
partners  advanced  his  share  of  capital,  but  that  the  other  did  not  do  so,  the  former 
was  allowed,  in  taking  the  partnership  accounts,  interest  at  L.5  per  cent,  per 
annum  duriog  the  period  of  the  partnership  upon  the  amount  brought  into  the 
partaership  by  him,  in  addition  to  his  share  of  the  profits.  Stuart,  V.  C. :  It 
bas  been  said  that  this  point  has  already  been  decided  in  the  case  of  Stevens  v. 
Cook  (6  Jar.  N.  S.  1415).  I  do  not  believe  that  any  such  thing  was  ever  de- 
cided by  me.  Such  a  decision  would  be  contrary  to  principle.  I  can  well  un- 
deiBtand  that  the  same  principle  would  not  be  applicable  wnere  the  terms  of  the 
contract  are,  that  one  partner  should  find  the  capital  and  the  other  contribute 
the  whole  of  his  labour.  I  must  decide  the  case  upon  the  footing  that  each 
partner  was  to  advance  an  equal  amount  of  capital ;  and  it  appearing  that 
the  defendant  never  advanced  his  share  of  the  capital  at  all,  the  plaintiff  must 
be  allowed  interest.— (Hi//,  v.  King,  32  L.  J.,  Ch.  79.) 

Contributory. — A  company  was  in  process  of  being  wound  up.  By  the  deed  of 
settlement  of  the  company  it  was  provided  that  no  person  should  be  or  continue 
a  director  unless  he  was  the  holder  of  a  particular  amount  of  stock.  The  com- 
pany was  managed  by  a  board  of  directors  at  the  chief  office  in  Ijondon,  and  by 
boards  in  various  towns,  in  the  latter  of  which  local  agents  or  deputies,  called 
provincial  directors,  had  conferred  upon  them  limited  authority.  C.  was 
one  of  these  provincial  directors,  but  had  no  shares  in  the  company ;  and,  on  a 
qnestion  of  his  liability  to  be  placed  upon  the  list  of  contributories,  it  was  held, 
that  the  clause  requiring  the  qualification  for  directors  did  not  apply  to  those 
who  held  the  office  of  provincial  directors,  and  that  C.  was  not  liable  to  be  placed 
on  the  list  of  contributories. — {Ez  parte  Cotterell,  in  re  the  National  Assurance 
and  Investment  Association  (the  Bank  of  Deposit) ^  32  L.  J.,  Ch.  66.) 

Bankruptct. — A  new  security  given  to  a  creditor  by  an  insolvent  petitioner 
nnder  5  &  6  Vict.,  c.  116,  upon  his  agreeing  not  to  oppose  the  grantmg  of  the 
&ial  order  for  protection,  cannot  be,  enfor^,  although  the  Commissioner  re- 
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quired  the  insolrent  to  make  an  arrangement  with  the  creditor,  and  adjourned  the 
petition  for  that  express  purpose,  and  intimated  that  no  final  order  would  be 
made  unless  such  an  arrangement  were  effected,  and  was  privy  to  and  consented 
to  the  new  security  being  detivered  on  account  of  the  old  dehU^^Hitmphreyi  y. 
Welling,  32  L.  J.,  Ex.  33.) 

GoMTRiBUTORT. — Shares  in  a  projected  company,  with  limited  liability,  were 
allotted  in  payment  of  the  purchase- money  oi  propeity  on  which  the  intended 
company  was  about  to  carry  on  its  business,  and  were  accepted  and  treated  by 
the  vendor  of  such  property  as  paid-up  shares,  and  he  afterwards  transferred  to 
each  of  the  directors  of  the  company  100  of  them.  One  of  the  Gonmussionera 
of  Bankruptcv,  in  winding  up  the  company,  placed  the  names  of  each  of  these 
directors  on  the  list  of  contributories,  and  miade  a  call  upon  them ;  but,  on  ap- 
peal, it  was  held  that  as  the  shares  had  been  allotted  to  a  stranger  as  paid-up 
shares,  they  must  be  so  considered,  and  the  directors'  names  be  removed  trom  the 
list  in  respect  to  them.  The  directors  of  the  company  made  an  order  awarding 
fees  to  those  of  their  body  who  should  attend  their  board-meetings,  and  after- 
wards allotted  shares  to  those  members  who  attended,  according  to  the  number 
of  their  attendances,  which  shares  they  deemed  to  be  fully  paid-up  shares ;  and, 
on  appeal,  it  was  held,  that  the  Court  had  no  power  to  alter  the  agreement  which 
had  been  come  to,  and  that  the  shares  having  been  issued  aa  paid-up  shares  must 
be  so  treated. — (JEx  parte  Currie,  in  re  Great  Northern  and  Mtdiand  Co.,  Lim., 
32  L.  J.,  Ch.  67.) 

Power  of  Appoimtment. — ^Donees  of  a  nower  which  authorized  the  appoint- 
ment of  personal  estate  amongst  their  children,  apTX)inted  it  '  upon  the  trosta 
following,  that  is  to  say  :'  then  followed  trusts  to*'  the  benefit  of  some  of  (he 
children,  and  to  pay  the  interest  to  them  for  life,  and  after  the  decease  of  each 
child  to  dispose  of  her  share  amongst  her  children,  who  were  not  objects  of  the 
power.  It  was  held  the  whole  trust  must  be  read  together,  and  could  not  be 
treated  as  an  absolute  appointment  followed  by  an  attempt  to  settle  the  shares; 
consequently,  that  the  appointees  took  only  Ufe  interests,  and  the  residue  was 
unappointed. — (Itucker  v.  SchoUfield,  32  L.  J.,  Ch.  46.) 

Will. — ^Where  a  niece  had  been  induced  to  render  valuable  services  to  her 
uncle  on  the  faith  of  his  representation  that  by  so  doing  she  would  become  en- 
titled to  the  benefit  of  the  trusts  created  in  her  favour  by  a  codicil  to  his  will, 
and  testator  afterwards  revoked  such  trusts,  it  was  held  he  had  no  right  to  make 
such  revocation,  and  a  decree  was  made  tiiat  the  trusts  in  favour  of  the  niece 
should  be  performed.  Stuart,  Y.  C. :  Relief  is  sought  by  the  plaintiff  in  this 
suit  on  a  principle  which  is  well  established.  If  she  can  prove  by  sufficient  evi- 
dence that  the  testator  induced  her  to  continue  her  valuable  services  on  the  faith 
of  his  representation  that  he  would  leave  her  the  nroperty  in  question  at  hia 
death,  she  is  entitled  to  the  assistance  of  the  Court.  Lord  Cottenham*s  statement 
of  the  doctrine,  in  the  case  of  Hammersly  v.  De  Bid  (12  CI.  and  F.  45),  has  been 
repeatedly  referred  to  and  acted  upon  in  recent  cases :  ^  A  representation  made 
by  one  party  for  the  purpose  of  influencing  the  conduct  of  the  other  party,  and 
acted  upon  by  him,  will,  in  general,  be  sufficient  to  entitle  him  to  the  assistance 
of  this  Court  for  the  purpose  of  realizing  such  representation.*  Even  at  law,  it 
was  laid  down  by  Loni  Denman  in  the  case  of  Pichard  v.  Sears  (6  Ad.  and  E. 
469),  that  whatever  a  man^s  real  intention  may  be,  if  he  so  conducts  himself 
that  a  reasonable  man  would  take  the  representation  to  be  true,  and  believe  that 
it  was  meant  that  he  should  act  upon  it,  and  did  act  upon  it  as  true,  the  V^J 
making  the  representation  is  bound  by  it. — {Loffus  v.  Maw,  32  L.  J.,  Ch.  49.) 


TliE 


JOURNAL   OF   JUEISPRUDENCE. 


REPORT  BY  THE  COIOIISSIONERS  ON  THE  SCOTTISH 

LAND  REGISTERS. 

This  Report,  which  has  been  long  expected,  was  only  presented  to 
Parliament  last  month.  It  is  too  long  for  printing  in  extensoy  and  a 
complete  abridgment  of  its  contents  would  occnpy  more  space  than 
we  could  conveniently  appropriate  to  the  subject.  Instead  of  pre- 
senting our  readers  with  an  abstract  of  the  Keport  itself  (which,  as 
we  understand,  is  to  be  reprinted,  for  circulation  amongst  the  mem- 
bers of  the  profession),  we  prefer  oflfering  a  condensed  account  of  its 
more  important  provisions,  accompanied  with  such  remarks  as  have 
occurred  to  us  with  reference  to  the  improvements  suggested  by  the 
Commissioners. 

It  is  only  due  to  Messrs  Morton  and  Bannatyne  to  state,  that  the 
Report  fully  realiases  the  expectations  which  were  formed  from  the 
appointment  of  these  gentlemen,  in  whose  qualifications  for  the  task 
entrusted  to  them,  the  profession  has  the  most  perfect  confidence. 
Their  Keport  treats  the  subject  exhaustively,  and  has  at  the  same 
time  the  singular  merit,  for  an  official  report,  of  avoiding  needless 
detail.  The  arrangement  is  excellent.  In  dealing  with  the  num- 
berless matters  of  detail  connected  with  so  extensive  a  subject  as  the 
registration  of  deeds,  nothing  is  evaded  or  slurred  over.  The  Com- 
missioners go  straight  to  the  point,  and  state  at  once  their  reasons 
for  approving  or  disapproving  of  existing  arrangements.  The  sug- 
gested improvements  are  examined  in  all  their  bearings,  and  their 
operation  explained  with  such  care  and  precision,  as  to  leave  a  con- 
viction on  the  mind  of  the  reader  that  nothing  has  been  recom- 
mended which  has  not  been  thoroughly  sifted  and  found  to  be 
practicable. 

VOU  VII.— KO.  LXXVI.  AFIOL  1863.  T 
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The  following  sammary  of  the  Commissioners'  recommendations 
is  extracted  from  the  concluding  part  of  the  Report : — 

To  effect  many  of  the  changes  we  have  recommended,  an  Act  of  Parliament 
will  be  necessanr.  It  appears  to  us,  however,  that  such  an  Act  should  embrace 
ouly  those  fundamental  changes  for  which  direct  legislation  is  indispensable, 
leaving  the  details  to  be  regulated  from  time  to  time  in  the  manner  after  men- 
tioned. 

The  chief  matters  which  we  suggest  for  l^;islative  enactment  are  the  fol- 
lowing : — 

1.  That  the  present  double  Registers  of  Sasines  and  Inhibitions,  and  the  sepa- 
rate Registers  of  Adjudications  and  Interruptions  of  Prescription,  should  be 
abolished ;  and  that,  m  lieu  thereof,  there  should  be  establishea  in  the  General 
Register  House,  subject  to  the  provisions  we  have  proposed — (1.)  One  Register 
of  oasine  to  be  kept  by  counties,  with  relative  Minute  Books  and  Presentment 
Books,  and  that  this  Register  should  contain  also  the  Register  of  Interruptiona 
of  Prescription ;  and  (2.)  One  General  Register  to  contain  inhibitions  and  adju- 
dications. 

2.  That  inhibitions  and  adjudications  should  be  regulated  in  accordance  with 
the  recommendations  we  have  made. 

3.  That  every  deed  affecting  land  presented  for  registration,  which  may  not 
contain,  in  gremiOy  the  county  and  parish  in  which  the  land  lies,  should  have 
endorsed  upon  it,  before  it  shall  be  registered,  a  minute,  stating  these  particu- 
lars; and  that  the  Titles  to  Lands  Acts  (Scotland),  1858  and  1860,  should  be 
amended  in  the  manner  proposed. 

4.  That  printed  copies  of  the  Abridgments  and  Indexes,  and  of  the  Present- 
ment Books,  should  be  periodically  transmitted  to  the  Sheriff-clerks  of  all  the 
counties  in  Scotland,  and  to  the  town-clerks  of  such  royal  burghs  and  large 
towns,  as  may  from  time  to  time  be  fixed ;  and  that  these  Records  should  be 
open  to  the  public,  on  payment  of  a  reasonable  fee. 

5.  That  tne  unpaid  Commission  appointed  by  the  Act  3  Geo.  TV,^  cap.  62, 
should  be  revived,  and  authorized  to  regulate  from  time  to  time  the  financial 
details  of  registration  and  searching ;  and,  in  particular,  the  emoluments  of  the 
officers  employed  therein,  and  the  fees  to  be  ]paid  for  registration,  for  exixacts 
from  the  Registers,  and  for  searches.  Provision  should  also  be  made,  tiiat  the 
surplus  income  arising  from  such  fees  should  in  future  be  applied  by  the  Com- 
missioners to  registration  or  searching  purposes,  or  in  reduction  of  fees. 

6.  That  extracts  of  deeds  should  be  written  upon  unstamped  paper. 

7.  That,  after  a  date  to  be  fixed,  it  should  be  an  absolute  condition  of  the 
registration  of  a  deed  in  the  Register  of  Sasines,  that  a  minute  of  it  should  be 
simultaneously  entered  in  a  ^  Search  Sheet,*  to  be  commenced  and  continued 
in  the  nuinner  which  we  have  recommended,  and  to  be  retained  permanently  in 
the  General  Register  House ;  and  that  provision  should  be  made  for  duplicates 
of  such  SeEirch  Sheets  being  issued,  and  the  entries  therein  continued,  and  also 
for  certified  copies  of  the  Search  Sheets  being  issued  to  feuars  or  others  acquir- 
ing portions  of  a  property. 

8.  That  probative  extracts,  either  with  or  without  warrants  for  execution,  of 
deeds  previouslv  recorded  in  the  Register  of  Sasines,  without  the  deed  being 
again  engrossed  in  the  Register  of  Deeds,  the  principal  deeds  being,  in  such 
cases,  left  in  the  custody  of  the  keeper  of  the  Register  of  Deeds ;  and  further, 
that  principal  deeds  of  entail,  when  registered  in  Uie  Register  of  Entails^  ^ould 
be  transmitted  to,  and  retained  in  the  custody  of,  the  keeper  of  the  Rq^ter  of 
Deeds. 

9.  That  the  Registers  of  Sasines  in  royal  burghs  should  be  regulated  and  sub- 
jected to  supervision,  in  the  manner  we  have  proposed ;  that  all  future  infeuda- 
tion  of  burghal  property  should  be  prohibited ;  but,  to  provide  for  property 
already  feudUilizea,  the  sasines  of  all  lands  lying  witMn  the  burghal  temtory, 
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whether  held  by  burgage  or  feudal  tenure,  should  hereafter  be  registered  in  the 
Bur^h  Register  exclusively ;  and  that  all  past  registration  of  property  situated 
within  burgh,  in  whatever  Register  it  may  have  ^n  made,  should  be  free  from 
challenge,  on  the  ground  of  irregularities  either  in  the  holding  or  in  the  regis- 
tration, unless  impugned  by  proceedings  in  Court  commenced  prior  to  the  pass- 
ing of  the  statute. 

10.  That  the  Sherifb  of  counties  should  be  authorized  to  divide  parishes  and 
borghs  into  registration  districts,  when  applied  to  for  that  purpose  in  the  man- 
ner we  have  pointed  out. 

11.  Iliat  the  Court  of  Session  should  be  empowered,  on  an  application  to  be 
made  by  the  Lord  Advocate  and  Lord  Clerk  Register,  to  make  provision  from 
time  to  time,  by  Act  of  Sederunt,  for  carrying  into  effect  any  of  the  other 
measures  we  have  recommended,  which  may  require  to  be  so  sanctioned,  and 
also  to  regulate  any  matters  of  detail ;  but  we  would  suggest  that,  before  such 
Act  of  S^erunt  is  passed,  an  opportunity  should  be  afforded  to  the  different 
professional  bodies  who  have  an  intimate  practical  knowledge  of  the  subject,  of 
considering  and  being  heard  on  the  proposed  enactments. 

The  points  of  greatest  interest  and  impottance  are — (1)  The  intro- 
daction  of  the  proposed  Parish  Index  to  the  Sasine  Record ;  (2)  The 
improved  method  of  ascertaining  the  state  of  titles  by  means  of  a 
Search  Sheet ;  and  (3)  The  amalgamation  of  the  General  and  Local 
Segisters.    To  these  we  shall  confine  our  attention. 

The  Report  commences  with  an  introductory  statement  with  re- 
ference  to  the  nature  of  the  Land  Registers^  and  the  manner  in 
which  the  security  of  titles  is  affected  by  regist||ration.  These  expla- 
nadonsy  although  necessary  in  a  Report  which  was  intended  to  be 
considered  by  members  of  Parliament  and  non-legal  members  of  the 
Government,  consist  for  the  most  part  of  details  which  are  familiar 
to  those  practically  engaged  in  the  business  of  conveyancing.  We 
shall,  therefore,  proceed  at  once  to  the  consideration  of  the  mode  of 
searching  the  Register  of  Sasines  by  means  of  the  Minute  Book, 
Abridgment,  and  Indexes — a  subject  on  which  some  misconception 
has  hitherto  prevailed  among  conveyancers. 

It  is  generally  said  and  supposed  that  a  search  in  the  Register  of 
Sasines  is  a  search  in  reference  to  lands,  as  distinguished  from 
searches  of  the  other  registers,  which  apply  to  persons.  This,  it 
seems,  is  only  true  in  a  very  restricted  sense,  because  in  point  of 
fact  the  only  mode  of  obtaining  information  in  r^ard  to  deeds 
affecting  the  lands  for  which  a  search  is  required,  is  by  an  examina* 
tion  of  the  index  of  persons  in  connection  with  the  Register  of 
Sasines.  Before  the  present  system  of  abridgment  and  indexing 
was  established,  under  the  superintendence  of  the  late  Mr  Thomas 
Thomson,  the  only  mode  of  conducting  a  search  of  the  Register  of 
Sasmes  was  by  an  examination  of  the  volumes  of  the  Minute  Book 
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of  the  General  and  Particular  Registers  for  the  entire  period  of  forty 
years  embraced  in  the  search.  In  consequence  of  the  great  increase 
in  the  number  of  transactions  affecting  property,  a  search  in  this 
manner  came  to  be  very  expensive,  and  would  long  ere  this  time. 
have  become  impracticable.  Besides,  as  the  Minute  Book  only  con- 
tained the  leading  name  of  the  estates,  it  was  found  that,  after  a 
property  became  subdivided,  a  search  could  not  be  continued  farther 
back  than  the  time  of  the  subdivision,  unless  the  name  of  the  origi- 
nal estate  was  furnished  to  the  searcher.  With  the  view  of  obviating 
this  source  of  error,  a  new  record,  called  the  Abridgment  of  the 
Register  of  Sasines,  was  established,  in  which  the  particulars  required 
in  the  Minute  Book  were  inserted  with  the  utmost  degree  of  con- 
densation, but  with  the  addition  of  an  abridged  description  of  the 
lands  or  subjects  of  conveyance,  comprising  all  the  names  of  places 
occurring  in  the  description,  but  rejecting  the  details  of  boundaiy, 
measurement,  and  references  to  possession  which  usually  occur  in 
the  descriptions  in  title  deeds* 

From  this  Abridgment  two  alphabetical  indexes  were  compiled— an 
Index  of  Persons,  and  an  Index  of  Places.  The  Index  of  Places  was 
discontinued  in  1830,  partly  in  consequence  of  the  enormous  expense 
connected  with  its  preparation,  but  chiefly  because  it  was  found  from 
experience,  that  a  search  conducted  by  means  of  it  was  nearly  as 
laborious  as  a  search  by  the  Minute  Book,  and  that  its  results  were 
not  satisfactory.  Among  the  sources  of  error  which  are  pointed 
out  by  Messrs  Morton  and  Bannatyne  we  note  the  following:^ 

1.  The  same  proper  names  are  of  common  occurrence  in  very  many 
localities  throughout  Scotland,  and  even  within  the  same  county. 

2.  The  number  of  proper  names  occurring  in  the  description  of  even 
a  small  estate  is  very  considerable.  A  separate  search  under  each 
of  those  names  is  a  work  of  great  labour,  and  is  found  to  be  produc- 
tive of  no  useful  result.  Deeds  are  discovered  other  than  those 
mentioned  in  the  inventory  of  titles,  but  which  on  examination  are 
found  to  relate  to  other  property  in  which  the  same  descriptive  titles 
occur.  3.  An  index  of  places  does  not  afford  the  means  of  distin- 
guishing superiority  titles  from  property  titles.  4.  As  parts  of  an 
estate  are  often  conveyed  by  a  description  in  which  they  are  defined 
as  parts  of  a  larger  estate  which  is  described  at  full  length,  a  search 
of  the  Index  of  Places  involves,  in  this  case,  an  examination  of  all 
the  different  series  of  titles  described  by  reference  to  the  larger 
estate.    5.  The  description  of  urban  subjects  is^  in  many  casesi  so 
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indefinite  as  to  afford  no  clue  to  their  identity.  As  an  illustration 
of  this  last  difBculty,  it  is  mentioned  that  in  the  Index  of  Places  for 
the  forty  years  preceding  its  discontinuance,  there  are  upwards  of 
eight  hundred  references  to  property  which  it  has  not  been  possible 
to  enter  in  the  Index  by  any  better  distinctive  title  than  ^  Tenement 
in  Gorbals.'  Lastly,  The  spelling  of  the  names  of  places  is  very 
nncertain,  and  a  variance  in  the  initial  letter,  or  even  in  the  second 
letter  of  the  name,  introduces  a  source  of  uncertainty  as  to  the  result 
of  the  search  of  so  large  an  index,  which  no  precautions  can  effec- 
tnally  obviate. 

For  these  reasons  the  Commissioners  have  recommended  that  the 
preparation  of  the  Index  of  Places  should  not  be  resumed ;  but  that, 
in  lieu  of  it,  a  new  index,  being  an  Index  of  Parishes^  should  be 
established,  by  the  aid  of  which  searches  should  in  future  be  pro- 
secuted from  the  date  of  its  institution.  As  regards  the  intermediate 
period  subsequent  to  1830,  searches  will  continue  to  be  conducted 
as  they  are  at  present,  by  means  of  the  Index  of  Persons,  in  default 
of  any  more  suitable  classification.  As  a  necessary  condition  of  the 
utility  of  the  proposed  Index  of  Parishes,  it  is  suggested  that  for  the 
future  no  conveyance  should  be  registrable  unless  the  parish  is 
specified,  either  in  the  body  of  the  deed  or  in  a  minute  indorsed  upon 
it.  It  occurs  to  us  that  the  most  convenient  arrangement  would  be 
to  require  the  name  of  the  parish  or  parishes  to  be  specified  in  the 
warrant  of  registration  in  all  cases.  This  would  facilitate  the  labours 
of  the  index-writer,  while  it  would  enable  the  proprietor's  agent  to 
guard  against  the  risk  of  error  or  oversight  on  the  part  of  the  index- 
writer.  Where  there  is  any  doubt  as  to  the  proper  parish,  it  is 
proposed  that  the  names  of  more  than  one  parish  may  be  given  ;  in 
which  case  the  lands  will  be  indexed  under  each.  We  rather  think 
it  would  be  found  convenient  in  practice  to  have  also  a  ^  Sundries 
Parish  Index,'  in  which  the  names  of  large  properties  lying  in 
more  than  one  parish  of  the  county  might  be  entered,  even  though 
entries  should  also  have  to  be  made  in  tba  indexes  for  the  separate 
parishes.  This  would  facilitate  searches  in  relation  to  the  titles  of 
large  estates,  when  made  for  other  purposes  than  the  discovery  of 
incambrances  or  partial  sales. 

It  is  proposed  that  the  larger  urban  parishes  should  be  divided 
into  registration  districts,  for  which  separate  indices  should  be  pre- 
pared in  the  same  form  as  the  Index  of  Parishes.  The  deeds  would 
be  entered  in  those  indices  in  the  order  of  presentment,  and  the 
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search  would  be  continuous  through  the  entire  index  for  the  re- 
quired period.  According  to  the  proposal  of  the  Commissioners, 
the  Parish  Index  would  embrace  nothing  but  the  names  of  persons 
in  alphabetical  order,  with  the  addition  of  the  registry  number,  by 
which  reference  might  at  once  be  made  either  to  the  Abridgment, 
the  Minute  Book,  or  the  Kecord,  as  might  be  required.  This  index 
might  be  used,  1st,  as  a  classified  index  of  persons  for  each  parish  ; 
and  2dly,  if  the  searcher  were  to  examine  all  the  entries  noted  in  the 
index  for  each  parish,  it  might  be  used  as  a  means  of  search  against 
lands  in  the  same  way  as  such  a  search  may  now  be  made,  when 
great  accuracy  is  required,  by  turning  over  the  leaves  of  the  Abridg- 
ment Book. 

The  labour  of  examining  all  the  entries  for  each  parish  would  be 
so  great,  that  in  practice,  we  think,  a  search  in  this  manner  would 
seldom  be  undertaken.  With  the  view  of  facilitating  such  a  search, 
we  would  suggest  that  the  leading  name  occurring  in  the  descrip- 
tion of  the  property,  or  the  first  name  occurring  after  each  of  tlie 
heads  *  Primo^  ^  Secundo,*  etc.,  which  are  usually  written  in  large 
characters  in  descriptions  of  lands,  should  be  inserted  in  the  Parish 
Index  in  a  separate  colunui.  The  entry  of  the  ^  Search  Sheet  num- 
ber,' as  afterwards  explained,  might  perhaps  answer  the  same  pur- 
poses ;  but  until  search  sheets  are  introduced,  the  names  of  places 
should  be  entered.  Although  the  searcher  might  not  be  in  a  position 
to  confine  his  examination  to  those  entries  in  which  the  name 
furnished  to  him  appeared  in  the  Parish  Index,  he  might,  from  the 
knowledge  of  localities  which  he  would  acquire  in  the  exercise  of 
his  profession,  be  able  to  exclude  from  consideration  a  very  large 
proportion  of  the  whole  entries  in  the  given  parish  or  district.  In 
most  instances,  and  especially  in  town  districts,  he  would  be  safe  in 
disregarding  those  index  entries  in  which  the  names  both  of  persons 
and  places  were  different  from  those  furnished  to  him.  If,  in  addi- 
tion to  an  examination  of  the  Abridgment  Book  with  reference  to 
all  the  personal  names  occurring  in  the  Parish  Index  which  were 
identical  with  those  furnished  to  him,  he  were  also  to  examine  the 
Abridgment  Book  in  connection  with  the  names  of  places  occur- 
ring in  the  Parish  Index,  it  is  obvious  that  an  additional  security  for 
accuracy  would  be  furnished.  Although  the  entry  of  the  leading 
names  in  the  form  here  suggested  would  be  theoretically  less  perfect 
than  an  exhaustive  index  of  places  in  the  manner  can*ied  on  prior 
to  1830,  its  preparation  would  be  infinitely  easier,  and  its  utility 
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for  poq)oses  of  search  woald  be  greater.  It  is  stated  in  the  conclu- 
sion of  Messrs  Morton  and  Bannatyne's  Keport,  that  some  of  the 
heads  of  departments  in  the  Register  Office  had  expressed  an  opinion 
in  favour  of  the  resumption  of  the  old  Index  of  Places — an  opinion 
in  which  the  Commissioners  do  not  concur.  Possibly  the  insertion 
of  the  leading  names  of  places  in  the  Parish  Register,  as  we  propose, 
mi^ht  be  found  to  answer  all  the  purposes  contemplated  by  Mr 
Dnndas  and  Mr  Brodie,  who,  we  understand,  are  the  gentlemen 
referred  to  in  this  part  of  the  Supplementary  Report,  while  it  could 
not  possibly  detract  from  the  utility  of  the  Parish  Register  for  the 
purposes  contemplated  by  the  Commissioners. 

The  second  branch  of  the  scheme  proposed  by  the  Commissioners 
to  which  we  propose  to  refer,  is  that  which  is  described  in  the  Report 
as  the  'Search  Sheet'  system,  and  which  maybe  described  as  a 
modification  of  that  particular  form  of  registration  to  which  the 
terms  *  Ledger  System '  and  '  Register  of  Title '  have  been  applied 
in  England.  A  registry  of  title,  as  the  term  is  used  in  the  Reports 
of  the  English  and  Irish  Commissions  relative  to  Land  Registers, 
means  a  register  in  which  all  the  entries  relative  to  any  particular 
estate  or  subject  of  conveyance  shall  be  connected  together,  either 
by  being  entered  consecutively,  or  by  such  numerical  references  that 
the  progress  of  titles  may  be  traced  from  one  volume  of  the  Register 
to  another.  Under  the  '  Ledger  System,'  as  it  is  called,  a  separate 
portion  of  a  volume  of  the  Record  would  be  set  apart  for  each  herit- 
able subject,  in  which  short  minutes  of  the  different  instruments 
relating  to  the  property  would  be  entered  in  the  order  of  presenta- 
tion, until  the  space  allotted  was  filled  up,  after  which  the  statement 
would  be  carried  on  by  a  numerical  reference  to  a  new  sheet  to  be 
opened  in  a  subsequent  volume.  The  system  of  registration  estab- 
lished by  the  English  Land  Registry  Act  of  last  session  is  framed 
upon  this  principle.  The  ^  Search  Sheet  System '  recommended  by 
Messrs  Morton  and  Bannatyne  is  essentially  the  same ;  but  with 
this  difference,  that,  as  according  to  our  system  all  conveyances 
of  heritable  property  are  recorded  at  length,  it  is  intended  that  the 
Search  Sheet  should  contain  nothing  more  than  a  tabular  entry  of 
names  and  dates,  and  of  the  nature  of  the  deed,  with  a  reference, 
for  further  information,  to  the  page  or  number  of  the  different  deeds 
by  which  they  may  be  found  in  the  Record.  A  duplicate  of  this 
sheet,  authenticated  by  the  registrar,  is  to  be  furnished  to  the  holder 
of  the  title  deeds,  and  to  serve  at  once  as  an  inventory  of  titles  and 
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a  search  of  incambrances.  After  the  system  is  in  full  operation,  it 
IS  anticipated  that  no  search  would  be  required  by  purchasers  or 
lenders  on  security  other  than  such  as  is  implied  in  the  delivery  of 
this  sheet,  certified  by  the  registrar  at  the  date  of  delivery.  Until 
the  system  had  been  in  operation  for  the  entire  period  of  prescrip- 
tion! searches  might  still  be  required  for  the  period  anterior  to  the 
date  of  the  opening  of  the  Search  Sheet  in  relation  to  any  particular 
property.  A  search  in  the  old  form,  when  once  obtained,  would 
form  part  of  the  progress,  and  in  all  time  coming  the  state  of  the 
title  and  of  the  incumbrances  affecting  it  might  be  ascertained  solely 
by  the  Search  Sheet. 

In  cases  where  a  property  already  entered  in  a  search  sheet  came 
to  be  subdivided,  or  sold  in  lots,  the  first  conveyance  of  each  sub- 
division would  be  entered  in  the  original  sheet,  and  annexed  to  it 
would  be  written  in  figures  and  words  the  number  of  a  new  search 
sheet  to  be  opened  for  such  subdivision.  The  new  search  sheet 
would,  in  like  manner,  refer  back  to  the  sheet  containing  the  titles 
of  the  property  of  which  the  new  subject  formed  a  part. 

The  form  in  which  these  sheets  are  proposed  to  be  kept  may  be 

best  explained  in  the  words  of  the  Commissioners*  Beport : — 

• 
*■  The  Search  Sheet  thus  opened,  should  in  the  first  place  have  prefixed  to  it 
hy  the  registrar  a  symbolical  marking,  consisting  of  three  elements,  viz.,  the 
county,  the  year  of  registration,  and  a  running  number ;  by  which  marking,  the 
particular  search  sheet,  aa  well  as  the  property  contained  in  it,  should  be  dis< 
tinguished  in  all  time  coming.  Thus  tne  first  sheet  opened  in  the  Register  for 
the  county  of  Forfar  would  be  marked  "  Forfar  i^*,"  and  the  next,  Forfar 
■*^j^,"  and  80  on  till  the  end  of  the  year  1863, — the  year  in  running  numbers, 
being  written  in  words  in  place  of  figures,  to  guard  against  rifik  of  error.  In 
the  year  1864,  a  second  senes  will  commence  "  Forfar  ^^f^ ;"  and  in  like  manner 
a  new  series  would  be  commenced  every  subsequent  year.  We  propose  to  call 
this  symbolical  marking  the  "  Search  Sheet  number  ;*  and  we  mean  it  to  form 
the  distinguishing  symbol,  not  only  of  the  search  sheet,  but  of  all  future  deeds 
affecting  the  property  to  which  it  applies.  After  a  search  sheet  has  onoe  been 
opened,  we  think  it  ought  to  be  made  an  imperatiye  condition  of  registration 
that  this  S3rmbol  should  be  stated  in  gremio  of  every  subsequent  deed  affecting 
the  property  immediately  after  the  description,  in  some  such  form  as  the  follow- 
ing : — *'*'  The  search  sheet  number  of  which  lands,  is  Forfar,  Eighteen  hundred  and 
sixty -three,  Number  one."  The  same  words  ought  to  be  also  embodied  by  the 
registrar  in  his  certifictite  of  registration  upon  the  deed.  On  the  page  set 
apart  for  the  volume  of  Search  Sheets  for  any  property,  and  having  prefixed  to 
it  the  Search  Sheet  number,  the  first  entry  should  be  a  copy  of  the  full  descrip- 
tion of  the  property  transcribed  from  the  first  deed  sent  in  for  registration,  or 
from  any  prior  deed  on  the  Register,  which  ma^  be  referred  to  for  such  full 
description.  The  second  entry  on  the  page  (leavmg  between  the  first  and  the 
Becond  a  suitable  break)  might  be  the  abbreviated  or  short  description  of  the 
same  property,  if  any  such  shall  have  been  adopted  and  declared  in  the  titles  to 
be  the  one  by  which  the  property  is  to  be  known  in  future.  The  third  and 
subsequent  entries  ought  to  hie  ^e  minutes  of  the  first  and  of  all  future  deeds 
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presented  for  T^istration,  statiti^  the  character  of  the  deed,  the  naineB  of  the 
granter  and  grantee,  and  the  date  of  ita  registration.* 

It  ia  farther  proposed  that  the  making  of  these  entries  in  the 
Search  Sheet  should  he  an  absolute  condition  of  the  registration  of 
anj  deed ;  that  the  deed  itself  should  have  written  upon  it  by  the 
registrar  the  Search  Sheet  number  of  the  property ;  and  that  these 
numbers  should  be  inserted  in  the  Parish  Indices ;  by  which  means 
all  the  benefit  of  the  most  exact  and  reliable  index  of  places  might 
be  realized  without  its  disadvantages. 

The  Commissioners  do  not  state  how  they  would  deal  with  com- 
plex conveyances,  containing,  for  example,  in  one  instrument  a 
conveyance  of  the  entire  estate  represented  by  one  Search  Sheet 
Number,  a  portion  of  the  estate  represented  by  another,  and  a  pro 
indiviso  interest  in  a  third.  We  have  seen  examples  in  the  titles 
of  urban  tenements  where  the  property  is  divided  into  flats,  in 
which  the  different  portions  have  been  divided  and  re-united,  at 
different  times,  to  such  an  extent  that  no  two  successive  conveyances 
in  the  progress  contained  precisely  the  same  extent  of  property.  It 
is  obvious,  that  while  in  one  search  sheet  reference  might  be  made  in 
consecutive  order  to  any  number  of  conveyances  of  any  given  area, 
and  to  all  incumbrances  affecting  the  whole  or  any  part  of  it,  yet, 
whenever  a  change  took  place  in  the  limits  of  the  subject,  whether  by 
way  of  extension  or  diminution,  so  that  the  description  at  the  head 
of  the  sheet  was  no  longer  applicable,  a  new  sheet  would  require  to 
be  opened,  in  which  the  description  of  the  subject  would  have  to 
be  repeated.  Probably  this  would  not  cause  much  extra  expense, 
as  the  descriptions  may  now  be  shortened  to  any  extent  compatibla 
with  identification ;  but  it  presents  itself  as  an  objection  to  the  Search 
Sheet  system  which  would  require  to  be  considered. 

Another  difficulty  which  was  considered  to  be  of  a  very  serious 
character  by  those  who  were  entrusted  with  the  preparation  of  the 
English  Land  Begistty  Bill,  consists  in  the  possibility  that  the 
same  property  may  come  to  appear  in  two  different  search  sheets. 
In  this  way  a  competing  title  might  be  reared  up  without  the 
knowledge  of  the  party  in  possession*  One  way  of  avoiding  this, 
would  be  by  requiring  the  insertion  of  the  Search  Sheet  number  in 
gremio  of  the  deed,  as  recommended  by  the  Commissioners,  under 
pain  of  nulli^.  Where  the  previous  titles  were  in  the  possession  of 
the  purchaser  or  lender,  a  mere  inspection  of  the  first  page  of  each 
vou  vii.-*Ko.  Lxxvi.  Arm^  1S68.  z 
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deed  would  enable  him  to  ascertain  whether  a  Search  Sheet  had  in 
fact  been  opened.  A  difficalty  might,  however,  occur  in  case  the 
title  deeds  were  hypothecated,  or  were  otherwise  in  tiie  possession 
of  the  party  who  refused  to  exhibit  them.  Even  in  this  case  the 
hardship  would  extend  no  farther  than  to  impose  upon  the  disponee 
the  necessity,  prior  to  the  registration  of  his  conveyance,  of  search* 
ing  the  Record  as  far  back  as  the  year  when  the  system  came  into 
operation,  when,  if  there  were  any  deeds  affecting  the  lands,  the 
number  of  the  Search  Sheet  would  be  found  in  connection  with  the 
last  conveyance. 

The  third  branch  of  the  improvements  recommended  by  the 
Commissioners,  and  the  only  other  which  we  intend  to  notice^  is 
that  which  has  reference  to  the  amalgamation  of  the  Grenerai  and 
Particular  Registers  of  Sasines,  and  the  amalgamation  of  the  per- 
sonal registers.  The  Commissioners  have  postponed  the  explanation 
of  their  reasons  for  this  change  to  the  concluding  part  of  their  Be- 
port,  as,  in  their  opinion,  one  of  the  strongest  reasons  for  the  amal- 
gamation  of  the  Registers  consists  in  the  facilities  it  would  afford  for 
the  introduction  of  the  other  improvements  which  they  recommend. 
Following  the  order  of  exposition  indicated  in  the  Commissioners' 
Report,  it  has  been  our  object  to  exhibit,  though  necessarily  with 
less  fulness  of  illustration,  the  operation  of  the  proposed  changes, 
and  the  advantages  which  may  be  expected  to  accrue  from  them. 
We  have  not  thought  it  necessary  to  advert  to  some  of  the  minor 
changes  recommended  by  the  Commissioners  in  the  summary  of 
their  suggestions  prefixed  to  our  observations.  Most  of  these  are 
incidental  to  the  main  purpose  and  design  of  the  Report,  which  is 
to  facilitate  the  searching  of  the  Records,  and  thereby  to  lessen  the 
expenses  incidental  to  our  system  of  Registration  of  Land  Rights. 
It  is  obvious,  however,  that  the  amalgamation  of  the  Registers  is 
indispensable  to  the  accomplishment  of  those  changes  to  which 
reference  has  been  made,  and  more  especially  to  the  establishment 
of  a  system  of  connected  registry  by  means  of  Search  Sheets.  For 
obviously  the  Search  Sheet  would  be  useless,  unless  it  contained  all 
the  deeds  relating  to  the  subject  which  had  been  recorded  at  the 
date  when  the  Search  Sheet  was  consulted.  We  understand  that 
the  current  of  professional  opinion  has  already  set  -in  strongly  in 
favour  of  the  amalgamation  of  the  general  and  local  Roasters,  the 
only  difference  of  opinion  being  on  the  question,  whether  the  com- 
bined Registers  should  be  kept  in  the  respective  counties  or  in 
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Edinburgh*  In  considering  this  question)  it  most  not  be  forgotten 
that  a  considerable  proportion  of  the  deeds  presented  for  registrar 
tion  relate  to  lands  in  more  than  one  county*  In  such  cases,  it 
would  be  necessary  that  the  deeds  should  be  entered  in  the  Minute 
Books  for  each  of  tlie  counties  or  districts  in  which  the  lands  are 
situated;  and  this  could  be  accomplished  most  conveniently^  and 
with  least  risk  of  error,  by  having  all  the  Begisters  in  one  establish- 
ments Agsduj  the  business  of  searching  can  only  be  satisfactorily 
performed  by  men  who  make  it  their  daily  occupation,  and  there 
would  not  be  sufficient  employment  for  regularly  trained  searchers 
in  many  of  the  counties.  The  preparation  of  the  Abridgment  and 
Indices  could  only  be  entrusted  to  skilled  hands,  under  the  direct 
personal  supervision  of  the  central  autliorities ;  and  for  that  pur- 
pose, it  would  at  all  events  be  necessary  that  the  volumes  containing 
the  local  Registers  should  be  transmitted  to  the  Becord  Department 
at^Edinbnrgh  when  required.  This,  however,  on  the  supposition 
that  the  Begbters  were  to  be  kept  at  the  county  towns,  involves 
delay  for  months,  and  even  years ;  because  these  volumes  could  not 
be  transmitted  without  great  inconvenience  until  they  had  been 
completely  filled  up. 

In  the  view  of  the  Commissioners,  no  practical  obstacle  exists  to 
the  regular  and  safe  transmission  of  deeds  from  all  parts  of  Scotland 
to  Edinburgh  by  post.  A  large  number  of  the  writs  recorded  in 
the  General  Begister  of  Sasines  has  been  for  years  transmitted  to 
the  keeper  of  the  Begister  by  post,  and  receipt  acknowledged  and 
the  writs  returned  in  the  same  manner ;  while  as  regards  the 
County  Begister,  the  post  is  the  regular  and  recognised  means  of 
transmission  by  agents  not  resident  in  the  county  town.  No  in- 
stance has  hitherto  occurred  of  a  deed  having  either  been  lost  or 
delayed  in  its  transmission,  although  the  book-post  has  been  usually 
employed,  and  but  seldom  with  the  precaution  of  Post-office 
registration. 

We  could  have  wished,  had  our  space  permitted,  to  have  ad- 
verted to  that  part  of  the  Beport  which  treats  of  the  Burgh  Begis- 
t^s.  In  our  next  number  we  may  return  to  the  subject.  For  the 
present  we  shall  only  observe,  that  there  is  no  department  of  our 
Land  Begistration  system  which  calls  more  urgently  for  reform  than 
that  of  the  Burgh  Begisters  of  Titles. 
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THE  OATH  OF  ALLEGIANCE  AS  VIEWED  BY  THE  REFORMED 

PRESBYTERIAN  CHURCH. 

The  qaestion  of  jadicial  and  official  oaths  has  of  late  years  excited 
no  small  share  of  public  attention  and  legislative  action.  For  a 
length  of  time,  Quakers,  or  members  of  the  Society  of  Friends,  were 
alone  exempted  from  such  appeals  to  Heaven;  and  their  simple 
'yea,  yea,  and  nay  and  nay,'  were  received  as  tantamount  to  the 
more  solemn  asseverations  of  their  Christian  brethren.  The  prin- 
ciple of  this  distinction  or  privilege  was  not  of  easy  perception.  It 
was  not  surely  the  cut  or  colour  of  the  coat,  nor  the  shape  of  the 
hat,  and  as  little  ostensibly  belonging  to  any  particular  sect,  which 
could  impart  to  their  mere  assertion  greater  weight  than  to  that 
of  any  other  man.  The  conferring  such  privilege  on  this  minor 
body  of  Christians  not  only  was  a  compliment  to  their  assumed 
veracity,  but  seemed  a  direct  reflection  on  the  truthfulness  of  all 
other  Christian  communities,  though  forming  the  great  bulk  of  the 
nation.  The  same  exemption  from  oaths  was  subsequently  con- 
ferred on  other  bodies  of  Christians  under  the  anomalous  names  of 
Moravians  and  Separatists.*  Finally,  by  the  Act  17  &  18  Vict., 
c.  125,  s.  20  (England),  extended  to  Scotland  by  18  &  19  Vict, 
c.  25  (1855),  any  person  who,  on  examination,  can  satisfy  the 
Court  that  he  has  a  conscientious  scruple  against  taking  an  oath, 
may  now  give  evidence  on  affirmation.  But,  with  a  singular  incon- 
sistency, whilst  the  privilege  of  the  Quaker  and  Separatist  extends 
to  all  courts  and  matters,  that  of  the  Religious  Scruples  of  every 
other  denomination  is  confined  to  civil  causes,  and  does  not  extend 
to  any  criminal  court  or  case.  His  affirmation  may  be  taken  to 
settle  questions  of  thousands  of  pounds  in  sales  of  cotton  or  sugar, 
l)ut  he  will  not  be  believed  in  the  Edinburgh  Police  Court  in  a 
complaint  against  a  servant  girl  for  beating  a  carpet,  or  a  shop-boy 
for  not  clearing  a  pavetnent  of  its  snowy  mantle.' 

The  question  of  oaths,  and  their  bearing  and  import,  has  long 
formed  a  favourite  subject  of  ecclesiastical  discussion,  and  often  a 
bone  of  contention  and  disunion.  One  section  of  the  Episcopal 
communion  were  long  known  in  Scotland  by  the  negative  appella- 
tion o{  Non-jurors^  by  reason  of  their  refusal  to  take  the  oaths  to  the 

^  1  Wm.  and  Mafy,  c.  18 ;  7  &  8  Wm.  III.,  c.  34 ;  13  Wm.  IIL,  c.  4 ;  8  Geo. 
I.,  c.  6 ;  9  Geo.  IV.,  c.  17  and  32 ;  3  &  4  Wm.  IV.,  c.  49  and  82 ;  1  Vict.,  o.  5, 
16,  and  17 ;  22  Vict.,  c.  10. 

^  '  A  bill  has  just  been  introduced  into  the  House  of  Commons  for  the  exten- 
tion  of  the  Affirmation  Act  to  Courts  of  Criminal  Jurisdiction. 
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Gorernment  of  the  Revolution.  There  also  arose  a  keen  conflict  in 
the  Secession  Chnrch  as  to  the  legality  of  taking  the  oath  of  a  bur- 
gess. This  occasioned  a  disruption^  and  the  erection  of  two  rival 
churches,  known  as  the  Burghers  and  the  Antiburghers,  who  en- 
forced their  peculiar  views  with  as  much  bitterness  as  ever  did 
Baptist  in  opposition  to  Anabaptist.  Strange,  too,  that  churches 
ranking  under  one  or  other  of  these  banners  were  found  in  rural 
districts,  far  from  any  burgh,  and  where  the  taking  of  such  oath 
could  by  no  possibility  ever  wound  the  conscience  of  the  most 
tender.  Still  more  strange  that  the  distinction  still  existed  even 
afier  the  hated  burgess  oath  was  abolished.  When  the  two  bodies 
combined,  afler  the  removal  of  this  subject  of  disunion,  and  formed 
one  church,  under  the  rather  contradictory  designation  of  the 
'  United  Secession^  a  considerable  number  refused  to  throw  in  their 
lot,  and  stood  firm  to  their  old  faith  under  the  name  of  the  '  Original 
SeudersJ 

Another  question  as  to  oaths  has  of  late  years  arisen  in  the  old 
Church  of  ^  the  Reformed  Presbyteryy  which,  under  the  name  of 
Cameroniansy  keep  alive  the  memory  of  the  Covenants  and  the 
martyred  fathers.  It  now  has  assumed  that  form  which,  like  the 
previous  contest  on  the  burgage  oath,  bids  fair  to  issue  in  a  disrup- 
tion of  this  ecclesiastical  body* 

As  the  question  has  been  viewed  as  one  of  legal  import  and  inter- 
pretation, and,  as  such,  the  opinions  of  lawyers  and  statesmen  have 
been  obtained,  we  deem  it  a  fair  subject  for  our  Journal. 

The  question  is  as  to  the  effect  of  the  oath  of  allegiance  as  bearing 
on  the  Sovereign's  Coronation  Oath.  The  oath  of  allegiance  is  now 
happily  combined  with  that  of  supremacy  and  abjuration,  and  forms 
one  simple  formula,  under  the  Act  21  &  22  Vict.,  c.  48.  The  foK 
lowing  are  now  the  very  unexceptionable  terms  of  the  oath  : — 

^  I  do  swear  that  I  will  be  faithful,  and  bear  true  allegiahce  to  her 

Majesty,  Queen  Victoria,  and  will  defend  her  to  the  utmoet  of  my  power  against 
&n  conspiracies  and  attempts  whatever  which  shall  be  made  against  her  person, 
crown,  or  dignity ;  and  I  will  do  my  utmost  endeavour  to  disclose  and  make 
known  to  her  Majesty,  her  heirs  and  successors,  all  treasons  and  ccmspiracies 
vhich  may  be  formed  against  her  or  them :  And  I  do  faithfully  promise  to 
maintain,  support,  and  defend,  to  the  utmost  of  my  power,  the  succession  of 
the  Grown,  which  sooceBsion,  by  an  Act  entitled  ^*  An  Act  for  the  Limitation 
of  the  Crown,  and  better  securing  the  Rights  and  Liberties  of  the  Subjects,'*  is 
and  stands  limited  to  the  Princess  Sophia,  Electress  of  Hanover,  and  the  heirs 
of  her  body,  bcdng  Protestants,  hereby  utterly  renoimcing  and  abjuring  any 
obedience  or  allegiance  unto  any  other  person  claiming  or  pretending  a  right  to 
the  Crown  of  this  realm :  And  I  do  declare  that  no  foreign  prince,  person,  pre- 
bte,  itats,  or  potentate,  hath  or  ought  to  have  any  junadfctios,  power,  supe« 
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rioritr,  pre-eminanoe,  or  authority,  eoclesiaatioa]  or  spiiitiial,  viUdn  tbis  ralm : 
And  I  make  this  declaration  on  the  true  faith  of  a  Chriatian<   So  help  me  God.* 

It  18  maintained  by  some  that  ererj  person  who  takes  this  oath  of 
allegiance  thereby  endorses  the  Coronation  Oath  of  the  Sovereign. 
On  this  ground,  no  person  holding  these  views  can  consistently  be 
sworn  as  a  Yolonteer,  in  an  epoch,  too,  in  our  history  when  to  be  a 
man  is  to  be  a  soldier  in  some  shape  or  other.  Nay,  farther,  it  is 
argued  that  any  one  who  votes  for  a  member  of  Parliament  or  a 
town  councillor  falls  within  the  same  category  as  the  persons  so 
elected.  These  being,  in  their  turn,  bound  to  take  the  oath  of  alle- 
giance, the  voter  is  held  in  his  person  to  have  adopted  that  oath, 
and,  by  another  step,  to  endorse,  or,  as  the  term  is  used,  to  ^  redupU-' 
eate^  the  oath  of  the  Sovereign. 

This  question,  rather  of  casuistry  than  of  ecclesiastical  policy, 
has  been  recently  before  the  Synod  of  the  Beformed  Presbyte- 
rian Church.  In  the  Synods  of  1858  and  1859,  taking  the  oatlis 
of  allegiance,  either  directly,  or  voting  for  any  one  who  had  to 
qualify  by  taking  such  oath,  was  held  to  be  contrary  to  the  Testi- 
mony of  the  Beformed  Church,  and  tq  render  such  parties  liable 
to  its  discipline,  and  even  to  exclusion  from  the  privileges  of  the 
Church,  In  1861  the  question  was  again  introduced  into  the 
Supreme  Assembly  of  the  Church,  and  by  a  majority  a  committee 
was  appointed  ^  to  inquire  into  the  political  identity  between  a  repre- 
sentative and  his  constituents,  and  as  to  what  is  involved  in  taking 
the  oath  of  allegiance.'  The  minority  entered  lengthy  reasons  of 
dissent  against  this  very  innocent  resolution  to  inquire  into  a  mat- 
ter of  so  great  nicety,  and  to  them  of  importance. 

The  committee  prepared  a  very  able,  candid,  and  impartial 
statement  of  the  whole  disputed  matter,  and  submitted  the  same 
to  the  gentlemen  whose  names  we  give  in  the  order  in  which 
they  are  mentioned  in  the  Report  of  the  Committee : — The  Lord 
Advocate  (Moncreiff),  and  Solicitor-General  (Maitland).  These 
gentlemen,  however,  on  the  ground  of  being  officers  of  the  Crown, 
declined  to  give  formal  opinions.  But  the  first*named,  with  his 
usual  politeness,  in  a  private  conference,  freely  expressed  his  views 
on  the  contested  points.  The  other  gentlemen  consulted  gave 
opinions,  all  of  which  have  been  printed  and  widely  circulated. 
These  opinions  are  from  Sheriffs  Fraser,  Barclay,  Glassford  Bell, 
and  Strathem ;  Professor  Kirkwood ;  Mr  James  Dodds,  solicitor, 
London ;  Messrs  Murray  Dunlop,  M.P.,  John  Bright,  M.P.,  and 
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George  Hadfield,  M.P.  There  is  added  a  letter  on  the  subject  from 
the  late  lamented  Professor  More.  The  whole  of  these  gentlemen 
gave  independent  opinions,  bnt  all  conceding  in  the  strongest  man- 
ner that  there  exists,  in  a  legal  point  of  view,  no  possible  grounds 
for  the  supposition  that  the  oath  of  allegiance,  either  directly  or  in- 
directly, can  be  construed  to  mean  more  than  fealty  to  the  reigning 
SoTereign*  The  Report,  with  the  relative  papers,  are  well  worthy 
the  perusal  and  study  of  those  curious  in  such  matters. 

The  Beport  was  approved  of  at  the  meeting  of  the  Synod  held  at 
Glasgow  in  June  last,  and  a  series  of  resolutions  founded  thereon 
have  been  sent  down  to  presbyteries  and  sessions  by  a  majority  of 
42,  against  11  who  voted  for  an  amendment  to  delay  consideration 
of  the  subject  to  a  future  Synod.  Seasons  of  dissent  have  been  again 
entered ;  and,  as  the  subject  is  to  be  contested  in  the  provinces,  there 
is  the  likelihood  of  much  more  learning  being  expended  before  it  be 
finally  settled,  if  such  can  be  without  a  disruption  of  this  section  of 
the  Christian  Church. 

The  opinion  of  the  minority  is,  that  the  oath  of  allegiance  redu- 
plicates the  Coronation  Oath,  and  therefore  that  the  person  swearing 
the  former  is  held  to  support,  uphold,  and  maintain  whatever  the 
Sovereign  swears  by  that  oath.  The  authority  of  Blackstone  is 
founded  on  (B.  1,  c.  6),  who  states  ^  that  the  terms  of  the  original 
cimtract  between  King  and  people  is  now  couched  in  the  Coronation 
Oath  which,  by  the  statute  1  W.  &  M.,  s.  1,  c.  6,  is  to  be  admini- 
stered to  every  king  and  queen  who  shall  succeed  to  the  Imperial 
Crown  of  these  realms,  by  one  of  the  archbishops  or  bishops  of  the 
realm,  in  the  presence  of  all  the  people,  who,  on  their  parts,  do  red" 
proeally  take  the  oath  of  allegiance/ 

It  was  argued  that,  under  the  Coronation  Oath,  endorsed  by  the 
oath  of  allegiance,  the  Sovereign  and  the  people  are  taken  bound  to 
sopport  Episcopacy  in  England  apd  Ireland,  Presbytery  in  Scot- 
land, Popery  in  Lower  Canada  and  Malta,  and  Paganism  in  Hin- 
dostan.  It  is  on  this  hypothesis  that  the  objection  by  those  of 
tender  conscience  is  founded.  It  is  thus  forcibly  stated  by  one  of 
the  writers  on  the  subject  ^— ^  The  great  principles  of  Presbytery  and 
Prelacy,  of  Popery  and  Paganism,  are  so  plain  and  palpable,  that  no 
man  who  possesses  the  slightest  claim  to  intelligence  can  regard 
them  as  homogeneous.  He  can  make  no  mistake  here ;  they  are 
to  thoroughly  antagonistic,  that  he  cannot  possibly  approve  of  them 
all ;  and  yet  the  oath  (of  allegiance)  requires  him  to  ewear  that  he 
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wiU  uphold  and  maintain  them  ally  and  that,  too,  in  such  plain, 
simple,  and  straightforward  terms  as  to  render  misconstruction  im- 
possible. No  man  can  believe  in  opposites  at  the  same  moment  of 
time ;  how  then  can  he  swear  to  maintain  them  V 

The  opinions  of  the  legal  gentlemen  maj  be  well  summed  up  in 
that  of  the  learned  Sheriff  of  Renfrewshire : — ^  The  oath  of  allegiance 
simply  reqaires  the  taker  of  it  ^^  to  befaithfulj  and  bear  true  allegiances*^ 
which  imposes  no  higher  or  greater  obligation  than  exists  at  common 
law,  independently  altogether  of  the  oath*  The  oath  binds  no  one 
but  the  taker  of  it,  and  no  obligation  lies  upon  him  to  recognise  the 
oaths  which  may  have  been  taken  by  the  person  to  whom  fealty  or 
dlegiance  has  been  swom^* 

One  of  the  resolutions  carried  in  the  Synod,  founded  on  the  legal 
opinions  so  collected,  was  in  the  following  very  accurate  and  judi- 
cious terms : — ^  On  inquiry,  it  has  been  found  that  the  construction 
of  the  oath  (hitherto  maintained  by  the  Church)  is  questioned  and 
denied  on  such  grounds  as  these :  Ist^  The  oath  (of  allegiance),  on 
the  face  of  it,  and  in  the  terms  employed,  does  not  necessarily  bear 
the  construction  put  upon  it,  as  pledging  the  person  to  any  objec- 
tionable element  in  the  constitution.  2d,  Multitudes  in  all  other 
Christian  denominations  do  not  take  it  in  any  such  sense.  3d,  The 
British  Constitution  leaves  every  man  at  perfect  liberty  to  propose 
and  advocate  any  changes  in  itself  and  in  its  administration,  pro- 
vided he  adopt  a  constitutional  course  of  procedure,  and  abstain 
from  all  rebellious  violence.  And,  lastltfj  it  is  inconceivable  that  a 
Christian  legislature  should  invite  Dissenters  to  accept  civil  privi- 
leges on  the  condition  of  taking  an  oath  which  would  be  virtual 
peijury, — the  compromise  and  abandonment,  in  their  civil  capacity, 
of  principles  which  they  conscientiously  maintained  as  diaaenters 
from  the  Established  Church.' 

The  question  to  many  may  appear  to  be  a  splitting  of  hairs  as  fine 
as  that  of  the  gossamer ;  but  it  has  excited  no  considerable  portion 
of  public  attention,  not  confined  to  the  Church  in  which  the  oontrcN 
versy  has  been  principally  agitated.  Many  good  and  talented  men 
have  been  kept  back  fit)m  entering  our  civic  councils,  or  joining 
*  the  noble  army  of  Volunteers,'  or  even  exercising  their  right  of 
franchise  either  for  parliamentary  or  burgh  honours.  Anytbing 
vdiich  can  help  to  disabuse  this  conscientious  scruple,  and  restore 
confidence  in  any  section  of  the  public,  is  to  be  encouraged ;  an4  it 
is  for  this  reason,  as  well  as  the  legal  disquisition  involved  in  th§ 
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matter,  that  we  have  devoted  so  much  of  our  space  to  what  may  at 
first  sight  not  appear  to  be  a  theme  strictly  within  the  sphere  of 
juriq^rudenee^  although  we  stand  up  for  every  matter  which  con- 
cerns the  well-being  of  the  State  and  of  all  the  subjects  of  the  realm^ 
as  being  legitimately  within  the  wide-spread  reach  of  that^  the  most 
divine  of  the  sciences. 
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OF  JUSTICE. 

No.  IX. 

Hew  Dalbymple  of  North  Berwick,  the  third  son  of  Lord  Presi- 
dent Stair,  came  to  the  bar  in  1677,  and  was  soon  appointed  one  of 
the  Commissaries  of  Edinburgh.  Whilst  he  held  that  office  he 
committed  an  indiscretion  which  would  have  gone  far  to  ruin  the 
professional  prospects  of  any  one  not  belonging  to  the  then  dominant 
ikinUy  of  '  the  Darumples.'  He  was  presiding  at  a  proof  in  a  pro- 
cess of  divorce,  when  the  counsel  for  the  defender,  Mr  JEneas  Mac- 
pherson,  advocate,  accused  him  of  partiality  to  the  pursuer,  a  well* 
known  nobleman.  Dalrymple,  instead  of  punishing  Macpherson  for 
contempt  of  court,  took  the  charge  as  a  personal  insult,  and  instantly 
sent  him  a  challenge,  which  was  as  readily  accepted.  The  matter 
coming  to  the  knowledge  of  the  Vivry  Council,  they  at  once  took 
steps  to  prevent  bloodshed,  and  punish  both  intending  combatants. 
Fonntainhall  (i.  270)  thus  describes  the  coarse  the  Council  took 
with  regard  to  them :  ^  Some  thought  one  sitting  in  judgment  might 
have  sent  any  reviling  him  to  prison ;  but  he  challenged  Mr  ^neas 
to  a  combat;  and  the  Council  found  him  as  guilty  in  accepting  it, 
and  ordained  him  to  crave  the  Commissar's  pardon,  and  confined 
them  both  acme  time,  and  then  laid  Mr  ^neas  in  the  Tolbooth  for 
a  short  time.'  The  way  in  which  their  Lordships  distinguished 
between  the  holder  of  the  office  who  had  been  insulted,  and  the  in- 
dividaal  who  had  taken  a  wrong  method  of  obtaining  redress,  is  very 
noticeable ;  for  while  they  made  Macpherson  apologize  to  Commis- 
sary Dalrymple,  they  subjected  both  Mr  Macpherson  and  Mr 
Dalrymple  to  punishment.  In  1684,  when  his  brother  Sir  John's 
(the  Master)  papers  were  seized,  Dalrymple  was  obliged  to  find  bail 
for  his  appearance,  in  case  proceedings  should  be  directed  against 
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him  also.  He  was  not|  however,  sabjeeted  to  any  farther  iiicon> 
venience,  and  continued  to  practise  with  much  snccess  till  after  the 
Bevolutioni  when  he  was  chosen  Dean  of  the  Faculty  of  Advocates, 
an  office  which  he  held  till  his  elevation  to  the  bench.  Since  the 
death  of  Lord  Stair  in  1695,  no  permanent  appointment  had  been 
made  to  the  chair  of  the  President  of  the  Court.  For  upwards  of 
two  years  the  other  judges  had  been  obliged  to  elect  one  of  their 
own  number  to  preside ;  but  these  elections  were  quite  temporary, 
the  sole  right  of  appointment  being  vested  in  the  Crown.  Daring 
this  long  interregnum,  it  is  not  to  be  wondered  at  that  several 
aspirants  to  the  chair  used  every  means  in  their  power  to  gain  the 
coveted  post.  Prominent  among  these  was  Hamilton  of  Whytlaw, 
^om  we  noticed  in  last  paper,  and  who  was  very  sanguine  that  he 
would  obtain  the  appointment  through  the  interest  of  Lord  TuUi* 
bardine.  But  with  the  others  he  was  greatly  disappointed  when  a 
letter  came  down  from  the  King,  in  March  1695,  nominating  the 
Dean  of  Faculty.  The  Court  met  on  the  29th  to  take  the  Boyal 
letter  into  consideration,  but  ultimately  adjourned  ^  the  admission 
till  June,  the  ordinary  time  of  Session,  that  then  it  may  be  the  more 
solemn,  and  that  they  would  acquaint  his  Majesty  that  the  nomina- 
tion was  very  acceptable  to  them.'  In  June  the  Court  met  in  terms 
of  the  adjournment ;  and  on  proceeding  to  consider  the  Kin^s  letter, 
a  question  arose  as  to  the  mode  of  admitting  a  President.  Some  of 
the  judges  maintained  that  he  should  be  admitted  at  once  without 
undergoing  the  trials  prescribed  by  the  Act  of  Sederunt,  31st  July 
1674,  because  it  never  fell  to  the  President's  doty  to  sit  in  the  Outer 
House,  and  because  the  commission  in  his  favour,  unlike  that  of  the 
other  judges,  bore  no  reference  to  his  being  ^  tried '  before  admiasion. 
'  On  the  other  hand,'  writes  Fonntainhall  (ii.  1),  ^  it  was  argued 
that  the  Act  was  made  for  the  admission  of  the  Ordinary  Lords, 
wheireof  the  President  could  not  be  denied  to  be  one,  and  made  no 
distinction  or  exception  of  the  President  more  than  another  Lord, 
and  so  must  be  fcdlowed ;  and  notoriously  if  qualifications  must  not 
dispense  with  the  preparative.  That  if  an  unfit  person  ahonld  be 
named  by  the  king  per  obreptionem  f  The  Lords  might  try  and  re- 
ject. And  though  the  Lords  Newton  and  Camwath  wece  admitted 
Presidents  without  undergoing  trial,  yet  Newton  had  been  a  Lord 
fi>r  some  years,  and  had  then  given  in  his  trial,  and  'Sir  George 
Lockharti's  case  fell  in  dispensing  times,  and  not  to  be  drawn  into 
example ;  for  then  the  Test  and  other  Acts  of  Parliament  were  by 
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the  Government  at  that  time  laid  aside;  so  it  was  no  wonder  to  see 
a  lesser  formality  neglected.  Then  the  vote  was  stated,  admit  pre- 
sently or  try,  and  it  was  carried  to  try  by  the  plurality,  in  the  terms 
of  the  Act  of  Sederunt.'  There  then  occurred  another  difficulty. 
It  was  Whytlaw's  turn  to  sit  in  the  Outer  House,  and  Dalrymple 
should  have  sat  with  him  as  Lord  Probationer.  But  so  far  did  the 
former  carry  his  ill-humour,  that  he  '  shunned  to  sit  with  him.' 
The  Court  did  not  insist  upon  his  doing  so;  and  accordingly,  Foun- 
tainhall  sat  in  the  Outer  House  in  his  stead,  and  Dalrjrmple  sat  as 
Lord  Probationer  with  him.  Ultimately  he  took  his  seat  as  Lord 
President  on  7th  June  1698. 

Here  we  may  pause  for  a  little  to  inquire  what  the  powers  of  the 
Court  are  in  regard  to  the  trial  of  those  who  have  been  nominated 
bj  the  Crown  to  the  office  of  Judge  in  thet  Court  of  Session.  A 
question  upon  this  subject  was  asked  by  the  Lord  Chancellor  very 
recently  in  an  appeal  to  the  House  of  Lords,  when,  reference  having 
been  made  to  an  opinion  of  a  Lord  Probationer,  his  Lordship  in- 
qnired,  more  9uo,  ^  Do  they  ever  pluck  a  Probationer?'  The  counsel 
in  the  appeal  (Mr  Anderson,  Q.C.)  replied  correctly,  that  there  was 
onljr  one  recorded  instance  of  a  ^ plucky  in  the  case,  namely,  of  Mr 
Patrick  Haldane,  in  1721.  The  circumstances  are  sufficiently  in- 
terestmg  to  justify  us  in  stating  them  very  shortly  here.  On 
Foantainhall's  resignation  in  December  1721,  the  Crown  nominated 
as  his  successor  Mr  P.  Haldane,  advocate.  The  Faculty  and  the 
Clerks  of  Court  represented  that  Haldane  was  not  qualified  in  terms 
of  the  19th  Article  of  the  Treaty  of  Union,  in  respect  he  had  not 
'  served '  five  years  as  an  advocate  in  the  College  of  Justice.  It  was 
not  denied  that  he  had  passed  as  advocate  so  far  back  as  January 
1715 ;  but  it  was  said  that  since  then  he  had  been  very  seldom  in 
attendance  upon  the  Court,  being  partly  absent  in  London  attend- 
ing Parliament,  of  which  he  was  a  member,  and  even  when  in  Edin- 
burgh being  engaged  in  his  duties  as  a  Commissioner  of  Enquiiyi 
his  office  hours  as  such  being  the  same  as  those  of  the  Court. 
Haldane  admitted  his  frequent  absence  from  Edinburgh,  but  main- 
tained that,  having  been  nearly  seven  years  passed  as  an  advocate^ 
the  Court  had  no  right  to  inquire  how  much  of  that  time  he  had 
spent  in  actual  attendance  on  their  sittings ;  and  even  if  they  did 
inquire,  his  absence,  being  rei  puhlieas  eaum^  could  not  be  stated 
against  him  to  the  effect  of  disqualifying  him  for  the  office  of  a 
judge.    The  Court  sustained  their  own  jurisdiction  to  decide  <saih^ 
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objection  which  had  been  stated,  and  on  consideration  gave  eifect  to 
it,  and  declined  to  examine  Mr  Haldane  as  to  his  legal  qualifications. 
The  Lord  Advocate  (B.  Dundas)  insisted  upon  the  Court's  proceed- 
ing to  try  the  presentee,  whereupon  their  Lordships  presented  an 
address  to  the  King,  containing  a  very  temperate  but  very  firm 
assertion  of  their  right  to  judge  of  all  objections  to  the  qualifications 
of  a  person  nominated  to  the  office  of  Judge.    The  King  wrote  to 
the  Court  by  one  of  his  Secretaries  of  State,  waiving  all  objections 
to  their  jurisdiction.    They  then  reconsidered  the  case,  and  adhered 
to  their  former  decision,  resting  their  judgment  chiefly  on  this,  that 
even  on  Haldane's  own  admissions  it  was  clear  that  he  had  been 
so  often  and  so  long  absent  from  Edinburgh  since  he  passed  as 
advocate*  that  it  was  impossible  to  say  that  he  had  ^  served'  for  five 
years  in  the  College  of  Justice,  and  that,  while  absence  reipubliecs 
causa  would  not  have  the  effect  of  destroying  a  qualification  once 
acquired,  the  time  of  such  absence  could  not  be  reckoned  as  a  part 
of  the  period  necessary  to  constitute  a  qualification  under  the  Treaty 
of  Union.    Haldane  then  appealed  to  the  House  of  Lords,  who,  more 
subservient  to  the  C^wn  than  the  Court  of  Session  had  been,  reversed 
the  interlocutor  of  the  Court  below,  and  remitted  to  take  the  appel-    > 
lant  on  trial  (4  Feb.  1722-3,  Robertson's  Appeals,  422).    A  motion    j 
having  been  made  to  apply  the  judgment,  this  was  met  by  objection    . 
being  taken  to  Haldane*s  moral  character.     The  Court  allowed  a  ^| 
proof,  and  it  appeared  that  the  charges  against  him  were,  first,    . 
drinking  the  Pretender's  health;  second,  using  bribeiy  to  secure  his    . 
election  as  member  of  Parliament  and  as  Provost  of  St  Andrews;    | 
and  third,  concussion  and  oppression  at  the  election  of  Magistrates 
at  St  Andrews  in  1716,  in  respect  he  procured  the  apprehension,  on 
a  false  charge  of  treason,  of  five  deacons  of  trades,  electors  of  the  ^ 
burgh,  who  were  adverse  to  his  election  as  Provost.    The  evidence,  -^ 
as  it  is  given  in  a  curious  pamphlet  called  ^  The  Case  of  Mr  Patrick  j , 
Haldane,  advocate,'  would  appear  to  have  been  strong  against  him; . . 
but  the  Court  were  so  equally  divided  upon  its  import  that,  if  th0^^ 
Extraordinary  Lords  had  been  allowed  to  vote,  the  majority  woul4: 
have  been  against  the  objections.    An  objection,  however,  was  stated  ,. 
to  the  Extraordinary  Lords  voting  on  such  a  question ;  and  the  point ,. 
having  been  referred  to  the  King,  no  further  steps  were  taken  t4..  ; 
carry  out  the  presentation,  which  was  accordingly  allowed  to  fiilJt.  ^ 
An  Act  of  Parliament  (10  Geo.  I.,  c.  19)  was,  however,  immediate}}^  ' 
passed  abolishing  the  office  of  Extraordinary  Lords,  but  limiting  thi^ 
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powera  of  the  Court  in  the  trial  of  judges  to  simply  certifying  to 
the  Crown  any  objections  they  might  entertain  to  the  qualifications 
of  the  nominee,  in  order  that  the  Hoyal  pleasure  might  be  finally 
known  thereupon ;  and  providing  that  if,  notwithstanding  of  these 
objections,  the  Crown  should  insist  on  its  nominee  being  admitted, 
the  Court  must  ^  forthwith  admit  and  receive  him  accordingly.'  The 
Conrt's  duty  has  thus  come  to  be  so  purely  formal,  that  there  is  no 
fear  of  another  ^ pluck^  taking  place  among  the  candidates  for  the 
bench,  which  must  be  a  source  of  relief  to  the  present  generation  of 
lawyers.  In  truth,  the  whole  proceeding  has  now  degenerated  into 
such  a  complete  sham^  that  the  sooner  ^  Probation '  is  renounced  tlie 
better. 

To  return,  however,  to  President  North  Berwick  (the  title  by 
which  he  is  best  known),  he  was  created  a  baronet  in  1698,  and  sat 
io  Parliament  from  1696  till  the  Union.     As  President  he  gave 
great  satisfaction.    Forbes,  whose  Decisions  were  published  in  1713, 
says  of  him  (Preface,  p.  xxxviii.),  ^  who  to  the  general  satisfaction 
of  the  country  doth  at  present  justly  fill  his  father^s  chair.'     One 
great  source  of  annoyance  to  him  was  the  conduct  of  Lord  Chan- 
cellor Seafield,  who  frequently  asserted  his  right  of  presiding  in  the 
Court  of  Session,  and  signing  the  judgments.     The  President  re- 
sented this  as  an  unjustifiable  intrusion,  and  did  his  best  to  prevent 
it.    Seafield,  however,  was  too  powerful  for  him.    In  1726,  when 
he  was  above  seventy  years  of  age,  he  went  to  London  to  ask  per- 
mission to  resign  with  a  pension  equal  to  his  salary  (L.IOOO  a*year). 
Sir  K.  Walpole,  who  was  then  the  Minister,  refused  the  application 
as  a  bad  precedent,  but  couched  the  refusal  in  the  courteous,  if  not 
sarcastic,  terms,  '  that  the  King  "was  so  well  pleased  with  his  services 
as  President,  that  he  could  not  want  him  at  the  head  of  that  society. 
....  This  is  a  being  kicked  up  stairs '  ( Wodrow,  iii.  364).    He 
sunrived  this  rebuff  eleven  years,  and  retained  his  office  till  1737, 
when  he  died,  being  then  in  his  85th  year.    North  Berwick  was 
President  when  Lord  Kames  came  to  the  bar  in  1723-4.    Lord 
Woodhonselee  accordingly  gives  his  character  thus  (Life  of  Kames, 
i.  30) :  *  The  President,  if  he  inherited  not  the  distinguished  talents 
^f  his  father,  the  Viscount  of  Stair,  and  his  elder  brother  the  Secre- 
tary, was  free  from  that  turbulent  ambition  and  crafty  policy  which 
marked  the  characters  of  both ;  and,  with  sufiicient  knowledge  of 
ihe  laws,  was  a  man  of  unimpeached  integrity,  and  of  great  private 
TTorth  and  amiable  manners.' 
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James  OoiLVTy  aftenirards  Earl  of  Findltfter  and  Seafield,  thoagh 
he  never  held  the  office  of  a  Senator  of  the  College  of  Jastice,  pre- 
sided so  long  in  the  Comt  of  Session  as  Lord  Chancellor  of  Scot- 
land, that  it  seems  proper  to  include  him  in  these  sketches.   He  was 
the  second  son  of  the  third  Earl  of  Findlater,  and  was  born  in  1664. 
'  In  his  yonnger  years,'  says  Lockhart  (Papers,  i.,  p.  52),  ^  his  iather^s 
fiimily  being  very  low,  and  his  elder  brother  alive,  he  was  bred  a 
lawyer,  and  entered  and  continaed  an  advocate  with  a  good  reputa- 
tion/   He  sat  in  the  Convention  of  Estates  from  1681  to  1695  as 
Commissioner  for  the  burgh  of  Cullen,  and  distinguished  himself  in 
1689  by  a  speech  against  the  motion  for  declaring  King  James  H. 
to  have  forfeited  the  throne.     He  was  also  one  of  the  five  members 
who  voted  against  the  motion.    He,  nevertheless,  took  the  oaths  to 
William  and  Mary,  and  in  1693,  being  then  in  very  extensive  prac- 
tice at  the  bar,  was  made  Solicitor-General  and  knighted.    In  1696 
he  was  made  Secretary  of  State,  and  in  1698  raised  to  the  peerage 
as  Viscount  Seafield.    Throughout  William's  reign  he  took  a  chief 
part  in  the  government  of  Scotland,  and  so  recommended  himself 
by  his  abilities  to  his  Sovereign,  that,  besides  being  appointed  Com- 
missioner to  the  General  Assembly  and  President  of  the  Parliament, 
he  was  created  Earl  of  Seafield  in  1701.    When  Anne  succeeded 
to  the  throne  she  continued  Seafield  as  Secretary  of  State,  and  in 
Nov.  1702  he  was  appointed  Lord  High  Chancellor  of  Scotland. 
In  this  last  office,  however,  he  was  superseded  by  the  Marquis  of 
Tweeddale  in  1704,  when  he  was  again  made  Secretary  of  State. 
But  the  Great  Seal  was  restored  to  him  in  1705,  in  which  year  also 
he  was  appointed  one  of  the  Commissioners  for  the  Union.    In  the 
debates  which  resulted  in  that  great  measure.  Lord  Seafield  took  a 
leading  part ;  and  it  was  he  who,  when  the  treaty  was  concluded, 
and  the  Parliament  of  Scotland  rose  for  the  last  time,  said,  ^  Now 
there  is  an  end  of  an  auld  sang*  (Douglas'  Peerage,  i.  586).     After 
the  Union  Seafidd  obtained  from  the  Queen  a  new  commission  ap- 
pointing him  Chancellor  of  Scotland.    He  presented  his  commission 
to  the  Court,  and  was  sworn  and  admitted  upon  it;  but,  says 
Fountainhall  (ii.  877), '  some  doubted,  1"^,  how  there  could  be  a 
Chancellor  in  North  Britain,  when  WiUiam  Lord  Cowper  was 
Chancellor  over  the  whole  island ;  2%  what  was  the  need  of  a  new 
commission,  seeing  he  might  have  continued  to  sit,  act,  and  {»Mide 
by  the  old  one.'    The  answer  to  the  first  doubt  is  obvious :  Lord 
Cowper  was  in  political  matters  Lord:  Chancellor  of  QtesJi 
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but  in  judicial  affairs  he  had  no  jurisdiction  beyond  the  Border. 
The  same  distinction  exists  still,  though  it  has  sometimes  been  a 
little  lost  sight  of  in  high  quarters.  It  certainly  appears  to  have 
been  lost  sight  of  in  1707 ;  for  Seafield,  in  consequence  of  the  doubt, 
either  resigned  his  commission  as  Chancellor,  or  at  all  events  it  was 
allowed  to  remain  in  abeyance,  and  he  was  instead  a];^inted  Lord 
Chief  Baron  of  the  Exchequer  in  the  fpUowiog  year.  The  mode  in 
which  he  and  his  brother  barons  took  the  oaths  on  their  appoint* 
ment  occasioned  considerable  discussion  and  some  well*  founded 
discontent  among  the  upholders  of  Scottish  laws  and  customs. 
Fotmtainhall,  in  reference  to  this,  says  (ii.  440) :  ^  On  the  25th 
May  last,  the  Earl  of  Seafield  as  Lord  Chief  Baron,  with  Pitrichy 
and  Fennycuick  as  Barons  of  the  Exchequer,  were  sworn  by 
three  of  the  Lords  of  Session ;  and  they  called  for  a  Bible  and 
svdire  upon  it  iaetia  saero  sanctU  evangeliisy  and  kissed  the  book, 
after  the  English  formula  of  swearing,  which  seemed  unnecessary 
here,  there  being  neither  law  nor  custom  for  that  way  and  man- 
ner with  us.'  In  1711  Seafield  succeeded  his  father  as  Earl  of 
Findlater,  and  thenceforth  held  both  titles.  He  was  returned  as 
one  of  the  Representative  Peers  to  the  first  United  Parliament, 
and  re-elected  on  every  occasion.  As  might  have  been  expected, 
he  took  a  very  active  part  in  the  discussion  of  measures  affecting 
Scotland.  In  particular,  in  1713,  when  the  malt*tax  was  extended 
to  Scotland,  he  attempted  to  obtain  the  repeal  of  the  Act  extending 
it,  on  the  ground  that  it  was  contrary  to  the  Articles  of  Union. 
In  this  endeavour  he  was  very  nearly  successful,  his  motion  for 
leave  to  bring  in  a  bill  being  only  defeated  by  a  majority  of  four,— - 
the  vote  standing  thus :  Content,  present  54,  proxies  17 ;  Non- 
content,  present  54,  proxies  13.  About  this  time  he  was  reappointed 
Chancellor  of  Scotland,  and  thenceforth,  much  to  the  vexation  of 
the  Lord  President  North  Berwick,  as  we  have  already  mentioned, 
he  freqo^dtly  sat,  and  of  course  presided,  in  the  Court  of  Session. 
His  long  practice  at  the  bar  peculiarly  fitted  him  for  this  duty, 
and  it  is  universally  acknowledged  that  he  displayed  ^  a  peculiar 
talent  of  despatching  business  and  shortening  law^suits '  (Douglas' 
Peerage,  i.  586). 

Like  most  other  Scottish  statesmen  of  the  time,  Seafield  was  com- 
promised in  the  Darien  affair,  and  his  conduct  in  connection  there- 
with, as  well  as  in  promoting  the  Treaty  of  Union,  led  a  contem- 
poraxy  satirist  to  address  him  as 
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*'  The  traitor  hj  whom  our  trade  was  undone.* 

{ScottM  PasquiU,  Book  III.,  p.  79.) 

For  a  great  many  years  Seafield  maintained  a  close  correspond- 
dence  with  Garstairs,  both  while  the  latter  was  at  Court,  and  after 
his  appointment  as  Principal  of  the  University  of  Edinburgh.  Many 
of  these  rletters  are  preserved  in  the  *  State  Papers/  and  are  exceed- 
ingly interesting,  as  showing  what  took  place  behind  the  scenes  in 
the  Government  of  those  days.  We  propose  to  give  two  or  three 
quotations  from  these.  In  July  1698  Seafield  wrote  to  Carstairs: 
^  I  have  just  now  done  with  denner,  and  ame  verie  weried  with  the 
fatigue  I  have  hade  this  day  in  parliament ;  and  so  cannot  wreatall 
the  particular  circumstances  of  what  has  occurred :  But  we  have 
used  our  endeavours  faithfully  for  the  King ;  and,  I  bless  God,  with 
good  success.  We  have  mett  in  parliament  but  three  dayes.  The 
first  day  we  made  our  publick  speeches ;  the  second  day  we  gained 
all  our  committees ;  and  now,  this  day,  we  have  gained  all  that  ve 
proposed.'  Doubtless  Seafield  felt  consoled  for  his  weariness,  which 
even  the  pleasures  of  the  table  had  failed  to  remove,  by  the  great 
success  he  was  able  to  tell  the  King's  confidential  adviser  had 
attended  the  Government  policy  in  Scotland.  About  the  same 
time  he  wrote  his  correspondent  the  following  very  curious  letter: 
^  Though  I  had  none  from  you  by  the  last  packet,  yet  I  must  give 
you  an  account  that  I  daily  gain  upon  the  other  party  >  and  I  do 
tell,  upon  my  reputation,  that,  if  we  do  not  carry  the  King's  affairs, 
none  else  would.  There  are  abundance  of  people  running  up  and 
doun  for  us.  All  the  heads  of  the  opposite  party  are  broke,  except 
the  Earl  of  TuUibardine;  and  I  believe  his  wings  are  clip'd.  I 
have  not  presented  the  letter  against  him  this  day  in  council ;  but  I 
will  present  it  the  next  day.  I  have  gained  the  commissioner  for 
the  town  of  Brechen  under  my  Lord  Panmuir's  nose.  I  have 
written  a  great  many  letters  to  the  country,  for  those  are  my  friends; 
and,  if  they  be  well  conveened,  we  shall  push  our  business  at  the 
very  first ;  but,  if  not,  we  most  take  time  to  it.  I  have  good  advice, 
and  a  firm  party ;  No  man  deserts  me ;  and  I  hope  God  Almighty 
will  give  me  success.  And  I  most  say,  as  yet  I  cannot  name  the 
Chancellor's  (Marchmont's)  proselytes,  though  I  am  sure  he  vrill  do 
what  he  can.  I  have  multitudes  of  broken  officers  lying  about  my 
doors,  and  I  know  not  what  to  say  to  them :  Many  wish  that  the 
King  would  by  a  letter  say,  that  he  would  advance  them  to  the 
vacant  posts  that  are  in  the  Dutch  regiments,  or  these  that  are  here. 
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The  Viscount  of  Teviot  has  taken  out  his  second  patent  from  me ; 
and  he  promises  fair  to  do  his  best  for  the  King's  service :  The 
event  will  tiy  what  he  is  doing.     Our  East  India  fleet  will  sail  the 
beginning  of  the  next  week ;  and,  of  seamen  and  land-men,  there 
are  above  1200  men,  and  not  one  woman  amongst'  them  all.    I'll 
not  trouble  jou  with  no  more  at  present.     They  threaten  us  with  a 
flood  of  Jacobites  coming  in  to  take  the  oaths.'     In  1708,  Seafield 
and  Carstairs  had  exchanged  residences,  the  former  being  in  London 
attending  Parliament,  and  the  latter  having  taken  up  his  abode  in 
Edinburgh  as  Principal  of  the  University.     Accordingly  we  find 
Seafield  writing  thus :  ^  We  are  alarmed  with  the  news  of  a  French 
invasion ;  but  I  hope  it  will  be  disappointed,  for  we  have  twenty- 
five  men-of>war  ready  in  the  Downs,  and  the  Dutch  will  join  us 
with  fifteen  or  twenty  more  by  the  first  fair  wind  ;  so  that,  I  think, 
they  will  not  venture  an  invasion  when  we  are  in  such  readiness. 
Besides,  the  Irish  forces  are  ordered  to  the  north  of  Ireland ;  and, 
if  we  be  masters  of  the  seas,  we  can  want  no  assistance.     I  was 
aj^ainst  taking  away  the  privy-council  in  my  opinion.    In  the  in- 
fancy of  the  union,  and  during  the  war,  we  had  a  considerable  party 
that  joined  as;  but,  the  whole  T<Mries,  and  some  of  the  Whigs  join- 
ing, we  were  outnumbered  ;  so  that  the  bill  is  past,  and  I  heartily 
wish  it  may  have  no  bad  consequence.    This  is  all  I  shall  trouble 
voa  with  at  present,  but  I'll  write  to  you  again  when  the  affairs  of 
the  assembly  comes  under  consideration.*    Lastly,  in  1709,  still 
writing  from  London  to  Carstairs  in  Edinburgh,  Seafield  says: 
^  The  long  friendship  that  hath  been  betwixt  us,  and  the  mutual 
confidence  we  have  used  in  public  affairs,  encourages  me  to  give 
voa  this  trouble,  which  I  hope  you  will  excuse,  since  it  concerns  the 
interests  of  the  Church.     It  hath  been  informed,  that  the  ministers 
of  the  Church  of  Scotland  do  incline  to  pray  for  Princess  Sophia 
expressly  in  their  public  prayers,  if  there  were  any  intimation  given 
by  her  Majesty  for  them  so  to  do.     This,  no  doubt,  would  be  very 
acceptable  to  her  Majesty ;  and,  therefore,  I  desire  your  opinion  how 
aatisfying  this  would  be  to  the  Church,  and  after  what  manner  such 
an  intimation  should  be  made ;  but,  if  you  think  they  would  rather 
incline  to  do  it  without  an  intimation,  I  am  confident  it  will  be  de* 
layed.    I  expect  your  answer  as  soon  as  you  can ;  and  whatever  you 
write  to  me  shall  not  be  known  to  come  from  you,  except  by  your 
own  allowance.'    It  is  curious  to  read,  on  the  other  handy  the  account 
VOL.  yn.— KO.  txxvi.  apbil  1863.  2  b 
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of  Seafield  which  Carstairs  gave  to  the  Princess  Sophia,  in  a  paper 
drawn  up  for  her  private  use  in  1704-5  (State  Papers,  p.  94) :  ^  He 
has  great  knowledge  of  the  civil  law,  and  tlie  constitution  of  Scot- 
land ;  understands  perfectly  how  to  manage  a  Scottish  Parliament 
to  the  advantage  of  the  Court.  This,  together  with  his  implicitly 
executing  whatever  King  William  pleased,  without  ever  reasoning 
npon  the  subject,  established  him  very  much  in  that  monarch's 
favour ;  but  his  conduct  in  the  affair  of  Darien  lost  him  with  the 
people.  He  affects  plainness  and  familiarity  of  manner,  but  is  not 
sincere.'  As  might  be  expected,  Lockhart  takes  even  a  more  un- 
favourable view  of  his  character  (Papers,  i.  52)  :  '  He  was  finely 
accomplished;  a  learned  lawyer,  a  just  judge;  courteous  and  good- 
natured  ;  but  withall  so  intirely  abandon'd  to  serve  the  Court  mea- 
sures, be  what  they  will,  that  he  seldom  or  never  consulted  his  own 
inclinations,  but  was  a  blank  sheet  of  paper,  which  the  Court  might 
fail  up  what  way  they  pleas'd.'  Seafield  died  in  1730,  in  the  66th 
year  of  his  age. 

Sir  Alexander  Hums  Campbell  of  Cessnock  was  the  eldest 
son  of  Sir  Patrick  Hume,  afterwards  Lord  Polwarth  and  Earl  of 
Marchmount.  Sir  Patrick,  his  &ther,  was  concerned  in  all  the  pro- 
ceedings which  were  taken  to  oppose  the  tyranny  of  Charles  11.  and 
James  H.  On  account  of  these  he  was  more  than  once  tried  and 
imprisoned ;  and,  in  order  to  escape  a  search  which  was  made  for 
him  by  order  of  the  King,  in  1684,  he  remained  concealed  for  several 
weeks  in  the  family  vault  at  Polwarth,  where  he  was  supplied  with 
food  by  his  daughter  Grizel,  then  a  girl  twelve  years  old.  In  order 
to  escape  the  observation  of  the  servants,  Grizel  had  to  slip  off  her 
plate,  during  the  family  meal,  the  food  which  she  was  to  carry  to 
her  father.  One  day  the  dinner  consisted  of  sheep's  head  broth ; 
and  whilst  the  other  children  were  eating  the  broth,  she  was  secur- 
ing a  large  part  of  the  head  for  her  father^s  portion.  Alexander, 
being  tlien  a  hungry  boy  of  ten,  when  he  had  finished  his  broth, 
Ipoked  up  and  gazed  wistfiiUy  to  where  the  more  substantial  part  of 
the  meal  should  have  been.  He  could  hardly  believe  his  eyes  that 
it  had  disappeared,  and  so  he  exclaimed  to  his  mother,  ^  Will  ye  look 
at  Grizel !  While  we  have  been  eating  our  broth,  she  has  eat  up 
the  whole  sheep's  head  V  Certainly  it  was  a  considerable  meal  for 
a  young  lady  of  twelve,  and  no  wonder  that  her  brother  was  sur* 
prised  at  her  voracity.    Alexander  was  admitted  advocate  in  1696, 
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and  assumed  the  name  of  Campbell  on  his  marriage  to  the  heiress 
of  Sir  George  Campbell  of  Cessnock*    He  was  knighted  soon  after 
his  marriage.     In  1704  he  was  appointed  an  Ordinary  Lord  of 
Session,  and  at  the  sam6  time  sworn  as  a  member  of  the  Privy 
Conncil.    He  did  not  long  continue  on  the  bench,  having  resigned 
his  seat  there  in  favour  of  his  brother,  Sir  Andrew  Hume  of  Kim* 
meighame,  in  1714.    When  the  rebellion  broke  out  in  1715,  he 
raised  the  Berwickshire  Militia,  and  marched  with  them  to  join  the 
roral  forces  under  Argyle  at  Stirling.    In  the  same  year  he  went 
as  Envoy  Extraordinary  to  the  Courts  of  Denmark  and  Prussia, 
and  displayed  on  these  missions  such  considerable  diplomatic  ability, 
that,  when  the  Congress  of  Cambray  was  held,  in  1721,  for  the  pur- 
pose of  settling  the  differences  between  the  Emperor  and  his  Catholic 
Majesty,  he  was  sent  to  represent  Great  Britain  in  its  deliberations. 
It  is  true,  no  good  came  of  the  Congress  $  but  that  was  not  on  ac- 
couDt  of  want  of  skill  on  the  part  of  the  assembled  diplomatists,  but 
from  the  impossibility  of  their  task,  the  demands  of  the  opposing 
Coorts  being  exorbitantly  high.    In  1724  Sir  Alexander  succeeded 
his  iiither  as  Earl  of  Marchmonnt,  and  in  1727  he  was  sent  to  Par- 
liament as  one  of  the  Scotch  Bepresentative  Peers.    In  the  House 
of  Lords  he  had  the  temerity  to  oppose  the  measures  of  Sir  Eobert 
Walpole,  then  the  all-powerful  Minister  of  George  11.     Though 
skilled  in  diplomacy,  Marchmount  was  no  match  for  Walpole  in  par- 
liamentary tactics ;  so  it  happened  that,  except  in  one  instance,  to 
be  afterwards  mentioned,  he  failed  to  defeat  the  latter^s  policy,  and 
lost  his  own  office  as  Lord  Begister  of  Scotland.     This  latter  event 
occurred  in  1733.    He  continued  to  attend  Parliament  with  great 
regularity  until  his  death  in  1740,  at  the  age  of  sixty-five.     His 
death  was  considered  as  a  great  calamity  by  the  friends  of  Scotland ; 
and  accordingly  we  find  in  the  ScoU  Maffozine  of  the  day  (vol.  ii.  99), 
a  paper  containing  a  very  warm  eulogy  on  his  character  and  career. 
By  way  of  preface,  the  writer  says,  ^  I  shall  endeavour  to  adorn  the 
hearse  of  the  late  Earl  of  Marchmount  with  the  most  honourable 
escutcheon, — unasked  and  dbinterested  praise;*  and  then  he  pro- 
ceeds:— 

*  The  first  maxim  of  bis  policy  was,  th<it  the  Legislaiure  should  be  free  and  tm- 
inJhuTiced,  Bj  this  rule  he  iadged  of  the  intentions  of  Ministers ;  by  this  rale 
lie  govemM  his  own  personal  conduct.  He  would  have  been  as  much  ashamed, 
he  would  have  thon^t  it  aa  infamous,  when  he  represented  the  Nobility  of  Scot- 
land in  Parliament,  to  have  acted  unworthily  of  the  high  trust  reposed  in  him 
there,  as  when  he  represented  the  King  in  foreign  Ck)urta,  to  have  dishonoured 
that  eliaracter  by  giving  up  its  rights  or  debasing  its  dignity.    He  did  neither. 
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He  Benred  with  honour  at  home  and  abroad.  The  present  Ministry  aoon  recalled 
him  from  foreign  employmentB.  In  the  memorable  labours  of  the  year  twenty- 
five,  in  the  Tr^ty  oi  Hanorer,  in  the  consequential  negotiations  at  Soissons, 
Seville,  and  Madrid,  he  had  no  part.  While  he  sat  in  the  House  of  Lords,  a 
scheme  was  brought  into  Parliament  for  subjecting  this  great  and  noble  nation 
to  the  vilest  of  tyrants^ — the  /out,  importunate,  and  rapacious  harpies  of  the 
Excise.  But  though  we  were  sunk  enough  at  that  time  to  endure  the  att^pt, 
we  were  not  yet  so  lost  as  to  let  it  succeed.  The  national  spirit  rous*d  itself, 
struggled  for  life,  and  prevailed ;  and  in  this  last  triumph  of  liberty  the  Earl  of 
Marchmount  gloriously  shared.  He  lost  a  great  place.  He  would  have  lost  his 
whole  fortune;  he  would  have  gone  to  prison  with  his  father;  he  would  have  gone 
to  a  scaffold ;  he  would  have  £dd  down  Aw  life  with  joy,  for  the  rights  of  his 
country.  I  say  this  from  those  who  knew  him,  who  knew  his  heart  to  be  full 
of  that  flame  which  glowed  in  a  Russel,  in  a  Wallace,  in  every  martyr  of 
liberty.' 

Marchmount's  son  and  snccessor  was  the  friend  and  executor  of 
Pope,  and  his  name  occnrs  in  the  well-known  inscription  in  the 
grotto  at  Twickenham, — 

'  There  the  bright  flame  was  shot  thro^  Marchmont^s  soul.' 

Adam  Cockbubn  of  Ormiston  was  one  of  those  strong-willed, 
somewhat  unscrupulous  men,  who  leave  their  mark  on  the  age.  He 
early  took  a  part  in  political  life,  having  sat  in  the  Convention  of 
Estates,  as  Commissioner  for  the  county  of  Haddington,  firom 
1678.  When  the  first  project  for  Union  was  entertained  imme- 
diately after  the  Revolution,  Cockburn  was  nominated  as  one  of  the 
Scottish  Commissioners.  In  1692,  Sir  George  Campbell  of  Cess- 
nock,  who  was  then  Lord  Justice-Clerk,  died,  and  Cockburn  was 
appointed  his  successor.  It  was  in  this  character  that  he  was  best 
known,  although  he  held  other  important  offices,  as  we  shall  see. 
When  the  popular  indignation  on  account  of  the  affair  of  Glencoe 
grew  so  great  that  the  Government  found  it  expedient  to  make 
some  concessions,  and  it  was  resolved  to  appoint  a  Commission  to 
inquire  into  the  circumstances,  the  Lord  Justice-Clerk  was  named 
one  of  the  Commissioners.  It  cannot  escape  observation  that  this 
was  a  very  singular  appointment.  If  the  popular  charges  were  true, 
crimes  of  a  very  high  order  had  been  committed  by  Stair  and  his 
subordinates;  and  yet  here  was  the  chief  criminal  judge  of  the  land 
selected  to  inquire,  as  Commissioner,  into  transactions  which  might 
come  before  him  in  another  capacity,  requiring  the  greatest  im- 
partiality and  freedom  from  the  bias  of  already  formed  opinions. 
Nevertheless,  his  nomination  was  maintained,  and  he  took  a  leading 
part  in  the  proceedings  of  the  Commission.  The  small  results 
which  flowed  from  it  brought  upon  all  concerned  the  displeasure  of 
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tbe  nation,  and  Cockbam  came  in  for  his  share  of  the  obloqny. 
Writing  to  Carstairs  in  1695,  he  complains  that  Argyle  had  said, 
while  speaking  in  the  Convention  of  the  Glencoe  Commissioners, 
'  For  the  rest,  he  said,  he  would  not  reflect  on  them  ;  bat  for  that 
gentleman  (meaning  me),  who  thought  himself  reflected  on,  he 
should  have  satisfaction  which  way  he  pleased.  This  for  flashes  I 
have  borne.'  But  this  was  not  the  only  questionable  employment 
which  William  gave  to  the  Justice-Clerk,  because  even  at  an  earlier 
date  (17th  Dec.  1694)  wo  find  the  following  letter  addressed  to  him 
under  the  sign  manual  i-^ 

*  Whereas,  upon  our  pleasure  signified  to  you  by  Mr  Secretary  Johnston,  near 
two  years  ago,  you  have  ever  Bince  given  the  necessary  orders  to  the  managers 
of  our  Post  Office  for  seizing,  from  time  to  time,  such  letters  as  came  to  their 
hands  tmder  suspected  addresses,  and  for  breaking  them  open  and  decipherinff 
them,  and  improving  such  knowledge  as  was  got  by  them  for  our  interests.  And 
vbereas  you  have  used  several  other  methods  for  discovering  unlawful  corre- 
spondences, and  getting  intelligence  of  bad  practices  against  us  and  our  Govern- 
ment, and  have  done  us  many  secret  services  of  such  a  nature,  we  are  sensible 
of  your  diligence  and  good  affection  to  us  in  all  this,  and  do  approve  of  the 
Bamen.  And  we  recommend  it  to  you  to  continue  to  give  the  necessary  direc- 
tions for  such  like  purposes,  and  to  bear  the  necessary  charges,  of  which,  as 
well  as  those  you  have  been  at  already,  you  shall  be  reimbursed.  And  you 
may  expect  further  marks  of  our  favour  for  the  trouble  you  know  you  must  be 
at  in  this  matter ;  for  the  doing  of  all  which  this  shall  be  your  warrand,*-^ 
[CantaM  State  Papers^  p.  227.) 

We  have  heard  in  our  times  of  a  Home  Secretary  tampering 
with  the  contents  of  the  Post  Office;  but  we  suspect  the  Lord 
Justice-Clerk  would  be  surprised  to  receive  such  a  letter  as  the 
foregoing,  *  On  Her  Majesty's  Service.'  In  William's  time,  how- 
ever, there  was  not  that  complete  separation  between  the  Executivo 
and  Judicial  departments  of  Government  which  now  happily  exists 
in  this  country.  Accordingly,  in  1699,  Ormiston,  while  still  Lord 
Jostice-Clerk,  was  appointed  Treasurer-Depute,  an  office  corre- 
sponding to  that  of  Chancellor  of  the  Exchequer;  and  both  of  these 
offices  he  retained  till  the  death  of  his  patron  in  1702.  Anne 
removed  him  from  all  his  employments.  During  the  whole  of 
William's  reign  he  maintained  a  close  correspondence  with  Car- 
stairs,  chiefly  in  cypher.  Some  of  his  letters  are  very  curious,  in 
no  small  degree  on  account  of  the  different  capacities  of  the  writer. 
Thus,  in  July  1700,  in  his  character  of  Justice-Clerk,  he  wrote, 
*  The  trial  of  the  rabblers  was  put  off  Monday  last  till  Monday  next, 
by  reason  the  Advocate  was  taken  ill  of  a  colic.  I  believe  his 
Lordship  has  little  confidence  that  the  Lords  of  Justiciary  will  find 
the  crime  capital.'    The  mavetS  of  this  last  remark  from  one  of  the 
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Justiciary  Bench  is  beautifoL    Again,  in  the  same  month^  writing 
in  his  character  of  Treasnrer-Depute,  he  says : — 

'  By  a  letter  post  from  Captain  Rnkerton  and  his  f ellow-prisonerB,  dated  at 
Seville  in  Spain  the  27th  May,  we  understand  they  are  in  verj  oad  circumstaaoeB, 
the  process  going  on  against  them,  and  the  Court  ready  to  sentence  them  to 
death  as  pirates.  This  they  found  npon  the  Jamaica  proclamation,  and  some- 
thing the  King  should  have  said  to  the  Spanish  Ambassador ;  a  copy  of  the 
letter  is  aent  to  his  Majesty.  You  may  be  assured  this  does  not  a  little  blow 
the  coal  here.  I  confess  tho  usage  is  haid.  You  will  have  heard  of  a  ship, 
in  which  our  company  had  a  share,  lately  come  from  Guinea  with  some  gold 
dust  to  the  value  of  L.5000  sterling.  They  are  seeking  to  have  it  coined  here, 
and  that  the  company  should  have  a  mark  upon  it,  as  the  guineas  in  England 
have  the  elephant  under  the  King*s  head.  I  shall  be  sorry  this  be  refused. 
We  have  nothing  more  of  moment ;  they  are  going  on  with  their  address, 
getting  subscriptions  to  it.  They  are  putting  themselves  under  a  resolution 
to  drink  no  French  wine,  nor  to  wear  anything  but  what^s  manufactured  in 
Scotland.    God  send  his  Majesty  safe  and  soon  back  to  us  again.    Fareweli.* 

Cockbum,  as  we  have  mentioned,  lost  his  offices  on  the  accession 
of  Anne ;  but  he  was  soon  restored  to  favour,  having  been  re- 
appointed Justice-Clerk  in  Jannary  1705,  and  at  the  same  time 
made  one  of  the  Ordinary  Lords  of  Session.  He  retained  his  seat 
in  Justiciary  till  1710,  and  his  seat  in  the  Session  till  his  death  in 
1735.  Carstairs,  in  his  account  of  the  leading  Scottish  statesmen 
prepared  for  the  Princess  Sophia  (State  Papers,  99),  says  of  Cock- 
bnrn  :  ^  He  is  too  great  a  bigot  in  his  principles ;  but  in  other  re- 
spects a  very  fine  gentleman,  both  in  person  and  manners ;  of  strong 
good  sense  and  great  integrity.'  It  was  not  to  be  supposed  that  his 
ix>litical  opponents  would  express  even  so  favourable  an  opinion  as 
the  Secretary's  concerning  him.  Accordingly,  in  Dr  Houston's  very 
curious  Memoirs  (p.  92),  we  find  the  following  remarics :  ^  Of  all 
the  party  (Whigs),  Lord  Ormistone  was  the  most  busy,  and  very 
zealous  in  suppressing  the  rebellion,  and  oppressing  the  rebels,  so 
that  he  became  universally  hated  in  Scotland,  where  they  called 
him  the  curse  of  Scotland ;  and  when  ladies  were  at  cards,  playing 
the  ttine  of  diamonds  (commonly  called  the  curse  of  Seotland)y  they 
called  it  the  Justice-Clerk.  He  was,  indeed,  of  a  hot  temper,  and 
violent  in  all  his  measures.'  The  one  byname  for  the  nine  is  sUIl 
remembered,  happily  the  other  is  finrgotten.  We  trust  this  notice 
may  do  nothing  to  revive  it. 

In  the  Second  Book  of  the  Scottish  Pasqnils  (p.  71),  there  is  a 
doggrel  *  Song  on  the  Treaty  of  Union,  16  April  1706,'  in  which 
Ormiston  figures  along  with  his  compeers.  We  shall  give  two  or 
three  stanzas,  containing  names  well  known*  It  is  said  to  be  taken 
from  Mylne's  MSS.,  who  prefixes  this  pithy  notice :  ^  There 
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thirtj-one  rogaes  following  that  put  the  bryd  in  her  bed/    He  adds, 
it  is  to  be  sung  to  the  tane  of  ^  Fy,  let  us  all  to  the  wedding/ 

^-Ff ,  let  ns  all  to  the  treaty, 

For  there  will  be  wonders  ther, 

Scotland's  to  be  a  bryd. 

And  married  be  the  Earle  of  Stair. 
•  ■••■• 

*  Ther*8  Johnston,  Daniel  Campbell,  and  Stuart, 

Whom  the  Court  haa  still  in  their  bench  ; 
There  solid  Pitmedden  and  Forglen^ 
Who  mind's  to  jump  on  the  bench. 

*  There's  Onnistone,  and  TilUecoutry, 

And  Smollett  for  the  town  of  Dumbarton ; 
There's  Amiston,  and  Camwath, 
Put  in  by  his  uncle  Lord  Wharton. 

'  Now  the  Lord  bless  the  jimp  one  and  thirty, 

If  they  prove  not  Traytors  in  fact ; 
But  see  their  bryd  well  dressed  and  prity, 
Or  else, — ^the  Deel  take  the  pock !' 
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When  the  Court  of  Session  adjourned  on  the  20th  of  March  for 
the  Spring  Yacation,  it  probably  did  not  occur  to  any  of  the  Senators 
or  Coanael  that  the  chambers  of  the  Parliament  House  had  possibly 
seen  the  last  of  the  antiquated  system  under  which  justice  has  been 
administered  there  for  so  many  centuries.  If  they  had  read  the 
speech  of  Mr  Bums  at  a  meeting  of  the  Faculty  of  Procurators  of 
Glasgow  held  on  the  previous  day,  the  members  of  the  College  of 
Justice  must  have  been  awakened  to  a  consciousness  of  imminent 
dangeri  and  would,  in  all  probabilityi  either  have  made  a  vigorous 
effort  for  ike  maintenance  of  their  position  and  privileges,  or  at  least 
liave  mety  and  endeavoured  with  becoming  solemnity  to  celebrate 
the  obsequies  of  the  institution  with  which  they  were  connected. 

It  is  well,  however,  that  the  profession  should  be  made  aware  of 
tlie  fiKTt  that  the  fate  of  the  Court  of  Session  has  been  decided. 
The  present  session  of  Parliament  is  to  see  the  accomplishment  of 
the  change  which  is  to  reduce  Edinburgh  to  its  natural  position  of 
a  provincial  town,  and  enthrone  Dame  Justice  in  a  new  palace  in 
the  metropolis  of  the  West.  The  heads  of  the  measure  have  been 
tabled  by  Mr  Burns,  who  has  thrown  himself  with  his  accustomed 
energy  into  the  movement ;  and  if  not  actually  carried  at  the  meet- 
ing in  question,  have  been  discussed  with  a  gravity  which  may  pro- 
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voke  a  contrary  emotion  in  the  minds  of  some  readers,  but  which 
certainly  warrants  us  considering  the  proposals  in  a  serious  spirit. 

While  we  congratulate  the  gentlemen  by  whose  instrumentality 
the  revolution  is  sought  to  be  accomplished,  on  the  ingenuity  they 
displayed  in  disguising  their  scheme  for  the  institution  of  a  new 
Court,  and  their  kind  consideration  for  the  feelings  of  the  metropo- 
litan profession,  evinced  in  the  avoidance  of  any  direct  allusion  to 
its  contemplated  dissolution,  we  may  take  the  liberty  of  assuring 
them  that  the  object  they  have  in  view  is  perfectly  understood  in 
Edinburgh.  When  we  read  (1)  that  the  duties  of  the  Sheriff  of 
Lanarkshire  are  ^  far  more  onerous  and  far  more  important  than  the 
duties  of  a  Lord  Ordinary ;'  (2)  that  the  salary  of  the  Sheriff  should 
be  augmented  in  proportion  to  such  increased  i*esponsibility ;  (3)  that 
the  present  Court  should  be  replaced  by  two  (or  as  elsewhere  stated, 
three)  jadgesj  superior  in  position  and  in  point  of  emolument  to  a 
Lord  Ordinary  of  the  Court  of  Session ;  (4)  that  these  judges  are  to 
hold  sittings  jointly  for  the  purpose  of  reviewing  the  judgments  of  the 
Sheriffs-substitutes,  whose  salaries  are  to  be  increased  in  a  corre- 
sponding ratio ;  and  (5)  that  the  decision  of  the  Appeal  Court  is  to 
be  final, — we  know  what  all  this  means.  It  is  a  very  roundabout 
way  of  expressing  the  proposition,  that  the  Court  of  Session  and  the 
Bar  of  Scotland  should  be  abolished,  that  the  supreme  jurisdiction 
should  be  transferred  to  Glasgow. 

The  advocates  of  this  modest  proposal  know  very  well  that  Par- 
liament would  not  sanction  the  establishment  of  two  independent, 
supreme,  and  highly-paid  judicatories  in  Scotland;  and  the  estab- 
lishment of  such  a  Court  as  they  have  described  in  Glasgow, 
necessarily  implies  the  suppression  of  the  Court  of  Session  in  Edin- 
burgh. Why  can  they  not  say  so  in  plain  terms  ?  Is  it  modesty 
or  policy  that  lies  at  the  root  of  this  studious  suppression  of  the 
main  feature  of  their  project?  Does  Mr  Bums  imagine  that  the 
mere  mention  of  such  an  object  as  the  removal  of  the  Court  of 
Session  to  Glasgow,  would  be  sufficient  to  insure  its  instant  rejec- 
tion, even  at  a  meeting  of  a  body  of  gentlemen  who  would  profit 
largely  by  the  change  ?     If  so,  his  case  must  indeed  be  desperate. 

But  is  it  so  in  reality?  On  the  contrary,  there  is  much  to  be 
said  in  favour  of  it.  Of  course  we  do  not  for  an  instant  contem- 
plate the  possibility  of  the  scheme  being  carried  out  in  the  way  Mr 
Bums  proposes;  namely,  by  establishing  a  co-ordinate  Court  in 
Glasgow  to  compete  with  the  Court  of  Session,  and  ultimately  to 
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supplant  it.  If  the  change  is  to  be  made,  it  will  be  made  by  a 
direct  transference  of  the  existing  establishment  to  Glasgow ;  and, 
therefore,  if  Mr  Bams  is  looking  forward  to  a  silk  gown,  it  will 
be  necessary  that  he  should  begin  by  becoming  a  member  of  that 
profession  whose  chief  offence  seem  to  be,  that  it  has  precedence 
of  the  Glasgow  Faculty. 

But  the  transference  of  the  Court  of  Session  to  Glasgow  isj  prima 
faciey  not  an  unreasonable  proposal.     If  we  were  about  to  establish 
a  new  constitution  for  Scotland,  Glasgow  would  undoubtedly  be 
selected  as  the  seat  of  the  supreme  jurisdiction.     Its  wealth,  popu* 
latioo,  and  central  situation,  entitle  it  to  the  distinction.   .We  will  go 
further,  and  assert,  that  if  any  positive  and  serious  inconvenience  could 
be  shown  to  result  from  the  continued  maintenance  of  the  supreme 
judicial  establishment  at  Edinburgh,  and  if  any  corresponding  benefit 
would  result  from  its  transference  to  Glasgow,  the  change  ought  to  be 
made;    It  would  be  a  very  costly  change,  but  not  more  so  than  the 
often  proposed  removal  of  the  English  Courts  from  Westminster 
Hall  to  the  vicinity  of  the  Temple.     Let  Mr  Bums  and  those  who 
appree  with  bim  make  out  their  case  for  removal,  and  Parliament 
will  listen  to  them.     But  we  think  there  can  be  little  doubt  that 
the  balance  of  convenience  is  in  favour  of  the  existing  arrangement; 
and  such  we  believe  to  be  the  preponderating  opinion  among  the 
most  intelligent  and  influential  sections  of  the  profession  in  Glas- 
gow, whose  sentiments  we  believe .  to  be  in  accordance  with  those 
enunciated  by  their  Dean  of  Faculty,  Mr  Bannatyne.     As  regards 
the  interests  of  the  Bar,  it  is  of  little  consequence  whether  the 
business  of  the  Supreme  Courts  is  to  be  transacted  in  Edinburgh  or 
Glasgow,  except  as  regards  the  inconvenience  of  a  change  of  resi- 
dence.   But  to  the  Edinburgh  Writers  to  the  Signet  and  Solici- 
tors, the  withdrawal  of  so  important  a  branch  of  their  business 
would   be   of  very  serious  consequence.      Society  has   no  right 
wantonly  to  disturb  arrangements,  on  the  faith  of  which  individuals 
have  embarked  their  capital  and  personal  skill ;  and  that  considera- 
tion alone  ought  to  furnish  a  sufficient  answer  to  proposals  involv- 
ing such  radical  changes  as  those  suggested  by  the  mover  of  the 
resolutions  lately  submitted  to  the  Glasgow  Faculty. 
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VACATION  ARRANGEMENTS. 

dRCUIT  APPOINTMENTS. 

The  following  dates  have  been  fixed  for  the  Spring  Circuit  Courts : — 

South  CircuiL 

LoBD  Juotice-Clerk  and  Lord  Deas. 

Jedburgh — ^Thuisdaj,  9th  ApriL 
Dumfries — Tuesday,  14th  April. 
Ayr — Friday,  17th  April. 

Alexander  Mongrieff,  Adoocait' Depute, 
Alexander  Stuart,  Clerk. 

West  CircuU, 

Lords  Neaves  and  Jerviswoode. 

Gkugow — ^Tuesday,  2l8t  April. 
Inverary — ^Wednesday,  29th  April. 
Stirling — Tuesday,  5th  May. 

Georoe  H.  Thoms,  Esq.,  Advocate- Depute. 
William  Hamilton  Bell,  Clerk, 

North  Circuit. 
Lords  Cowan  and  Ardmillan. 
PerfA— Tuesday,  2l8t  April. 
Aberdeen — ^Tuesday,  28th  ApriL 
Inverness — Friday,  1st  May. 

James  Arthur  Cricqton,  Esq.,  Advocate-DepuU. 
James  Aitken,  Clerk. 

Box-days^  Spring  Vacation. 

Edinburgh^  27th  February  1863. — The  Lords  appoint  Thursday  the  16th  day 
of  April,  and  Thursday  the  30th  day  of  April,  to  be  the  Box- days  in  the  en- 
suing Vacation. 

(Signed)       Dun.  McNeill,  LP.D, 


BILL  CHAMBER  ROTATION  OF  JUDGES, 

Spring  Vacation,  1863. 

Saturday,  2l8t  March,  to  Saturday,  ith  April,  .  Lord  Barcaple* 

Monday,  6th  April,  to  Saturday,  18th  April,  .  .  Lord  Ormidale. 

Monday,  20th  April,  to  Saturday,  2d  May,      .  .  Lord  Curriehill. 

Monday,  4th  May,  to  Meeting  of  Court,      .    .  .  Lord  Benholms. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

A.  V.  B.—Feb.  27. 

Cansistaruxl — Expenses, 

A  husband  brought  an  action  of  divorce  against  his  wife,  who  was 
cited  personally.  She  did  not  appear,  and  after  a  proof  the  Lord 
Ordinary  granted  decree  of  divorce.  The  present  is  an  action  of  rednc- 
tioQ  of  that  decree  at  the  instance  of  the  wife,  on  the  ground  that  the 
decree  was  pronounced  on  false  evidence.  A  proof  in  the  reduction 
having  been  led,  the  Court  to-day,  without  calling  on  the  defender's 
counsel,  dismissed  the  action. 

Counsel  for  the  wife,  the  defender  in  the  action  of  divorce,  and  the 
pursuer  in  the  action  of  reduction,  moved  for  expenses,  on  the  ground 
that  a  wife  is  entitled  to  the  expenses  of  her  defence,  though  unsuccessful, 
to  an  action  of  divorce.  The  Court,  after  argument,  unanimously  refused 
the  motion. 

Carmiohael  v.  Adamson. — Feb,  28. 

Poor — Settlement, 

This  is  an  action  at  the  instance  of  Hugh  Carmichael,  Inspector  of  the 
Poor  of  the  parish  of  New  Eilpatrick,  against  Ebenezer  Adamson, 
Inspector  of  Poor  for  the  City  Parish  of  Glasgow,  and  Dugald  M^Lachlan, 
now  John  M^Tavish,  Inspector  of  Poor  for  the  parish  of  Glassary.  The 
material  facts  of  the  case  are  as  follow: — The  pauper  child,  William 
Philips,  whose  settlement  is  now  in  issue,  was  the  son  of  Michael  Philips, 
and  Mary  M'Nicol,  his  wife,  and  was  born  in  Glasgow  in  August  1853. 
His  father,  Michael  Philips,  was  an  Englishman,  who  never  acquired  a 
Eettlemeut  in  Scotland.  His  mother,  Mary  M^Nicol,  was  born  in  Scot- 
land, in  the  parish  of  Glassary.  In  March  1855,  Michael  Philips  deserted 
his  wife  and  child,  went  to  sea,  and  has  not  been  since  heard  of.  His 
wife  supported  herself  and  her  child  till  September  1857,  when  she  was 
seized  with  small-pox ;  and,  on  28th  of  that  month,  became  chargeable 
on  the  parish  of  New  Eilpatrick,  the  place  of  her  then  residence.  She 
died  on  3d  October  1857.  Her  child  was  thereafter  taken  charge  of, 
and  alimented  by  that  parish.  The  present  action  is  brought  by  the 
parish  of  New  Kilpatrick,  for  reimbursement  of  the  sums  expended  in  the 
rapport  of  this  child  from  6th  February  1858.  The  action  is  directed 
against  the  City  Parish  of  Glasgow,  as  the  parish  of  the  child's  birth ; 
and  the  parish  of  Glassary,  as  the  parish  of  birth  of  the  child's  mother. 
The  question  is,  whether  either,  and  which,  of  these  parishes  is  the  parish 
liable? 

A  majority  of  the  whole  Court,  to  whom  the  case  was  remitted  by  the 
Judges  of  the  First  Division,  have  decided  that  the  parish  of  New  Eil- 
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patrick  is  entitled  to  relief  against  the  parish  of  Olassarj,  as  the  parish 
of  birth  of  the  child's  mother,  on  the  ground  that  at  the  time  of  the 
mother's  death  the  settlement  of  her  pupil  child — the  pauper  in  question 
— ^then  living  in  family  with  her,  was  that  of  his  mother.  The  minority 
of  the  Court,  on  the  other  hand,  consisting  of  the  Lord  President,  the 
Lord  Jnstice-Clerk,  and  Lords  Curriehili  and  ArdmiUan,  were  of  opinion 
that  the  City  Parish  of  Glasgow  was  liable  as  the  parish  of  the  pauper 
child's  birth,  on  the  ground  that  the  pauper  child  having  no  settlement  in 
Scotland  by  parentage  (bis  father,  from  whom  alone  he  could  derive  any 
civil  right  OT  status,  having  no  such  settlement),  and  his  mother  being 
dead,  the  parish  of  his  birth  was  liable  under  the  Poor-law  statutes  for 
his  support. 

Cooper  akd  Wood  v.  The  North  British  Railway  Co. — Feb.  28. 

Nuisance — Company, 

The  present  action,  which  is  at  the  instance  of  Messrs  Cooper  and  Wood, 
bottle  manufacturers,  Portobello,  is  brought  for  two  purposes — (1)  To 
recover  damages  alleged  to  be  due  in  respect  of  certain  furnaces  erected 
in  the  vicinity  of  the  pursuers'  property  at  Baileyfield,  by  the  defenders ; 
and  (2)  to  have  the  defenders  interdicted  from  the  continued  use  of 
these  furnaces. 

The  parties  having  failed  to  adjust  the  terms  of  the  issue  in  the  Outer 
House,  the  Lord  Ordinary  (Barcaple)  reported  the  eause,  and  counsel 
were  heard  at  considerable  length  last  week. 

To-day  the  case  was  advised,  when  their  Lordships  unanimously  held 
(Lord  Deas  withdrawing,  being  disqualified  by  interest  in  the  case  from 
sitting)  that  the  pursuers  were  entitled  to  maintain  their  action  at  com- 
mon law,  and  have  the  ordinary  issue  of  nuisance. 

CousTON  V.  Miller. — Mar,  3. 

Notice  of  Trial — Dismissal, 

The  issues  in  this  case  were  adjusted  on  26th  February  1862.  The 
pursuer,  on  13th  February  1863,  gave  notice  of  trial  for  the  next  March 
sittings.  To-day,  the  defender,  founding  on  the  46th  section  of  the  Act 
of  Sederunt  16th  February  1841,  moved  that  the  action  should  be  dis- 
missed, in  respect  of  the  pursuer's  failure  to  proceed  to  trial  within  year 
and  day  after  the  issues  had  been  finally  settled. 

The  Conrt  refused  the  motion,  holding  that  to  give  notice  of  trial  was 
*'  to  proceed  to  trial'  in  the  sense  of  the  Act  of  Sederunt. 

Burket  v.  Stewart  and  Others. — Mar,  6. 

Reparation — Landlord  and  Tenant. 

This  was  an  action  of  damages  at  the  instance  of  John  Burnet,  con- 
fectioner in  Edinburgh,  against  Mr  A.  J.  Stewart,  W.S.,  and  others, 
designing  themselves  as  office-bearers  of  the  Grand  Lodge  of  Free  and 
Accepted  Masons  of  Scotland.  According  to  the  averments  of  the 
pursuer,  he  had  taken  a  lease  for  seven  years  of  a  confectioner's  shop  in 
George  Street,  adjoining  Free  Masons'  Hall,  and  that  a  kitchen  under 
the  hall  was  part  of  the  premises  let  to  him.    He  averred  that  he  had 
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been  pat  in  possession  of  the  whole  premiRes^  and  had  been  illegally  and 
violently  dispossessed  of  the  kitchen.  The  defenders  denied  that  the 
kitchen  was  part  of  the  premises  let,  and  averred  that  the  pnrsuer  had 
been  allowed  to  occnpy  it  only  as  a  favour.  The  pursuer  also  claimed 
damages  on  account  of  the  alleged  wrongful  sequestration  of  his  furniture, 
etc.,  in  security  of  rent.  The  case  was  reported  upon  the  adjustment  of 
issues,  the  defenders  making  no  objection  to  the  pursuer's  issues  as  to 
being  deprived  of  part  of  the  premises  let  to  him  and  as  to  wrongful 
sequestration,  but  objecting  to  a  third  issue  which  the  pursuer  proposed 
to  take,  claiming  damages  for  the  violent  way  in  which  he  had  been 
expelled  from  the  kitchen,  even  upon  the  supposition  that  it  was  not  part 
of  the  premises  let  to  him. 

The  Court  held  that  the  pursuer's  case  was  that  the  kitchen  was  let  to 
liim,  and  that  he  had  averred  no  facts  entitling  him  to  an  issue  irrespective 
of  this.  They  accordingly  disallowed  the  issue  proposed  to  be  taken 
upon  the  separate  ground  proposed  by  the  pursuer,  and  approved  of  the 
other  two. 

Bed,,  Baildon  v,  Ferguson  and  Mustard. — Mar.  6. 
Bankruptcy — Alienatiom  in  defraud  of  Creditors, 

This  is  a  'reduction  of  a  disposition  of  certain  property  in  Largs, 
granted  in  December  1860  in  favour  of  the  defender,  Mrs  Elizabeth 
Mustard  Ferguson,  in  liferent,  and  to  her  daughter,  Miss  Mustard,  the 
other  defender,  in  fee.  The  price  of  this  property  was  paid  by  Mrs 
Ferguson ;  and  in  this  action,  the  pursuer,  who  is  an  alleged  creditor  of 
Mrs  Ferguson,  was  appointed  on  13th  May  1861  assignee  of  her  estate 
and  effects  by  the  English  courts.  The  averments  upon  which  the  action 
rests  are,  that  the  defender,  Miss  Mustard,  is  the  daughter  of  Mrs  Fer- 
guson, and  the  two  are  conjunct  and  confident  persons.  '  The  destina- 
tion of  the  fee  of  the  said  subjects  to  the  defender,  Carolina  Meyer 
Mustard,  was  an  alienation  by  the  other  defender  of  property  belonging 
to  the  latter,  for  which  there  was  no  true,  just,  or  necessary  cause ;  for 
which  neither  price  was  passed  nor  consideration  given,  and  which  was 
made  for  the  purpose  of  putting  away  assets  of  the  defender,  Betsy  Mus- 
tard Ferguson,  otherwise  Mrs  Elizabeth  Mustard  Ferguson,  from  her 
true  and  lawful  creditors  in  defraud  of  their  rights.'  The  following  issue 
was  proposed  by  the  pursuer  in  the  Outer  House : — 

*  Whether  the  disposition,  No.  27  of  process,  was,  as  regards  the  fee 
of  the  subjects  thereby  conveyed  to  the  defender,  Carolina  Meyer  Mus- 
tard, an  alienation  by  the  other  defender,  Betsy  Mustard  Ferguson, 
otherwise  Mrs  Elizabeth  Mustard  Ferguson,  to  a  conjunct  and  confident 
person,  of  property  belonging  to  her,  without  true,  just,  or  necessary 
eause^  in  defraud  and  to  the  hurt  and  prejudice  of  prior  creditors  of  tho 
said  Betsy  Mustard  Ferguson,  otherwise  Mrs  Elizabeth  Mustard  Fer- 
guson T* 

The  Lord  Ordinary  (Kinloch)  reported  the  cause  to  the  Inner  House. 

The  Court  were  of  opinion  that  insolvency  was  a  necessary  element 
in  a  challenge  under  the  Act  1821,  and  therefore  held  the  record  to  be 
defective  in  respect  that  it  did  not  sufficiently  set  forth  insolvency,  but 
allowed  an  amendment  to  be  made  to  the  effect  that  insolvency  existed 
hoth  at  the  date  of  the  deed  and  at  the  date  of  challenge,  and  a  corre- 


206  DIGEST  OP  DECISIONS  IN 

sponding  addition  to  the  issue.    The  defenders  were  found  entitled  to  the 
expenses  of  the  discussion. 

Morton  v.  Middleton. — Mar,  6. 
Patent-^New  Trial 

In  1859,  Francis  Morton,  engineer,  James  Street,  Liverpool,  obtained 
letters-patent  under  the  great  seal,  for  the  invention  of  '  improTements  in 
the  construction  of  fences,  and  the  posts  or  pillars  for  the  same,  parts  of 
which  improyements  are  also  applicable  to  the  construction  of  gate  posts, 
or  poles  for  telegraphic  purposes,  or  for  signal  posts.'  In  the  specifica- 
tion to  the  letters-patent,  Morton  claimed  the  mode  therein  described  of 
straining  or  tightening  the  strands,  cords,  wire  rods,  hoops,  or  bands  of 
which  strained  fences  were  usually  composed,  and  also  the  mode  therein 
described  of  constructing  the  straining  posts,  and  also  the  intermediate 
supporting  posts,  which  might  also  be  employed  for  gate  posts,  telegraph 
poles,  and  signal  posts.  Morton  afterwards  filed  a  disclaimer  and  memo- 
randum of  alterations  upon  the  letters-patent  and  specification,  the  effect 
of  which  was  to  limit  the  patented  invention  to  a  novel  mode  of  con- 
structuig  the  posts,  pillars,  or  supports  of  strained  or  other  fences.  In 
1862  the  patentee  presented  a  note,  praying  for  suspension  and  interdict 
against  Robert  Middleton,  designing  himself  commission  agent  and  wire 
merchant,  3,  Greenside  Street,  Edinburgh,  from  infringing  the  letters- 
patent  obtained  as  above  mentioned.  An  issue  having  been  adjusted  to 
try  the  question  whether  Middleton  had  wrongfully,  and  in  violation  of 
the  letters-patent,  manufactured  posts  or  pillars  in  the  manner  described 
in  the  specification,  and  had  sold  the  same,  the  jury  at  the  trial  returned 
a  verdict  for  the  pursuer.  The  Court  having  granted  a  rule  to  shov 
cause  on  the  motion  of  the  defender,  he  contended  in  support  of  the  rule, 
that  the  invention  claimed  by  the  pursuer  was  not  a  new  combination  of 
the  several  parts  of  the  pillar  so  as  to  produce  a  new  effect,  but  that  the 
whole  elements  of  which  the  pillar  was  composed  were  claimed  as  new ; 
that,  consequently,  if  one  or  any  of  these  elements  were  formerly  known 
and  in  use,  the  patent  could  not  be  sustained ;  and  that  as  the  evidence  at 
the  trial  clearly  showed  that  several  of  the  parts  of  the  pillar  had,  thoogh 
in  different  combinations,  been  formerly  in  use,  the  verdict  was  contrary  to 
evidence,  and  should  be  set  aside.  The  pursuer,  on  the  other  hand,  con- 
tended that  the  patent  was  for  a  new  arrangement  and  combination  of  the 
several  elements  of  the  pillar  so  as  to  produce  a  new  result,  and  that 
therefore  the  fact  of  some  parts  of  the  pillar  having  been  previously  in 
use  was  immaterial. 

To-day,  the  Court  unanimously  held  that  the  verdict  of  the  jury  shoold 
not  be  set  aside. 

Htslop  v.  Shaw  and  Others. — Mar.  18. 

Superior  and  Vassal — Feu-diUy. 

(whole  court.) 

The  question  raised  in  this  case  is  whether  the  defenders,  as  vassals 
infeft,  still  continue  liable  to  the  pursuer  as  superior  for  the  fen-dnties 
and  other  obligations  of  the  feu,  after  having  disponed  the  subject  to  a 
third  party  who  is  infeft  on  an  indefinite  precept,  but  whose  iiffeftment 
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has  Qot  beea  confirmed.     The  parsuer's  father  in  1848  granted  a  fen-  \ '  ^^ 
disposition  of  cer-tain  subjects  in  favour  of  the  defenderef-intlr'donble  ' 
manner  of  holding.     On  this  feu-disposition  the  defenders  were  infeft.  j  t 
Thereafter,  in  18^3,  the  defenders  sold  the  subjects  to  Messrs  Turiff,       ^ 
Sharp,  and  Co.,  ^nd  executed  a  disposition  and  assignation  in  their       ^ 
faToar,  on  which  they  were  infefl ;  "but  tBe  pursuer  never  confirmed  the 
iDfeftment.    On  11th  October  of  the  same  year,  Turiff,  Sharp,  and  Co. 
as^i^ed  and  conveyed  the  said  subjects  to  the  Western  Bank,  who  were 
iiiMi  on  a  precept  in  the  conveyance,  but  without  any  confirmation  of  the 
iofeftment.    Subsequent  to  1853,  Turifi^,  Sharp,  and  Co.  made  payment 
of  certain  feu-duties  and  feu-rents  to  the  pursuer,  but  latterly  these  fell 
into  arrear.     The  present  action  has  been  brought  against  the  defenders 
(the  authors  of  Turiff,  Sharp,  and  Co.),  for  payments  of  these  arrears,  and 
for  performance  of  certain  other  obligatious  prestable  under  the  original 
feu  right.  The  case  was  sent  to  the  whole  Court,  and  to-day  was  advised 
hj  their  Lordships  of  the  First  Division,  with  the  opinions  of  the  con- 
bolted  jndges.     The  majority  of  the  Court  held  that  the  defenders  were 
liable  to  the  pursuers,  both  for  the  arrears  of  fen-duties  and  for  fulfilment 
of  the  other  obligations  in  the  feu-disposition.     The  grounds  on  which 
their  Lordships  proceeded  were — (!)  that  the  defenders  were  the  pursuer's 
immediate  and  only  proper  vassals  in  the  fen ;  (2)  that  Turiff,  Sharp,  and 
Co,,  the  defenders'  disponees,  were  in  the  meantime  only  sub-vassals,  with 
a  power  to  convert  their  tenure  into  one  of  a  higher  kind ;  (3)  that  the 
•iefeuders,  as  still  the  immediate  and  interposed  vassals  of  the  pursuer, 
vert  personally  liable  to  him  for  the  feu-duties  and  other  prestations 
forming  the  reddendo  of  the  existing  tenure ;  and  (4)  that  the  pursuer, 
being  bound  on  the  one  hand  to  recognise  the  defenders  as  still  filling  the 
fea  by  their  subsisting  infeftment,  had  a  just  title  on  the  other  hand  to 
foand  on  that  infeftment  as  a  ground  for  subjecting  them  in  the  liabilities 
attaching  to  a  vassal's  character.     The  minority  of  the  Court,  consisting 
of  the  Lord  President,  Lord  Curriehill,  Lord  Ardmillan,  and  Lord  Bar- 
caple,  were  of  opinion  that  the  defenders  were  not  liable  for  the  feu-duties 
or  other  prestations  concluded  for.     The  ground  on  \irhich  the  minority 
proceeded  were — (1)  that  it  was  clear  the  defenders'  disponees,  as  owners 
of  the  subjects — as  having  adopted  the  feu — and  being  truly  the  vassals. 
Here  liable  to  the  pursuer,  as  superior,  for  the  feu-duties  and  other  obli- 
gations sued  for ;  (2)  that  in  the  actions  competent  to  the  superior  for 
enforcing  payment  or  fulfilment  of  these,  whether  by  declarator  ob  non 
<ilutwn  canonem,  or  declarator  of  non-entry,  the  owners  of  the  ground 
were  the  proper  defenders ;  (3)  that  the  obligations  for  fen-duty,  etc., 
were  referable  purely  to  the  contract  between  the  parties,  and  not  to  the 
feudal  relation ;  and  (4)  that  in  the  contract  constituted  by  feu-charter^ 
there  was  no  contemplation  that  the  superior  should  have  more  than  one 
liable  to  him  at  the  same  time.    That  there  was  no  rule  for  such  an 
aissumptioU)  founded  either  on  authority  or  practice. 

Waddell  and  Others  v.  Waddelu — Mar.  17. 

deduction — Essential  Error, 

The  pursuer  in  this  action  sets  forth  on  the  record  that  he  advanced 
L/200  on  heritable  security,  but  that,  by  error  or  inadvertence  on  the 
part  of  the  agenta  who  framed  the  bond,  it  was  taken  in  name  of  his  son 
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William  Waddell  (the  defender)  in  place  of  his  own.  The  summons  con- 
clndes  (1)  for  reduction  of  the  bond  in  so  far  as  it  bears  to  be  in  favonr 
of  the  defender ;  (2)  for  declarator  that  the  pursuer  was  and  is  the  true 
creditor  in  the  bond ;  and  (3)  for  adjudication  of  the  subjects  in  the  bond 
from  the  defender  to  the  pursuer.  The  pursuer  proposed  an  issue  to 
try  the  question  whether  the  sum  in  the  bond  was  advanced  and  lent  bj 
him,  and  whether  the  bond  was,  through  error  or  inadvertence,  taken  in 
name  of  the  defender,  instead  of  the  pursuer,  as  creditor  therein.  The 
defender  objected  to  the  issue  on  the  ground  that  it  was  seeking  to  con- 
trol the  terms  of  a  written  deed  by  parole  evidence.  The  Lord  Ordinary 
(Kinloch)  reported  the  cause  to  the  Inner  House,  with  the  opinion  that 
the  defender's  objection  was  inapplicable  to  the  case,  the  deed  not  being 
sought  to  be  controlled,  but  to  be  set  aside  on  the  ground  of  error.  To- 
day, after  hearing  counsel,  the  majority  of  the  Court,  consisting  of  the 
Lord  President,  Lords  Curriehill  and  Ardmillan,  were  of  opinion  that  if 
the  pursuer's  statement  was  true,  he  was  certainly  entitled  to  some 
remedy,  and  that  the  remedy  sought  was  appropriate,  and  that  the  pro- 
posed issue  should  be  granted. 

Hamilton  v.  Tub  Monkland  Iron  and  Steel  Cot. — Mar.  19. 

Messenger^s  Executum — Dilatory  Plea, 

The  points  at  present  raised  in  this  case  were  objections  to  the  execn- 
tion  of  the  summons,  and  to  the  citation  of  the  defenders.  The  first  ob- 
jection was,  that  the  messenger's  citation  was  not  written  upon  the  service 
copy  of  the  summons,  nor  did  the  messenger  authenticate  the  service  copy 
in  any  way,  although  his  citation  bore  reference  to  the  summQus,  as  one 
whereof  ^  the  preceding  pages  contain  a  full  double.'  The  citation  was 
attached  to  the  service  copy  of  the  summons  by  means  of  wafers,  and  was 
connected  therewith  by  the  writing  of  the  name  of  the  messenger  acn^s 
the  junction  between  the  two  documents.  The  foregoing  objection  was 
stated  in  the  defences  when  first  lodged,  which  contained  a  plea  of  no 
process  in  respect  of  the  summons  not  having  been  duly  executed.  The 
pursuer,  after  defences  were  lodged,  having  obtained  possession  of  tbe 
summons,  got  new  executions  written  thereon  by  the  messenger,  in  con- 
formity with  the  actual  citation.  Revised  papers  having  been  lodged  in 
the  case,  on  the  adjustment  of  the  record,  two  additional  objections  were 
stated  by  the  defenders  to  their  citation  :  (1)  That  at  the  time  when  the 
messenger  was  said  to  have  served  the  summons,  he  had  not  the  principal 
summons  in  his  possession;  and  (2)  that  the  execution  originally  returned 
by  the  messenger  was  disconform  to  the  actual  citation,  in  so  far  as  the 
execution  bore  that  the  citation  was  given  in  presence  of  '  Jas.  Barr,' 
while  the  citation  itself  bore  that  it  was  given  in  presence  of  *  William 
Salmon.'  The  defenders,  on  adjustment,  added  to  their  pleas  that  there 
was  no  process,  on  the  further  ground  that  the  execution  was  disconform 
to  the  actual  citation,  and  that  in  respect  of  the  irregularities  stated  thej 
had  not  been  duly  cited,  and  also  that  the  pursuer  was  not  entitled  to 
found  on  the  executions  of  service  written  on  the  summons  after  the  ob- 
jections to  the  citation  had  been  taken.  The  pursuer  pleaded  that  the 
objections  to  the  execution  of  the  summons  were  groundless,  were  made 
too  late,  and  were  obviated  by  the  new  execution.  The  Lord  Ordinary 
(Jerviswoode)  found  that  the  objections  to  the  execution  of  the  summons 
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were  obviated  bj  the  new  execation  prodaced.    Against  this  interlocator 
the  defenders  reclaimed,  and  the  case  was  to-day  advised. 

Their  Lordships  nnanimoaslj  held  that  the  first  objection  to  the  execu* 
Hon  of  the  summons  was  not  well  founded.  The  statute  did  not  apply  to 
the  copy  sommoiis,  it  applied  to  the  citation.  This  copy  and  citation 
were  in  the  same  predicament  as  if  the  citation  had  been  written  at  tha 
foot  of  the  serrice  copy.  With  regard  to  the  other  two  objections,  the 
Coart  gave  no  opinion  on  their  merits,  holding  that  they  were  too  late 
of  being  stated.  When  the  defences  were  returned,  a  plea  of  '  no  process' 
was  stated.  It  was  not  enough  to  state  a  plea  of  *  no  process,'  without 
ftatiDg  the  facts  on  which  it  rested.  Accordingly,  the  defences  set  forth 
the  matter  of  fact,  embodied  in  the  first  objection,  as  that  on  which  the 
plea  rested ;  but  this  was  a  plea  in  limine^  and  it  was  not  competent  to 
iotrodace  new  grounds  in  support  of  it  afterwards.  Here  the  two  last 
objections  were  not  stated  till  adjustment,  and  were  clearly  too  late. 

CuaiONGHAMK  BoMTiNE  V.  Grahah  Bontine  AND  Otbers. — Mar,  19. 

Entail — Erasure — Prohibitory  Clause. 

The  deed  of  entail  under  which  the  estate  of  Ardoch,  in  the  county  of 
Dumbarton,  has  been  held  since  1757,  contains  a  general  prohibitory 
claoBe  in  the  following  terms : — '  And  it  is  hereby  expressly  provided  and 
declared  that  it  shall  not  be  lawful  to,  nor  in  the  power  of  any  of  the 
foresaid  heirs,  to  alter  this  present  deed  of  entail  and  settlement,  or  the 
order  of  succession  hereby  prescribed,  or  to  do  any  act  or  grant  any  deed 
which  may  import  or  infer  any  innovation  or  change  thereof,  directly  or 
i:jdirectly,  or  to  sell,  alienate,  wadsett,  or  dispone  the  foresaid  lands, 
barony,  and  others,  or  any  part  thereof,  either  irredeemably  or  under  re- 
version, or  to  burden  the  same«  in  whole  or  in  part,  with  debts  or  sums 
of  money,  infeftments  of  @  rent,  or  any  other  burden  or  servitude  what* 
ever,  or  to  contract  debts,  or  do  any  other  fact  or  deed  whereby  the  said 
l&ads,  barony,  and  others,  or  any  part  thereof,  may  be  adjudged,  or  other- 
in'se  evicted,  in  prejudice  of  the  succeeding  heirs  of  entail,  or  any  of  them ; 
excepting  alwise  as  is  hereinafter  excepted.'  In  this  clause  the  letters  o 
of  the  '  to'  and  d  of  the  '  do,'  written  in  italics,  are  superinduced  upon 
fto  erasure,  without  notice  or  authentication  in  the  testing  clause.  The 
porsuer,  who  is  the  present  proprietor  of  the  estate  of  Ardoch,  brings  the 
present  action  to  have  it  declared  that  the  deed  of  tailzie  under  which  he 
holds  the  estate  is  vitiated  in  eesmOalibua  in  the  fettering  clauses  thereof, 
ftod  that  the  pursuer  holds  the  estate  in  fee-simple.  The  Lord  Ordinary 
( Jerviswoode)  found  that  the  prohibitory  clause  of  the  deed  of  tailzie  was 
'iltered  and  erased,  in  so  far  as  the  words  '  to  do'  were  partly  written  over 
lome  writing  which  had  previously  existed,  and  which  had  been  erased, 
ftud  was  not  legible,  and  that  the  said  alteration  and  erasure  were  not 
mentioned  in  the  testing  clause,  and  therefore  found  and  declared  in  terma 
of  the  conclusions  of  the  action. 

Against  this  interlocutor  the  defender  reclaimed,  and  the  case  was  ad- 
^M  to-day,  when  the  Court  unanimously  recalled  the  Lord  Ordinary's 
interlocator,  and  assoilzied. 

VOL.  TO.  NO.  LXXyi.^APBIL  1863.  2  i> 
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Pef.y  Rbid  and  Others,  fob  ▲  Judicial  Factor. — Mar.  20. 
TrutUe  Act — Setraspective  Operation. 
(whole  court.) 

Hie  qaestion  raised  in  this  petition,  which  was  argued  before  the  whole 
Court,  is,  whether  the  statute  24  and  25  Yict.,  c.  84,  applies  to  trosts 
existing  at  its  date,  or  only  to  such  as  shall  thereafter  be  constitoted. 
By  that  Act  certain  special  proyisions  were  to  be  held  to  be  indaded 
in  all  trust-deeds,  '  unless  the  contrary  be  expressed.'  These  promons 
are — a  power  of  resignation,  a  power  of  assumption,  a  provision  as  to 
a  quorum,  and  a  limitation  of  liability.  The  consulted  judges,  with  th« 
exception  of  the  Lord  Justice-Clerk  and  Lord  Neaves,  were  of  opioion 
that  the  Act  applies  equally  to  trusts  which  hare  been  constituted  prior 
to,  as  to  those  constituted  afler,  its  date. 

At  advising,  the  Lord  President  stated  that  he  agreed  with  the  majoritj 
of  the  Court  in  finding  that  the  statute  had  a  retrospective  effect.  His 
Lordship  further  stated  that  he  was  not  so  much  startled  as  some  of  his 
brethren  at  this  result.  The  powers,  which  the  Act  provides  are  to  be 
included  in  trust-deeds,  have  become  very  common  in  such  deeds,  and 
increasingly  so ;  and  he  had  never  known  an  instance  in  which  such  clauses 
were  omitted  from  a  deed  ex  proposito. 

Lords  Curriehill  and  Ardmillan  also  agreed  with  the  majority.  Lord 
Deas,  though  thinking  the  question  narrow  on  the  whole,  agreed  with  the 
minority. 

Stop,  and  Int^j  Laxb  «.  The  Liquidatorb  of  the  Westebk  Bank.— 

Ma9\  20. 

Joint'Stock  Compang'^LiabUily  for  Calb, 

The  suspender  in  this  case,  James  Lamb,  sometime  agent  for  the 
Western  Bank  of  Scotland  at  Pathhead,  near  Dalkeith,  prays  for  sospen* 
eion  of  a  decree  and  charge,  at  the  instance  of  the  respondents,  against  him 
for  L.1875,  as  the  amount  of  calls  amounting  together  to  L.125  per  share, 
on  fifteen  shares  of  the  stock  of  the  Western  Bank,  alleged  to  be  brid  hj 
him.  In  the  statement  of  facts  for  the  complainer,  it  is  set  forth  that  io 
the  year  1856  the  Western  Bank  established  a  branch  in  the  village  of 
Pathhead,  near  Dalkeith,  for  which  the  complainer  was  appointed  ageDt 
in  the  month  of  April  of  that  year.  Previous  to  his  appointment  he  had 
various  communications  with  the  officials  of  the  bank,  both  in  Bdinburgh 
and  Glasgow,  on  the  subject  of  the  agency,  and  in  particular  as  to  the 
security  to  be  found  by  him  for  his  intromissions  and  the  due  performance 
of  his  duties  as  agent.  The  compkiner  having  been  informed  that  the 
manager  of  the  bank,  Mr  John  Taylor,  wished  to  see  him  in  Olasgow, 
went  there  accordingly  on  or  about  28th  February  1856,  and  met  with 
Mr  Taylor,  when  the  nature  of  the  security  to  be  given  by  him  formed 
part  of  the  subject  of  their  conversation.  The  complainer  proposed  to 
lodge  the  amount  required  by  the  directors  in  the  hands  of  the  bank, 
receiving  therefor  a  deposit-receipt  specifying  the  purpose  for  which  the 
deposit  had  been  made,  but  reserving  to  the  complainer  the  right  to  uplift 
any  portion  thereof  on  his  finding  a  proper  investment,  and  conveying  the 
subject  of  such  investment  to  the  bank  in  place  of  the  money  so  uplifted. 
Mr  Taylcr  Informed  the  complainer  that  the  most  acceptable  coarse  to 
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tbe  directors  of  the  bank  would  be  for  the  complainer  to  inTest  the  monej 
io  the  shares  of  the  bank,  and  to  convey  the  shares  as  secnritj  to  be  held 
bj  the  bank  as  long  as  the  complainer  acted  as  agent,  and  to  be  recon- 
Tejed  to  him  npon  his  ceasing  so  to  act,  and  duly  accounting  for  his  iutro- 
missions  and  paying  over  snch  balance  as  might  be  in  his  hands  at  the 
time.  This  conference  was  followed  np  by  a  formal  intimation  of  the 
eomplainer's  appointment,  and  a  request  for  secupty  to  the  extent  of 
L.1500  was  made  to  him  by  Mr  John  Buchanan,  the  secretary  of  the 
bank  in  Glasgow,  when  the  complainer  stated  his  willingness  to  purchase 
shares  and  transfer  the  said  shares  in  security.  This  course  was,  in  point 
of  fact,  made  a  condition  of  the  complainer's  appointment,  both  by  the 
manager,  Mr  Taylor,  and  by  the  directors.  The  manager  acted  with  the 
knowledge  and  approbation  of  the  board  of  directors  in  stipulating  that 
the  complainer  should  give  security  in  shares  as  aforesaid.  The  secre- 
tary, or  other  officer  of  the  bank  in  Glasgow,  by  instructions  of  the  direc- 
tors and  of  the  manager,  wrote  to  William  Morton,  the  accountant  of  the 
bank  in  Edinburgh,  desiring  him  to  carry  out  the  arrangement,  and  Mr 
Morton  accordingly  undertook  to  transfer  to  the  complainer,  at  the  price 
of  L.80  per  share,  fifteen  shares  which  had  belonged  to  the  trustees  of 
the  deceased  William  Duncan,  writer  to  the  Signet,  and  which  shares  it 
is  understood  the  bank  had  acquired  in  payment,  or  held  in  security,  of 
debt  due  to  the  bank  by  the  said  trustees.  The  complainer  being  induced, 
as  after  mentioned^  to  enter  into  this  transaction,  accepted  the  said  shares, 
and  paid  over  to  Mr  Morton  the  sum  of  L.1200  in  payment  of  the  price 
thereof,  on  the  footing  that  he  was  thereby  complying  with  the  wishes  of 
the  directors  in  regard  to  security,  and  fulfilling  one  essential  condition 
of  his  appointment  as  bank  agent.  The  complainer  thereafter  conveyed 
these  shares  to  the  bank  io  security  of  his  actings  as  bank  agent,  which 
office  he  continued  to  hold.till  the  stoppage  of  the  bank  in  1857.  From 
the  statement  of  facts  for  the  respondents,  it  appears  that  the  claims  of 
all  the  creditors  of  the  bank  have  now  been  satisfied,  and  that  the  decree 
nought  to  be  suspended  is  being  enforced  against  the  complainer  with  a 
new  to  the  realization  of  the  remaining  assets  of  the  bank  and  the  adjust- 
ment of  the  rights  of  the  contributories  amongst  themselves.  The  Lord 
Ordinary  (Barcaple)  passed  the  note,  without  caution,  in  respect  it  was 
stated  for  the  suspender  that  he  was  unable  to  find  caution,  and  to  make 
his  doing  bo  a  condition  of  passing  the  note  would  be  equivalent  to  put- 
ting him  out  of  Court. 

To-day  the  Court  (Lord  Deas  dissenting)  adhered  to  the  Lord  Ordi- 
fiarj's  interlocutor. 

5uap.,  Wabd  anb  Co.  v.  Lako. — Mnat.  SL 
Nuiaance — Smoke  Prevention  AcU 
The  question  raised  in  this  suspension  is.  Whether  chemical  works  are 
vithin  Uie  provisions  of  the  '  Act  for  the  Abatement  of  the  Nuisance 
arising  from  the  Smoke  of  Furnaces  in  Scotland,'  20  and  21  Yict.,  c.  7S. 
In  October  1862,  Mr  Lang,  the  Procurator-Fiscal  of  Glasgow  (the 
Vttpondent  in  the  present  suspension),  presented  a  petition  to  the  Sheriff 
of  Lanarkshire,  setting  forth  that  John  Ward  and  Co.,  manufacturmg 
chemists,  452,  Oarscube  Road,  Glasgow  (the  complainers  in  the  present 
nspension),  had  been  guilty  of  an  offence  against  the  provisions  of  the 
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Said  Act,  in  so  far  as,  apon  the  25th  and  26tb  September  preceding,  they 
had  80  negligently  used  the  furnace  or  faraaces  situated  upon  their  said 
premises  as  that  the  smoke  arising  therefrom  had  not  been  effectnaliy 
consumed  or  burnt,  and  praying  for  a  decemituro  against  them  for  the 
penalty  imposed  by  the  statute.  After  a  proof,  the  Sheriff-substitute 
(Erskine  Murray)  found  that  Ward  and  Co,  were  guilty  of  the  contraven- 
tions libelled,  and  fined  them,  accordingly,  in  the  minimum  penalty  pre- 
scribed by  the  statute.  Of  this  decree  or  conviction  Ward  and  Co.  brought 
the  present  suspension,  on  the  ground  that  a  chemical  work  did  not  fall 
within  the  description  of  works  to  which  the  Act  applied*  The  Lord 
Ordinary  (Barcaple)  refused  the  note.  Against  this  interlocutor  Ward 
and  Co.  reclaimed,  and  counsel  weVe  heard  to-day. 

The  Court  (Lord  Deas  dissenting)  adhered  to  the  Lord  Ordinary's 
interlocutor. 

SusfK  and  Int,,  The  Glasgow  Gas  Light  Company  v.  The  Inspector 

OF  FOOB  OF  THE  CiTT  PaRISH  OF  GLASGOW. — Mar,  23. 

Poor — Assessment. 

The  complainers  brought  the  present  suspension  of  a  charge  for  poor's- 
rates,  on  the  ground  that  in  assessing  the  poor's-rates  on  the  suspender's 
property,  the  proper  deductions  had  not  been  made  from  the  estimated 
gross  rental,  in  terms  of  the  87th  section  of  the  Poor-law  Amendment 
Act.  The  Lord  Ordinary  (Jerviswoode)  remitted  to  Mr  William  Broom, 
builder,  Glasgow,  to  ascertain  and  report  what  the  proper  dedactions 
were.  Mr  Broom,  without  indicating  any  opinion  as  to  whether  the  items 
stated  by  him  were  those  contemplated  by  the  statute,  reported  (1)  the 
amount  of  the  annual  depreciation  of  the  complainer's  works  generallj; 
(2)  the  amount  of  the  depreciation  of  the  Gas  Company's  stock  of  meters 
and  fittings ;  (3)  the  feu-daties  paid  by  the  Gas  Company ;  (4)  the  annnal 
sum  which  would  be  necessary  to  insure  their  works  against  fire ;  aad 
(5)  the  amount  of  poor's-rates  paid  by  them.  To  this  report  the  Inspector 
of  Poor  objected  that  the  Gas  Company  was  not  entitled  to  any  reduction 
in  respect  of  any  of  the  items  mentioned  by  the  reporter,  in  particular  of 
the  item  of  insurance,  as  the  Gas  Company's  works  were  not  insured. 
The  Lord  Ordinary  found  that,  in  estimating  the  annual  value  of  the  lands 
and  heritages  held  by  the  complainers  to  be  assessed  in  terms  of  the  37th 
section  of  the  8  and  9  Yict,  c.  83,  the  complainers  were  entitled  to  have 
deductions  made,  first,  of  a  snm  on  account  of  annual  depreciation  of  their 
works,  including  therein  the  annual  depreciation  and  the  renewal  of  the 
gas  meters  used  by  them ;  second,  of  a  sum  on  account  of  insurance^  on 
the  assumption  that  although  no  actual  insurance  had  been  effected  bj 
them,  the  complainers  laid  aside  a  sum  from  the  proceeds  of  their  works 
«o  meet  the  risk  of  destruction  of  the  same  by  fire ;  and  thirdy  of  a  sum 
on  account  of  the  amount  of  poor's  assessment  charged  thereon ;  but  that 
the  complainers  were  not  entitled  to  such  deduction  in  respect  of  feu-duties 
payable  by  them  for  the  subjects  held  by  them. 

The  Inspector  of  Poor  having  reclaimed,  the  Court  to-day  unanimously 
adhered  to  the  Lord  Ordinary's  interlocutor. 
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SECOND  DIVISION. 

M'DouGALL  AXD  Others  v.  John  Blackie,  sen.,  AMD  Otqers.— F«6.  27« 

Accounting — Title  to  Sue» 

The  subject  of  the  present  action  is  the  parish  chnrch  of  the  parish  of 
Gorbals.  This  parish  was  formed  in  the  year  1771,  by  the  disjanctiou, 
under  anthoritj  of  the  Teind  Coart,  of  the  village  of  Oorbals  from  the 
parish  of  Govan.  The  present  action  has  been  brought  for  the  purpose 
of  baring  the  debt  on  the  church,  in  respect  of  which  it  lies  under  abjudi- 
cation, paid  off  and  discharged,  so  far  as  not  hitherto  done,  and  the  church 
retrieyed,  as  the  parish  church  of  Gorbals.  It  is  brought  at  the  instance. 
of  Mr  M'Dongall,  the  judicial  factor ;  of  one  of  the  former  managers,  and 
Kreral  feuars  or  heritors ;  of  the  whole  acting  members  of  the  kirk-session 
of  the  parish  of  Gorbals ;  and  of  the  Presbytery  of  Glasgow,  within  whose 
bounds  the  parish  is  situated.  There  are  called  as  defenders  Mr  Camp- 
bell's trustees,  Messrs  Blackie  and  others,  the  purchasers  of  their  right ; 
the  minister  and  kirk-session  of  the  Free  Church  congregation  in  the 
occupancy  of  the  chnrch;  and  the  Magistrates  and  Town  Council  of  Glas- 
jTow,  for  any  interest  they  may  have.  The  conclusions  of  the  actions  are 
in  substance  these — 1st,  For  a  judgment  sustaining  the  title  to  pursue; 
2d)  For  an  account  from  the  defenders  of  their  intromissions  with  the 
rents  and  profits  of  the  subjects,  so  that  the  amount  drawn  by  them  may 
be  ascertained ;  3d,  For  decree  of  declarator  that  the  debt  on  the  church 
has  been  thereby  extinguished,  and  the  adjudication  discharged ;  4th,  In 
the  event  of  any  balance  being  due,  for  judgment  that  the  pursuers  are 
entitled  to  pay  the  same,  and  redeem  the  adjudication ;  lastly,  For  decree 
of  removing  against  all  and  each  of  the  defenders.  The  defenders,  Blackie 
and  others,  objected  to  the  title  of  the  pursuers  to  sue  the  action. 

The  Lord  Ordinary  (Kinloch)  having  repelled  these  objections,  the 
defenders  reclaimed,  and  counsel  were  heard  in  support  of  the  reclaiming 
note.  Without  calling  on  the  counsel  for  the  pursuers,  the  Lord  Justice- 
Clerk  said  he  had  no  hesitation  in  adhering  to  the  interlocutor  of  the  Lord 
Ordinary. 

The  Conrt  adhered,  with  expenses. 

Adv.f  Stewart  v.  Rdtherfurd. — Mar.  3. 

Landlord  and  Tenant — Clause. 

This  was  an  advocation  from  the  Sheriff  Court  of  Roxburghshire,  at 
the  instance  of  Robert  Stewart,  printer  in  Kelso,  against  J.  H.  Rutherfurd, 
bookseller  in  Kelso.  On  the  27th  October  1856,  Stewart  took  in  lease 
from  Rntherfurd  the  printing  office  in  Kelso,  situated  at  the  foot  of  the 
Horse  Market,  with  the  use  of  the  entire  plant  and  stock  therein,  as  con- 
tained in  an  inventory  thereof  made  up  by  Stewart  and  George  Lamb, 
all  belonging  to  Rntherfurd,  and  that  for  the  space  of  seven  years,  from 
1st  October  1856;  but  tinder  the  express  stipnlation  and  condition,  that, 
in  respect  the  landlord  agreed  to  waive  all  right  of  interference  in  the 
matters  of  the  said  printing  office,  and  as  the  tenant  could  give  no 
security  for  the  due  implementing  of  the  obligations  incumbent  on  him, 
the  ko^ord  should  have  fall  power,  in  the  case  of  apparent  damage  t« 
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the  premises,  or  anrenewed  waste  or  loss  of  the  stock,  or  personal  mis* 
condnct  on  the  part  of  the  tenant,  of  all  which  the  landlord  should  be  sole 
judge,  or,  if  the  quarterly  rents  were  not  punctually  paid  within  one 
Bionth  after  the  date  of  payment,  to  cancel  or  annul  the  lease  at  anj 
period  whatever  of  its  duration,  by  first  giving  to  the  tenant  one  month's 
notice  in  writing.  This  being  the  terms  of  agreement^  the  question  before 
the  Court  was.  Whether  Rutherfurd  was  entitled  to  break  the  lease,  he 
having  alleged  personal  misconduct  on  the  part  of  Stewart. 

The  Lord  Justice-Clerk,  in  giving  judgment,  said  that  in  the  state  of 
matters  described,  he  had  no  doubt  that  the  landlord  was  entitled  to  take 
advantage  of  the  provision  for  putting  an  end  to  the  lease. 

The  Court  pronounced  an  interlocutor  ordaining  the  advocator  to 
remove,  and  finding  him  liable  in  expenses. 

/2.i\r.,  Thohis  Croll,  Pet, — J/or.  3. 

Jurisdiction — Bankruptcy  Act, 

This  is  a  petition  for  the  sequestration  ol^a  banKrupt.  The  bankmpt 
k  a  Scotchman  by  birth,  and  domiciled,  anocarried  on  business  in  Scot- 
land down  to  September  1862.  His  affairs  having  become  embarrassed, 
he  then  left  the  country.  Letters  of  arrestment  jurisdietioma  fimdmda 
causa  were  ezpede  by  the  petitioner  on  3d  December  last,  and  in  this 
process  of  sequestration  the  bankrupt  was  cited  edictally  as  furth  of 
Scotland  on  the  31st  of  December.  In  the  Outer  House,  the  petitioner 
contended  that  jurisdiction  for  sequestration  was  founded  by  the  letters 
of  B.TTesimtntjuriidicti(nu8jundandce  causa.  The  Lord  Ordinary  (Barcaple) 
refused  the  petition,  holding  that  jurisdiction  founded  by  arrestment  was 
not  within  the  meaning  of  the  13th  section  of  the  Bankrupt  Act. 

The  Court  to-day  recalled  the  Lord  Ordinary's  interlocutor,  found  that 
the  bankrupt  was  subject  to  the  jurisdiction  of  the  Scotch  Courts,  and 
remitted  the  case  back  to  the  Lord  Ordinary, 

Susp,  and  InL^  Fleming  v.  Rev.  G.  Dickson  and  Others. — Mar.  4. 

Schoolmasters  Act — Interdict, 

In  May  1862,  the  Sheriff  of  Fife  (Mackenzie),  on  a  petition  and  com* 
plaint  under  the  recent  Schoolmasters  Act,  24  and  25  Yict.,  a  107, 
presented  by  the  Rev.  G.  Dickson,  minister  of  Kilrenny,  and  the  heritors 
of  said  parish,  deposed  James  Fleming,  schoolmaster  of  said  parish,  on 
grounds  set  out  in  his  interlocutor.  Fleming  presented  a  note  of  sus- 
pension and  interdict  against  the  petitioners  proceeding  to  elect  a  school- 
master in  his  room,  which  was  refused,  with  expenses. 

S.  AND  H.  Morion  and  Co.  v.  John  Jacobus  Habper.—- ilfar.  6. 

Partnership — Liahility, 

(both  divisions.) 

This  was  an  action  for  an  account  of  L.855  odds  for  repafans  and 
furnishings  executed  by  the  pursuers  on  the  steamship  ArieUthe  property 
of  the  Caithness  Steam  Shipping  Company  (limited).  The  defenders  are 
—-(1)  the  Company  itself;  (2)  certain  individuals,  being  partners  and 
directors  of  the  Company,  who  are  concluded  againatlas  personally  liable; 
and  (3)  the  manager  and  secretary  in  that  charactery  and  as  partnen  and 
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indiTidaafa.  With  the  yiew  of  saying  a  proof,  parties  put  in  a  minute  of 
admifisionsY  setting  forth  that  repairs  were  executed  and  properly  charged, 
and  that  the  Company  was  liable  for  them.  There  was  aiv  admission  of 
letters  which  passed  between  the  pursuers  and  Mr  Macadie,  the  defenders' 
manager,  upon  which  the  case  mainly  rests.  The  Lord  Ordinary  found 
the  defenders — the  directors  and  partners  who  were  present  at  the  meeting 
at  which  instructions  were  giyeu  to  the  manager  to  make  the  offers  con- 
tained in  the  letters — to  be  personally  liable.  They  reclaimed;  and 
when  the  case  first  came  before  the  Second  Dlyision,  the  judges  being 
dirided  in  opinion,  three  judges  were  called  in  from  the  other  Dlyision, 
i&id  the  case  was  again  argued  before  the  seyen  judges. 

The  Court,  by  a  majority  (diss.  Lord  Justice-Clerk),  adhered  to  the 
Lord  Ordinary's  interlocutor,  with  the  exception  of  a  portion  of  the 
Account,  for  which  the  pursuers'  counsel  stated  that  he  did  not  ask  decree* 
There  being  some  doubt  as  to  the  form  of  the  interlocutor,  where  judges 
had  beau  called  in  from  another  Diyisiou,  the  framing  of  the  interlocutors 
was  adjourned  in  order  that  precedents  might  be  examined. 

Adv.,  John  Stewart  and  Sons  v,  Jamieson. — Mar.  6. 

Sale —  Warranfi/, 

By  letter  dated  8th  April  1857,  Mr  D.  Jamieson,  seed  merchant, 
Kirriemuir,  ordered  from  Messrs  John  Stewart  and  Sons,  seedsmen, 
Dandee,  '  15  lb.  long  red  carrot  seed  ...  for  sowing  in  a  field  for 
a  farmer  .who  is  yery  particular.'  Messrs  Stewart  sent  Altringham 
carrot  seed  instead,  accompanying  it  by  a  letter,  dated  9th  April  1857, 
io  which  they  said,  *  We  haye  sent  you  Altringham  carrot  seed  instead  of 
long  red,  as  it  grows  much  better;  but  tell  the  party  to  sow  thick.' 
Jamieson  replied,  insisting  for  '  long  red'  as  ordered,  which  was  accord- 
ingly sent,  with  a  letter  dated  13th  April,  in  which  Messrs  Stewart  said, 
*  It  is  all  of  crop  1856,  and  as  good  seed  as  can  be  had  this  season ;  but 
all  carrot  seed  will  require  to  be  sown  thicker  than  usual  this  season.' 
The  seed  was  sent  by  Jamieson  to  the  farmer  who  bad  ordered  it.  He 
sowed  it,  but  had  no  crop.  Haying  intimated  that  he  held  Jamieson 
liable  in  damages,  the  latter  raised  an  action  of  relief  and  damages 
against  Messrs  Stewart  in  the  Sheriff  Court  of  Forfarshire.  A  proof 
was  allowed,  upon  which  the  Sheriff-substitute  (Ogilyie)  assoilzied  the 
defenders ;  but  the  Sheriff  (Logan),  on  appeal,  altered  this  judgment. 
The  defenders  then  brought  the  case  into  the  Court  of  Session  in  a  note 
of  adyocation.  Counsel  haying  been  heard  some  time  ago,  judgment  was 
pronounced  to-day. 

The  Lord  Justice-Clerk  was  of  opinion  that  the  warranty  had  been 
complied  with,  and  that  the  Sheriff's  judgment  must  be  altered.  Lord 
Cowan  dissented.  He  thought,  after  a  careful  study  of  the  evidence,  that 
it  appeared  that  the  sellers  knew  that  the  seed  was  of  bad  quality,  and 
did  not  communicate  this  to  the  pursuer.  Lord  Benholme  and  Lord 
Neayes  were  of  the  same  opinion  as  the  Lord  Justice-Clerk. 
.  The  Court  therefore  advocated  the  cause,  and  assoilzied  the  defenders 
withezpemes. 
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Adamson  (Inspector  of  the  Citt  Parish  of  Glasgow)  v.  The  Cltdb 

Navigation  Trustees. — Mar.  12. 

Poor — AsseaamenL 

This  is  an  actioa  raised  at  the  instance  of  the  Inspector  of  the  Poor 
of  the  City  Parish  of  Glasgow  against  the  statutory  Clyde  Navigation 
Trastees,  for  the  purpose  of  ascertaining  the  extent  of  the  property 
owned  or  occupied  by  the  defenders,  which  is  liable  to  be  assessed  for 
the  support  of  the  poor  under  the  8  and  9  Vict.,  c.  83.  The  pursuer 
gave  in  a  minute,  specifying  the  subjects  which  he  maintained  are  liable 
in  poor*s-rates.  The  Lord  Ordinary  (Jerriswoode)  pronounced  an  inter- 
locutor finding  that  the  several  subjects  set  forth  in  the  said  minute — 
viz.,  1st,  wharfage  ground ;  2d,  qnays ;  dd,  steamboat  wharves ;  4th, 
sheds ;  5th,  cranes ;  6th,  weighing  machines ;  7th,  ferry ;  and  8th,  pro- 
mises in  Robertson  Street — are  lands  and  heritages,  and  that  the  defenders 
are  owners  and  occupiers  thereof,  within  the  meaning  of  the  statute 
8  and  9  Yict.,  c.  83,  and  that,  in  so  far  as  the  same  are  situated  within 
the  City  Parish  of  Glasgow,  these  lands  and  heritages  are  liable  to  be 
assessed  under  the  said  Act.  Further,  that  in  estimating  the  annual 
value  of  the  said  subjects,  the  dues  payable  in  respect  thereof  to  the  de- 
fenders ought  to  be  taken  into  account,  excluding  always  the  dues,  and 
the  portion  of  any  dues,  which  may  be  payable  to  the  defenders,  for  or  on 
account  only  of  the  navigation  of  the  river  Clyde  by  ships  or  other 
vessels.  Both  parties  reclaimed  against  this  interlocutor,  the  pursuer 
maintaining  that  the  dues  payable  to  the  defenders  for  the  use  of  the 
harbour  of  Glasgow,  and  the  navigation  of  the  Clyde  (in  so  far  as  within 
the  City  Parish),  should  be  taken  into  account  in  ascertaining  the  de- 
fenders' assessable  property. 

After  some  discussion,  the  Court  intimated  an  opinion  that  the  case 
could  not  be  finally  disposed  of  without  an  investigation,  and  an  inter- 
locutor was  pronounced  adhering  to  the  Lord  Ordinary's  interlocutor 
down  to  the  words  *  under  the  said  Act ;'  and  directing  an  inquiry  to  be 
made  with  the  view  of  determining  what  portion  of  the  revenues  of  the 
defenders  is  to  be  taken  as  arising  from  or  leviable  in  respect  of  the  said 
subjects  in  estimating  their  annual  value. 

Robert  Gellatlt  v.  Archibald  Arrol. — Mar.  13. 

Common  Property — Gable. 

This  case  Involves  the  right  of  the  pursuer,  who  is  proprietor  of  the 
first  or  sunk  storey  and  the  second  or  street  storey  of  a  tenement  in 
Princes  Street,  to  open  up  and  use  a  door  or  entry  communicating  be- 
tween the  second  storey  of  the  said  tenement  and  the  common  stair  or 
entry  leading  to  the  two  upper  storeys,  which  are  the  property  of  the 
defender,  and  that  as  a  means  of  access  from  the  street  and  to  and  from 
the  pursuer's  said  subjects.  The  pursuer  also  seeks  to  prohibit  the  de- 
fender from  making  or  using  any  openings  or  doorways  in  the  mutual 
gable-walls,  which  divide  the  tenement  from  the  tenements  to  the  east 
and  west  at  that  part  of  the  gable  which  bounds  the  defender's  storeys, 
and  so  forming  a  means  of  communication  between  the  tenements  sepa* 
rated  by  the  said  mutual  gable. 

The  Lord  Justice-Clerk  delivered  an  elaborate  judgment,  which  was 
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nnanimoaslj  concurred  in.  It  seemed  impossible  to  hold  that  any  one 
coqM  break  a  doorway  through  snch  a  gable  as  that  in  question  with- 
out interfering  with  the  chimneys.  Here  one  of  the  doorways  strack 
throQgh  the  gable  had  actually  interfered  with  the  chimneys,  and  the 
other  ran  a  risk  of  doing  so.  He  was  of  opinion  that  these  openings 
made  by  the  defender  were  illegal,  and  that  the  pursuer  was  entitled  to 
hare  the  property  restored  to  its  original  state.  This  being  his  opinion, 
he  did  not  think  it  necessary  to  dispose  of  the  question  that  had  been 
raised  as  to  the  defender's  right  by  the|e  openings  to  introduce  new 
parties  from  the  adjoining  tenements  to  the  use  of  the  stair  of  this  tene- 
ment. 

John  Millbe  v.  Carson,  Wabren,  and  Compant. — Mar.  IS. 

Property-^Inierdict 

This  is  a  question  between  two  feuars  in  the  feuing-ground  of  the 
estate  of  Milton,  in  Glasgow.  The  object  of  the  present  application, 
which  was  made  in  the  first  place  in  the  Sheriff  Court  of  Lanarkshire,  is 
to  interdict  the  respondents  from  building  any  wall  across  or  placing 
any  obstruction  on  Rae  Street,  a  street  situated  on  the  feuing-ground  of 
Milton.  The  relative  position  of  the  pursuer's  and  defenders'  properties 
15  as  follows :  Canal  Street,  which  runs  north  and  south,  is  intersected 
about  its  middle  by  another  street  called  Rae  Street,  which  runs  west- 
ward at  right  angles  to  it.  The  property  of  the  pursuer  is  situated  in 
and  fronts  to  Canal  Street,  and  is  not  in  Rae  Street,  or  bounded  by  any 
other  street  Rae  Street  turns  off  about  thirty  yards  from  the  front  of 
the  pursuer's  property  in  Canal  Street.  The  defenders  purchased  a  pro- 
perty on  the  north  side  of  Rae  Street,  and  they  also  purchased  the  whole 
property  on  the  south  of  Rae  Street,  and  are  thus  proprietors  of  the 
whole  of  Rae  Street,  with  the  exception  of  one  property  on  the  north 
side.  The  defenders'  contemplated  operations  are  authorized  by  the 
superior.  The  pursuer  contends  that  be  is  entitled  to  prevent  the  de- 
fenders from  shutting  up  Rae  Street,  and  the  question  is  whether  he  has 
a  title  to  do  so. 

The  pursuer  rested  his  title  to  insist  on  three  grounds  :  1.  The  pro- 
visions in  the  titles ;  2.  A  right  of  servitude  alleged  to  have  been  acquired 
by  him  by  use  of  the  street  for  more  than  seven  years ;  and  3.  His  right 
&8  a  neighbour  inhabitant  to  keep  R&e  Street  open  in  respect  of  its  being 
a  pablic  street.  The  Sheriff-substitute  (Bell)  had  dismissed  the  action. 
The  Sheriff  (Alison)  altered,  and  decerned  in  the  pursuer's  favour.  To- 
day the  Court  recalled  the  Sheriff's  interlocutor,  and  dismissed  the 
action.  • 

Adv.^  Scott,  etc.,  r.  Lockhart. — Mar.  14. 

Servittide-^^Water  BigkL 

This  is  an  action  with  regard  to  the  right  to  a  stream  which  issues 
from  a  public  well  called  the  '  Lady  Well,'  situated  on  the  road  from 
Lanark  to  Crossford,  by  Nemphlar  Muir.  The  pursuer  is  Mr  Lockhart, 
portioner  of  East  Nemphlar,  and  the  defenders  are  Sir  Norman  Macdonald 
Lockhart,  of  Lee  and  Carnwath,  and  his  tenant  Mr  Scott.  The  pursuer 
alleges  that  he  has  the  exclusive  right  of  servitude  to  the  water,  and  seeks 
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to  prevent  the  defender  diverting  it  into  a  field  for  watering  cattle.  The 
action  was  raised  in  the  Sheriff  Coart  of  Lanark,  and  was  founded  on 
the  Act  1  and  2  Yict.,  c.  119,  which  gives  jurisdiction  to  the  Sheriff  in 
questions  regarding  the  constitution  of  real  or  predial  servitudes.  The 
defenders  contend  that  the  Sheriff  has  no  jurisdiction,  in  respect  the  right 
claimed  is  not  one  of  servitude,  but  of  property.  The  Sheriff  allowed  s 
proof  before  answer,  whereupon  the  defenders  advocated,  nnder  section 
46  of  the  Jndicature  Act,  and  renewed  their  contention  before  Lord 
Kinloch.  His  Lordship  foun^  the  action  competently  laid,  and  ordered 
issues. 

To-daj  the  Court  unanimously  recalled  the  interlocutor  of  Lord  Kin- 
loch  m  hoc  statu^  being  of  opinion  that  the  question  of  jurisdiction  could 
not  be  properly  decided  until  it  should  be  seen  what  was  the  real  character 
of  the  right,  and  remitted  to  lus  Lordship  to  allow  a  proof  before  answer. 

Dmsion  and  SaUj  Gbaio  (Fleming's  Trustee)  v.  William  Fleming 

AND  Others. — Mar.  14. 

Powers  of  Trustte — Division  and  Sale. 

Tliis  is  an  action  at  the  instance  of  a  trustee,  who,  as  such,  holds  a  seventh 
pro  indiviso  share  of  an  heritable  property.  The  summons  concludes  for 
division  of  the  property ;  and,  in  case  a  division  is  impracticable  or  dis- 
advantageous, that  it  should  be  found  that  it  is  proper  and  necessary  that 
the  subjects  should  be  sold  and  the  price  divided.  The  defenders,  Flem- 
ing, etc.,  contended  that  the  pursuer  being  a  trustee,  under  a  deed  without 
a  power  of  sale,  had  no  title  to  sue  this  action. 

The  Lord  Ordinary  (Kinloch)  repelled  the  objection  to  the  pursuer's 
title  to  sue,  and  the  defenders,  Fleming,  etc.,  having  reclaimed,  the  Conrt 
to-day,  without  calling  on  counsel  for  the  respondent,  adhered. 

The  Lord  Justice-Clerk  said  that  he  agreed  with  the  Lord  Ordinary. 
He  assumed  that  the  trust-deed  gave  to  the  pursuer  no  power  of  sale, 
and  the  question  was  whether  he  was  not  entitled  as  trustee  to  pnrsne 
this  action  of  division  of  the  common  property.  A  trustee  who  held 
heritable  property  was  proprietor,  with  all  rights  and  powers  over  the 
property,  except  in  so  far  as  restrained  by  the  conditions  of  the  deed. 
He  was  owner  for  the  benefit  of  the  beneficiaries.  It  would  be  very 
inconvenient  if  a  trustee  could  not,  under  his  general  powers,  pursue  s 
process  of  division  of  common  property ;  and  his  Lordship  never  heard  of 
such  a  power  being  expressly  given.  The  raising  of  such  a  process  was  an 
act  of  proper  administration ;  and  the  alternative  conclusion,  that,  if  s 
division  was  impracticable  or  disadvantageous^  the  Court  should  order  a 
sale,  was  not  an  exercise  of  a  power  of  sale,  but  an  appeal  to  the  judicial 
discretion  of  the  Conrt  to  determine  the  mode  of  separating  the  rights  of 
parties. 

The  other  judges  concurred. 

Adv^  Cooper  and  Ayes  v.  The  Clydesdale  Shippiko  Compant. 

-^Mar.  19. 

Contract — Insufficiency  of  Goods. 

This  was  an  advocation  at  the  instance  of  Messrs  Cooper  and  Aves, 
marine  store  merchants,  Leadenhall  Street,  London,  of  an  action  raised 
against  them  in  the  Sheriff  Conrt  at  Glasgow  by  the  Clydesdale  Ship* 
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plug  Company.  In  1858,  the  Clydesdale  Shipping  Gompaoy's  ship  the 
Forest  Monarch  was  chartered  by  the  Gorernment  Emigration  Commis- 
sioners to  carry  emigrants  from  this  country  to  Sydney.  Messrs  Cooper 
and  Atcs  contracted  with  the  shipowners  to  supply  provisions,  medical 
comforts,  etc.,  for  the  crew  and  passengers ;  and  these,  it  was  expressly 
stipulated,  should  be  warranted  to  pass  Government  inspection  before  the 
ressel  sailed.  The  provisions,  etc.,  were  passed  by  the  Government  in- 
spector, and  the  ship  sailed.  When  she  arrived  at  Sydney,  great  com- 
plaints were  made  by  the  passengers  that  the  provisions  were  deficient  in 
qaaotity  and  bad  in  quality ;  and  the  consequence  was,  that  the  Emigra« 
tion  Commissioners  inflicted  a  fine  of  L.100  upon  the  shipowners,  who 
raised  the  present  action  of  damages  against  the  marine  store  merchants. 
A  proof  was  led,  and  the  Sheriff-substitute  assoilzied  the  defenders,  but 
this  interlocutor  was  recalled  by  the  Sheriff.  The  defenders  then  pre* 
sented  this  note  of  advocation. 

The  Court  to-day  were  unanimously  of  opinion  that  the  pursuers  had 
not  proved  that  the  defenders  had  failed  to  implement  their  contract  with 
tJie  pursuers.  Their  Lordships  therefore  advocated  the  cause,  and 
assoikied  the  defenders  with  expenses. 

Grace  Winchester  t;.  SmxH  and  Others. — Mar.  20. 

Writ — Cancellation. 

(both  divisions.) 

Od  31st  December  1855,  the  late  William  Smith  and  his  wife  executed 
a  mutual  disposition  and  deed  of  settlement,  whereby  they  conveyed  the 
whole  heritable  and  moveable  property  which  might  belong  to  them  re- 
spectively at  death  to  the  survivor,  providing  and  declaring  that,  upon 
the  death  of  the  longest  liver,  the  whole  means  and  estate  of  such  longest 
liver  should  be  divided  amongst  several  parties,  relatives,  therein  men- 
tioned. The  deed  was  prepared  by  Mr  Duncan,  writer  in  Lerwick.  It 
was  duly  subscribed  by  the  parties  and  witnesses.  The  two  attesting 
witnesses,  being  intimate  with  the  granter,  were  informed  of  the  purport 
of  the  deed,  and  neither  of  them  ever  heard  of  any  intention  of  revoking 
or  altering  it.  The  testing  clause  was  duly  filled  up,  and  the  deed  was 
then  left  by  the  man  of  business  with  William  Smith.  William  Smith 
died  on  the  28th  May  1860,  leaving  heritable  and  moveable  property — ^it 
does  not  appear  of  what  value.  The  wife,  apparently,  had  nothing  be- 
yond the  share  which  the  law  would  have  given  her,  in  the  event  of  sur* 
Tivance,  of  the  goods  in  communion.  Shortly  after  her  husband's  death, 
on  Mr  Duncan,  the  man  of  business,  asking  her  for  the  deed,  she  pro- 
duced it  in  a  mutilated  state,  the  pen  having  been  drawn  through  her 
signature  and  the  signatures  of  the  attesting  witnesses,  and  also  through 
the  concluding  lines  of  the  testing  clause  which  specify  the  names  and 
designations  of  these  witnesses.  Her  own  signature  had  been  of  new 
&dhibited  to  the  deed,  and  also  the  apparent  signatures  of  the  attesting 
witnesses — ^not,  however,  in  their  handwriting,  but  in  hers.  She  explained 
to  Mr  Duncan  at  once,  that  in  April  1860  she  had  deleted  her  original 
signature  and  the  signatures  of  the  attesting  witnesses  in  a  fit  of  passion 
at  one  of  her  husband's  nieces  (a  daughter  of  Robert  Smith),  who  had  an 
interest  under  the  deed ;  that  she  immediately  repented  of  what  she  had 
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done,  and  intended  to  have  told  her  husband,  bat  that  he  was  too  iUiit 
the  time,  and  conUnned  so  till  he  died,  in  two  or  three  weeks  thereafter ; 
and  that  she  had  then  signed  the  deed  of  new,  and  attempted  to  replace 
the  signatures  of  the  attesting  witnesses,  with  a  view  to  restore  the  effi- 
cacy of  the  deed.  In  these  cirenmstances,  Grace  Winchester  brought 
the  present  action  to  prove  the  tenor  of  the  deed.  The  Court  allowed  a 
proof  of  the  tenor,  and  of  the  casus  amugioms*  Of  the  tenor  there  was  no 
doubt ;  and  Mrs  Smith,  on  oath,  gave  in  the  same  account  of  the  cagus 
which  is  above  stated.  On  considering  the  proof,  the  Second  Division 
was  divided  in  opinion;  they  therefore  called  in  the  assistance  of  the 
judges  of  the  First  Division,  and  the  ease  was  heard  before  both 
Divisions.  Three  of  the  consulted  judges^-viz.,  the  Lord  Presidmit 
and  Lords  Gurriehill  and  Ardmillan— returned  an  opinion,  in  which,  after 
describing  the  manner  in  which  the  deed  had  been  obliterated,  their 
Lordships  said :  '  A  cancellation  of  that  kind,  when  made  upon  a  writing 
by  the  party  by  whom  it  had  been  granted,  is  equivalent  to  revocation 
thereof  by  him,  or  rather  is  itself  a  mode  of  making  such  a  revocation; 
and  when  the  writing  is  found  in  that  state  in  the  repositories  of  the  granter 
himself,  the  presumption  is  that  it  was  by  himself,  or  by  his  authority 
or  sanction,  it  was  so  cancelled  and  revoked ;  and,  in  our  opinion,  the 
proof  of  the  casus  amssumis  in  a  case  of  that  kind  is  insufficient^  unless  it 
clearly  exclude  or  obviate  this  presumption.  The  question  then  is,  hss 
the  pursuer  adduced  sufficient  evidence  to  that  effect  ?  Her  evidence  on 
this  important  point  consists  chiefly,  or  rather  entirely,  of  the  testimony 
of  her  mother,  Mrs  Smith,  who  swears  that  the  cancellation  was  made  by 
her  under  the  influence  of  an  angry  feeling  against  one  of  the  parties, 
amongst  whom  the  final  division  of  such  succession  as  might  be  left  by 
the  survivor  of  the  spouses  was  directed  to  be  made,  and  that,  although 
she  afterwards  repented  of  what  she  had  done,  her  husband  was  never 
informed  of  what  had  taken  place ;  but,  in  our  opinion,  that  evidence  is 
not  sufficient  to  satisfy  the  onus  which  was  incumbent  upon  the  pursuer. 
It  is  the  testimony  of  only  a  single  witness,  and  that  testimony  is  not 
supported  by  other  evidence.  Nor  is  she  a  disinterested  witness.  On 
the  contrary,  she  had  the  deepest  interest  in  having  the  deed  set  up, 
because  the  effect  of  this  being  done  would  be  to  transfer  to  her  all  the 
estate  and  effects  left  by  her  husband,  with  unrestricted  powers  of  owner- 
ship thereof  during  her  lifetime.  Her  testimony,  therefore,  can  be  received 
only  with  the  greatest  suspicion ;  and  as  it  is  altogether  unsupported,  we 
cannot  hold  it  to  be  sufficient  legal  evidence  to  obviate  the  legal  presump- 
tion that  it  was  by  the  act  or  by  the  authority  or  sanction  of  the  late  Mr 
Smith  himself,  as  well  as  of  his  wife,  the  writing  was  reduced  to  the  state 
in  which  it  was  found  in  their  repositories  at  the  time  of  his  death.  We 
think  that,  on  this  ground,  the  present  action  ought  to  be  dismissed.' 
Their  Lordships  further  expressed  great  doubts  whether,  in  the  circum- 
stances, the  pursuer  had  a  title  to  sue  a  summons  of  proving  the  tenor  of 
a  mutual  testunent  admitted  to  have  been  cancelled  at  all  events  by  one 
of  the  parties  to  it. 

The  case  was  advised  by  the  Second  Division  to-day,  when  Lord 
Gowan  expressed  his  concurrence  in  the  views  of  Lord  Deas. 

The  Court,  however,  dismissed  the  action  by  a  majority;' 
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•    APPEALS  IN  THE  HOUSE  OP  LORDS. 
Baibd  Am)  Akotbeb  v.  The  Protost,  etc.,  of  Dundee. — Mar.  3. 

CluxriiaJbU  Trtu^ — Prucr^tkm. 

This  was  an  appeal  from  a  decision  of  the  Coart  of  Session  in  Scotland. 

The  i^pellants  in  this  case  were  poor  burgesses  of  Dundee,  and  they 
sought  to  have  it  declared  that  the  revenues  of  a  certain  property  in 
Doodae,  called  Monorgan's  Croft,  ought  to  be  ^plied  for  the  relief  of 
the  aged  and  iotpotent  poor  of  Dundee,  in  the  terms  of  the  will  of 'Mr 
Johnstone,  who,  in  1642,  left  a  legacy  of  L.IOOO,  wMch  was  applied  to 
the  purchase  of  such  property. 

Their  Lordships  eventually  reversed  the  decision  of  the  Court  below, 
and  remitted  the  cause,  with  a  declaration  that  the  Court  of  Session, 
having  ascertained  the  amount  of  property  applicable  to  the  trusts  of  the 
will,  should  proceed  to  draw  up  a  scheme  for  the  administration  of  the 
property  in  accordance  with  the  terms  of  the  will. 

The  Eabl  op  EnnroRE  v.  The  Union  Bank  of  Scotland. — Mcar.  12. 

Arbitration —  Clause. 

In  this  appeal  from  the  Court  of  Session,  the  question  involved  was 
whether  the  action  of  declarator  and  reduction  instituted  at  the  instance 
of  the  appellants  was  not  barred  by  contract  of  arbitration  entered  into 
between  the  parties. 

The  arguments,  which  were  of  an  entirely  technical  character,  having 
been  concluded. 

Their  Lordships  partly  reversed  the  decision  of  the  Court  below,  being 
of  opinion  that  an  erroneous  assumption  of  fact  had  been  the  foundation 
of  part  of  such  decision.    Cause  remitted  accordingly. 


fngllBlf  €uz%. 


Bakkruftct. — A  trader,  by  deed,  after  reciting  that  he  was  unable  to  pay 
Ills  debts,  conveyed  certain  real  estate  to  a  trustee,  upon  trust  to  pay  all  costs, 
charges,  and  expenses,  ^  already  or  hereafter*  to  become  due  to  his  solicitor,  and 
the  profeasional  charges  of  an  accountant,  and  apply  the  residue  in  payment  of 
the  debts  of  such  of  the  creditors  of  the  bankrupt  as  should  execute  the  deed, 
rateably.  The  deed  was  not  registered  under  section  194  of  24  &  25  Yict.,  c. 
134 ;  and  it  was  held,  that  the  deed  could  be  received  in  evidence  against  the 
bankrupt,  and  (supporting  a  decision  of  one  of  the  Commissioners)  that  it  was, 
under  the  drcumstances  of  the  case,  an  act  of  bankruptcy.— (£^  jHirre  Wemley^ 
in  re  Wensley,  32  L.  J.,  Bank.  28.) 

YsHDOR  AMP  Purchaser. — ^Where  a  deposit  has  been  paid  upon  a  narol  agree* 
ment  for  the  purchase  of  land,  which  is  eiuier  abandoned  or  is  incapable  of  being 
carxied  oat,  tne  purchaser  is  entitled  to  a  return  of  the  deposit.  The  forfeiture 
of  a  deposit  must  depend  upon  an  agreement,  either  expreawd  or  imphed. 
The  Master  of  the  Bolls :  When  a  deposit  is  paid  by  a  purchaser  to  a  vendor, 
the  presomptioa  is,  that  it  is  paid  on  behalf  of  the  purchaser,  and  that  he  was 
to  obtain  t&d  benefit  of  it  on  the  completion  of  his  purchase ;  in  fact,  that  it 
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was  made  in  part  discharge  of  the  purchaae  money.  An  agreement  certainly 
might  be  maoe,  that  the  depoeit  should  be  forfeited  in  case  the  purchase  shoukl 
not  be  completed,  but  this  must  either  be  expressed  or  clearly  implied  from  the 
contract  itself.  It  had,  in  many  cases,  from  the  terms  of  the  contract,  and  even 
from  its  silence,  been  held  that  such  a  forfeiture  must  be  inferred. — {Casson  v. 
Roberts^  32  L.  J.,  Ch.  106.) 

I  j     Presumption  of  Death. — A  legatee  under  a  will  who  had  not  been  heard  of 

j  /  since  the  year  1848,  was  presumed  to  be  dead  at  the  expiration  of  seyen  jrears ; 

!  I  but  there  being  no  evidence  to  fix  the  death  at  any  rorticular  pneriod,  it  was 

t  j  held  that  he  had  died  subsequently  to  the  death  of  the  testator  in  1851,  and 

I  :  that  his  representatives  were  entitled  to  the  legacy.    Kindersiey,  V.  G.  :  The 

rule  is  well  established,  that  if  it  can  be  proved  that  a  person  has  not  been  heard 

of  since  a  given  day,  and  that  seven  years  at  least  have  elapsed  since  that  time, 

/  '^'<  I  you  must  presume  that  he  is  dead.    Of  course,  he  may  reappear,  and  such  cases 

•^^'    '  I  have  happened ;  but  seven  years  is  the  period  fixed  for  the  presumption  of  death 

/  r/A^  I  to  arise. — (X>imn  v.  Snowden^  32  L.  J.,  Ch.  104.) 

DivoBCE. — A  petition,  by  a  husband,  for  dissolution  of  marriage,  alleged 
that  the  respondent,  at  a  specified  time  and  place,  conunitted  adultery  with  A. 
The  respondent  did  not  appear.  At  the  hearmg  liie  Court  refused  to  allow  the 
petition  to  be  amended  by  adding  to  that  charge  the  words,  ^  or  with  acxne 
person  whose  name  is  unknown  to  your  petitioner,*  without  re-servioe. — 
(  WaUace  v.  Wallace,  32  L.  J.,  Pr.  and  M.  47.) 

Lien. — In  December  1861  the  bankrupt  contracted  with  W,  to  build  a  barge 
for  him,  to  be  paid  for  in  bricks ;  the  barge  to  be  completed  on  the  5th  of  June 
1862.  The  bankrupt  hired  a  yard  for  a  certain  number  of  months,  for  the 
purpose  of  performing  the  contract,  which  period  expired  before  the  completion 
of  the  work.  In  June  it  was  agreed  by  the  bankrupt  in  writing,  that  the  barge 
should  be  held  as  a  security  by  W.  for  advances  made  by  him ;  and  in  July  the 
bankruptcy  took  place.  The  advances  made  by  W.  having  exceeded  the  amount 
of  work  done  and  materials  supplied  by  the  baiikrupt,  it  was  held  (revemng  the 
decision  of  the  County  Court  Judge  sitting  in  Bankruptcy),  that  W.  had  a  lien 
upon,  and  was  entitloi  to  the  custody  of  the  barge,  unless  the  assignees  choee 
to  complete  the  contract. — {Ez  parte  WattSy  in  re  Attwater,  32  L.  J.,  Bank. 
86.) 

Marine  Insurance. — In  an  insurance  in  the  usual  form,  against  the  restraints 
of  all  princes,  etc.,  is  included  a  loss  consequent  on  a  seizure  under  an  embargo, 
for  a  temporary  purpose,  by  the  Government  of  the  country  of  the  assured,  that 
country  and  the  country  of  the  insurer  being  at  peace,  and  the  embargo  being 
unconnected  with  any  hostility  existing  or  expected  between  the  oountzieB. 
Conway  v.  Gray  overruled.  Quasre — If  the  seizure  were  a  lawful  act  by  tho 
municipal  law  of  the  country  of  the  assured,  whether  as  against  him  the  seixure 
would  be  within  the  insurance  ?  Erie,  C.  J. :  The  defendant  alleges  that  the 
ship  was  restrained  by  the  act  of  the  plaintiffs  themselves ;  and  he  founds  this 
allegation  on  the  fiction  that  every  subject  of  every  state  consents  tOy  and 
adopts  as  his  own,  every  act  of  the  Government  of  his  state,  according  to  the 
decision  of  Conway  v.  Gray  (10  East,  536)  ;  and  he  contended  that  a  restraint 
by  the  Spanish  Government  is  a  restraint  by  every  Spaniard,  and  so  by  the 
plaintiffs.  The  Court  below  gave  judgment  for  the  truth  against  the  fiction  ; 
and,  in  our  opinion,  the  Court  below  was  right.  Each  pu*ty  relied  on  the 
several  authorities  which  they  cited,  but  it  is  not  expedient  now  to  go  through 
them ;  they  are  in  such  apparent  inconsistency,  that  a  Court  of  error  has  the 
duty  of  endeavouring  to  see  the  governing  principle,  and  deciding  in  aooordanoe 
therewith.  The  governing  principle  for  &e  construction  of  contracta  is  to  give 
effect  to  the  intention  of  the  parties  expressed  in  the  words  of  their  contract ; 
and,  as  before  stated,  according  to  that  principle,  the  plaintiffs  were  entitled  to 
succeed.    The  assertion  that  the  act  of  Government  is  the  act  of  each  subjeot  of 
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that  Government  is  never  really  true.  In  representative  governments  it  may 
have  a  partial  semblance  of  truth ;  but  in  despotic  governments  it  is  without 
that  semblance.— (iltt6«r«  v.  Giay  (Ex.  Ch.),  3^  L.  J.,  Q.  B.  60.) 

Electoral  Qualtficatiox. — A  voter's  qualification  was  described,  in  the  third 
column  of  the  list  of  voters  for  a  county,  as  *  tenant ;'  and  this  was  held  a 
sufficient  description  of  an  occupying  tenant  at  L  50  rent,  under  2  Will.  IV., 
c.  45,  sec.  20  ;  and  that,  for  the  purpose  of  more  clearly  and  accurately  defin- 
ing the  qualification,  the  revising  barrister  ought  to  amend  under  6  &  7  Vict., 
c.  18,  sec.  40,  by  changing  *  tenant*  into  *  farm  as  occupying  tenant.* — Birks  v. 
Allmn,  32  L.  J.,  C.  P.  61.) 

Tbust  and  GoMPosrriON  Deeds. — On  appeal,  the  Lords  Justices  held,  that  the 
certificate  of  registration  of  a  composition  deed  by  a  trader  is  not  conclusive 
evidence  that  all  the  conditions  of  sec.  192  of  the  Bankruptcy  Act,  1861,  have 
been  complied  with ;  and  on  a  question  arising  whether  the  necessary  assents 
of  creditors  bad  been  actually  given,  these  assents  were  ordered  to  be  produced ; 
and  as  it  then  appeared  that  tbey  were  in  part  conditional  and  not  abso- 
lute, and  that  on  the  condition  not  being  fulfilled  the  necessary  proportion  of 
creditors  would  not  have  assented,  tbdr  Lordships  held  the  deed  was  not  a  valid 
ground  for  annulling  an  adjudication  subsequent  to  the  date  of  the  deed  ;  and 
that  the  bankrupt  seeking  to  annul  the  adjudication  might  adduce  further  evi- 
dence ;  and  {per  Lord  Justice  Turner)  the  192d  section  extends  to  deeds  of 
composition,  although  they  neither  contain,  nor  are  accompanied  by,  any  cessio 
hoHorum ;  but  the  words  ^  between  a  debtor  and  his  creditors*  in  that  section 
refer  to  all  creditors,  and  not  some  of  them  only. — (Ex  parte  Rawlings^  in  re 
EawUngs,  32  L.  J.,  Bank.  27.) 

Bottomry. — ^A  bottomry  bond  cannot  affect  a  previous  contract  in  a  charter- 

a,  so  as  to  take  precedence  of  money  advances  made  subsequently  to  the 
under  the  authority  of  the  charter-party.  Advance  of  money  on  freight 
can  only  be  made  in  pursuance  of  a  charter-party.  A  loan  to  the  master  of 
money  constitutes  a  debt  for  which  an  action  lies  against  the  owner.  Where 
goods  of  the  charterers  are  sold  to  pay  the  ship*8  expenses,  the  charterers  may 
recover  from  the  owners  of  the  ship.  Dr  Lushington :  The  question  here  is, 
whether  the  bond  can  affect  and  render  null  a  previous  contract  as  to  advances 
on  the  security  of  the  freight,  though  made  subsequently  to  the  bond.  Assign- 
ing the  advances  to  be  according  to  the  terms  of  the  contract,  there  is  no 
obsciirity  in  the  charter-party.  I  think  that  the  true  construction  of  this 
charter-party  is,  that  the  money  to  be  advanced  was  to  be  advanced  on  the 
security  of  the  freight ;  and  that  I  hold  to  be  tantamount  to  the  advance  of  the 
freight  itself.  Now,  can  the  master  or  the  owner  of  the  ship,  by  any  act  of 
theirs,  without  the  knowledge  or  consent  of  the  charterer,  cancel  or  alter  the 
terms  of  the  charter,  and,  especially  in  a  case  like  this,  deprive  the  charterer  of  a 
security  for  advances  he  has  bound  himself  to  make  ?  I  think  not.  .  .  .  Now, 
as  to  the  next  point,  I  will  assume  that  the  money  was  advanced  for  extraordinary 
expenses.  By  extraordinary  expenses,  I  mean  expenses  not  included  within 
the  terms  of  the  charter-party — ^necessary  ordinary  disbursements.  For  the 
purpose  of  giving  an  opinion  on  this  question,  I  must  assume  that  the  agent  of 
the  charterers  knew  that  the  money  was  advanced  for  extraordinary  expenses ; 
for,  if  they  advanced  the  money,  having  reason  to  believe  it  was  for  ordinary 
expenses  only,  then,  by  the  terms  of  the  charter,  neither  they  nor  their  agents 
vere  bound  to  look  to  the  expenditure.  Now,  if  this  be  so,  then  I  think  that 
such  an  advance  was  not  secured  by  the  charter  on  the  freight,  and  that  it  con- 
stituted merely  a  loan,  a  debt  against  the  owner.  It  is  important  to  bear  in 
miad  the  essential  difference  between  an  advance  on  freight  and  an  advance  of 
laoney,  not  on  the  security  of  the  freight,  in  the  shape  of  a  loan  for  the  necessi- 
ties of  the  ship.  An  advance  on  freight  can  only  be  made  in  virtue  of  stipu- 
lations contained  in  the  duurter-party.— (7Ae  Salacia^  32  L.  J.,  Pr.  M.  and 
A.  43.) 
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Income  Tax. — If  a  test&tor  by  his  will  grant  a  rentcharge  to  be  paid  free  of 
inootno  tax,  the  annuitant  will  be  entitled  to  hare  the  f  ul  amount  paid  him 
without  the  tax  being  deducted.  Sec.  103  of  5  &  6  Vict.,  c.  35,  which  renden 
Toid  all  contracts  to  pay  rentcharges  without  allowing  the  owner  of  the  land 
to  deduct  the  income  tax,  does  not  extend  to  rentcharges  granted  by  will. 
Erie,  G.  J. :  The  directions  in  the  statute  as  to  deductions  from  a  rent- 
charge  apply  generally,  without  regard  to  whether  the  instrument  creating  the 
charge  be  inter  vivos  or  teetamenti^ ;  but  such  directions  are  quite  con- 
sistent with  a  provision  similar  to  that  contained  in  sec.  34  of  the  Land 
Tax  Act,  the  4  W.  &  M.,  c.  1,  that  deeds  or  other  instruments  should  not 
be  interfered  with.  Accordingly,  we  find  it  impossible  to  exclude  from  consi- 
deration the  remarkable  omission  of  wills  in  the  lOdd  section  of  the  Income  Tax 
Act,  which  nullifies  '  contracts,  corenants,  and  agreements,  made  or  entered 
into  for  payment  of  any  interest,  rent,  or  other  annual  payment  aforesaid,  in 
full,  without  allowing  such  deductions.*  This  omission  oonld  not  hare  been 
accidental,  if  to  make  out  that  would  help  the  plaintiff,  because,  diortly  before, 
*  wills*  are  expressly  referred  to.  Nor  is  it  so  absurd  to  suppose  that  wiDs 
should  have  been  intended  by  the  Legislature  to  stand  upon  a  different  footing 
from  deeds,  as  to  justify  us  in  being  astute  to  find  reasons  for  introducing  them 
into  a  nullifying  clause,  from  which  the  Legidatmre  has,  for  aught  we  can  tell, 
deliberately  omitted  them.  ...  It  must  substantially  be  a  dispute  between 
the  Duchen  and  either  the  Duke*s  heir,  with  whose  succession  he  has  not  inter- 
fered beyond  devising  the  rentcharge,  or  his  devisee,  or  a  person  or  persons 
claiming  under  such  heir  or  devisee.  And  it  is  not  unreasonable  that  the  rights 
of  such  persons  should  be  governed  by  the  terms  of  the  wiQ,  so  far  as  they  are  not 
clearly  snown  to  be  contrary  to  iKW.-^FesHng  v.  Taylor  and  the  Duchess  Dowager 
o/Somersst,  32  L.  J.,  Q.  B.  41.) 

Factort. — A  child  employed  in  '  finishing*  goods  in  a  shed,  in  which  finish* 
ing  alone  is  carried  on,  but  which  communicates  internally  with  the  other  build- 
ings in  which  Sprinting*  is  carried  on,  is  *  employed  in  a  print- work'  within 
8  &  9  Vict.,  c.  29,  sec.  2,  whether  the  particular  finishing  be  incidental  to  the 
process  of  printing  or  not ;  and  a  surgeon's  certificate  of  its  health  is  therefore 
necessary  under  sec.  20. — (fiardcastk  v.  Jones^  32  L.  J.,  Q.  B.  44  ;  M.G.  49.) 

Assault  and  False  Impbisonment. — Heid  by  the  Court  of  Ex.  Ch.,  it  ia  no 
bar  to  an  action  in  this  country  for  an  assault  and  fake  imprisonment  com- 
mitted by  one  Englishman  upon  another  at  Naples,  that  by  the  law  of  Naples, 
no  proceeding  to  recover  damages  for  the  trespasses  could  be  maintained  by  the 
plaintiff  until  after  the  defendant  had  been  found  guilty  and  condemned  by  the 
criminal  tribunal  at  Naples,  before  which  he  had  been  arraigned  in  respect 
thereof ;  nor  is  it  any  bar  to  such  action  for  the  assault,  that  by  the  law  of 
KaplM  damages  in  respect  of  it  could  only  be  recovered  in  one  particular  lorin 
of  proceeding  which  had  been  commenced,  and  was  still  penoing.  Qiuere — 
Whetiier  if  by  the  Neapolitan  law  no  damaoes  were  recoverable  at  all  for  sach 
trespasses, .  such  law  could  be  pleaded  as  a  defence  to  the  action  here  ?  Wight- 
man,  J. :  Since  the  case  of  Mostyn  v.  Fahrigas  (29  Law  J.  Rep.  (N.  8.),  M.  C. 
97),  I  am  not  aware  of  any  rule  of  law  that  would  disable  a  British  subject 
from  maintaining  an  action  in  this  country,  or  from  obtaining  damages  against 
another  British  subject  for  assault  and  battery  committed  by  him  in  a  foreign 
country,  merely  because  no  damages  tat  such  trespass  were  reooverdl^e  bj  the 
law  of  that  foreign  country,  and  without  any  all^tion  thai  such  tre^MUs  was 
lawful  or  justifiable  in  that  country.  By  the  law  of  England,  an  action  to 
recover  damages  for  assault  and  battery  is  maintainable ;  and  whatever  mar  be 
the  case  as  between  two  Neapolitan  subjects,  or  between  a  Neapditaa  and  aa 
Englishman,  I  find  no  authority  for  holding,  even  if  the  Neapolitan  law  gives  no 
remedy  for  assault  and  battery,  however  violent  and  unprovoked,  for  recovery 
of  daaiiages,  that  therefore  a  British  subject  is  deprived  of  his  ri^.-^S»/l  ▼. 
Seymour,  82  L.  J.,  Ex.  61.) 
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LIMITED  LIABILITY  IN  PARTNERSHIP. 

The  Bill  recently  prepared  and  brought  into  the  Hoase  of  Com- 
mons by  Mr  Scholefield,  affords  a  suitable  opportunity  for  discussing 
the  expediency  of  extending  the  principle  of  limited  liability  to 
private  partnerships.  This  measure,  if  carried,  will  be  the  second 
instalment  under  the  recommendations  of  the  Select  Committee  in 
their  Report  of  July  1851,  These  were  summed  up  in  two  points, 
viz. :  1.  A  greater  facility  in  granting  charters  under  rules  published 
and  enforced  by  the  proper  authorities ;  2.  An  easier  mode  of  bor- 
rowing additional  capital,  without  risk  to  the  lender  beyond  the 
amount  of  the  sum  advanced.  In  commerce  and  shipping,  part- 
nership has  long  been  essential,  and  has  proved  a  public  advantage, 
as  well  as  conducive  to  the  interests  of  individuals.  But  as  a 
system,  with  us,  it  never  reached  further  than  the  necessity  which 
originally  called  for  its  introduction ;  while  in  other  countries, 
whose  governments  made  commerce  more  a  subject  of  national 
ambition  than  ours,  certain  systems  have  been  legalized  for  the  pro- 
tection of  partners  and  the  encouragement  of  enterprise.  The 
liability  of  persons  associating  themselves  together  for  the  purposes 
of  trade,  even  ^  to  their  last  acre  and  their  last  shilling,'  is  a  serious 
check ;  and  the  present  proposal  is  intended  to  relax  any  restraints 
which  exist  ^  on  the  free  action  of  individuals  or  the  application  of 
capital.'  It  is  similar  to  partnerships  en  commandites  of  the  French 
code.  Under  that  system,  the  firm  is  composed  of  one  or  more 
partners,  active  and  responsible,  who  are  termed  partners  en  com- 
manditesy  or  Gorans.  The  affairs  of  the  company  are  arranged  and 
carried  on  thus :  Besides  those  responsible  partners,  there  are  certain 
other  partners  termed  Commanditaireaj  who  advance  a  certain  amount 
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of  money  into  the  concern,  and  to  that  extent  only  they  are  liable. 
The  former — the  Gorans — are  responsible  individoally,  to  the  full 
extent  of  their  means,  for  the  engagements  of  the  company.    As 
regards  the  management  of  bosiness,  it  is  conducted  exclasively  by 
the  responsible  partners,  who  mnst  appear  to  the  world  as  such,  while 
the  others  remain  in  the  background  as  mere  lenders  of  money,  at 
the  same  time  participating  in  the  profits  as  partners.    It  is  on  ac- 
count of  this  exclusive  management  that  the  general  liability  arises, 
whereas  the  Commanditaires  have  their  liability  restricted,  because 
they  are  debarred  from  all  interference  with  the  business  of  the 
company,  even  under  a  power  of  attorney  from  the  other  partners. 
This  prohibition,  however,  does  not  preclude  them  firom  examiniog 
the  books  and  transactions  of  the  company  equaUy  with  the  respon- 
sible partners ;  on  the  contrary,  they  have  the  right  to  do  so,  as  well 
as  of  advising  with  the  latter  in  important  matters  of  business.  Thb 
is  calculated  to  prevent  fraud  or  malversation  among  the  general 
partners.    The  special  partners  have  the  privilege  of  transferring 
their  shares  somewhat  in  the  same  way  as  is  followed  in  joint-stock 
companies  in  this  country.    The  distribution  of  profits  among  both 
classes  of  partners  is  matter  of  arrangement.     So  much  may  be  said 
as  to  the  partners  iiUer  se ;  it  is  not  necessary  for  our  present  par- 
pose  to  enter  fully  into  the  safeguards  provided  for  the  public  in 
dealing  with  such  companies.    Kegistration  of  the  deed  of  partner- 
ship, and  of  every  change  that  takes  place  in  the  members  of  it,  is 
imperative,  besides  other  conditions.    If  these  are  not  implemented, 
the  contract  is  nullified  in  regard  to  the  partners,  but  they  are  bound 
to  discharge  all  debts  that  may  have  been  already  contracted. 

The  introduction  to  this  country  of  such  a  system  as  we  have  just 
described,  is  a  commercial  problem  which  ought  not  to  be  looked  at 
abstractly.  We  have  our  prejudices.  The  principles  of  law  appli- 
cable to  partnership  are  the  same  here  as  when  it  originated,  and 
that  was  at  a  time  when  commerce  and  trade  were  regarded  as 
servile  and  contemptible.  Very  different  is  it  now.  The  contrast 
is  complete,  if  we  but  point  to  the  brilliant  gathering  of  the  trophies 
of  peace  in  the  British  metropolis  in  1851,  and  again  last  year, 
showing  the  characteristics  of  the  nation  to  be  in  art,  industry,  in- 
vention, and  social  comfort.  It  must  also  be  admitted  that  the 
principle  of  liability  for  debt  attaching  to  all  who  draw  the  profits  of 
a  concern,  seems  both  safe  and  sound.  Still,  if  the  rules  of  law 
could  be  relaxed  without  interfering  with  the  security  afforded  by 
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personal  credit,  additional  capital  might  be  thrown  into  the  com*- 
mercial  circle,  and  various  other  advantages,  which  may  be  noticed 
hereafter.  It  is  not  a  new  question.  So  far  back  as  1837  Mr 
Bellenden  Ker  prepared  a  report  for  the  Board  of  Trade,  which  was 
presented  to  Parliament,  and  in  it  he  considered  these  two  questions : 
—1.  How  far  such  a  system  of  partnership  could  be  engrafted  on 
oar  present  laws  ?  2.  Assuming  that  this  could  be  effectually  done^ 
how  far  is  it  expedient  to  make  the  change  1  Taking  the  subject  of 
expediency  first,  we  shall  endeavour  to  answer  both  questions. 

The  first  thing  that  may  be  said  in  favour  of  the  system,  is  that  it 
has  the  commendation  of  all  the  French  writers  on  the  subject,  such 
as  Pardeasus,  Bavard  Yeyri^res,  and  Troplong;  the  evidence  also 
taken  in  1851  went  to  prove  that  the  system  worked  well  on  the 
Continent  and  in  the  United  States.  But  to  this  certain  objectors 
saj.  We  do  not  require  it ;  Britain  stands  high  among  the  nations 
for  her  manufactures  and  commerce ;  the  manufacturing  division  is 
generally  busy,  work  plenty,  labourers  sufficient,  and  apparently 
capital  enough  for  all  commercial  purposes.  This  being  so,  it  is 
argaed  that  the  laws  of  partnership  are  well  enough,  and  a  pro- 
tective system,  or  any  interference  on  the  part  of  the  Legislature, 
would  impair  or  injure  the  present  condition  of  trade,  or  cause  a 
revolution  in  its  markets.  The  petitio  principii  mode  of  dealing 
with  a  question  is  often  convenient,  for  it  steps  over  all  investigation, 
and  asserts  a  safer  security  in  allowing  matters  to  remain  as  they 
are.  We  have  nothing  to  do  with  necessity  in  considering  this 
change;  it  is  expediency,  with  the  view  to  improvement  and  pro- 
gress.  The  objectors  referred  to  chiefly  represent  the  banking 
mterest,  and  it  is  not  difficult  to  see  how  this  change  would  affect 
them.  Here  is  the  statement  of  one  of  their  principal  witnesses 
examined  in  committee : — Mr  Samuel  Jones  Lloyd  (Lord  Over- 
stone)  objected,  (1)  ^  That  there  does  not  exist  under  the  present 
system  any  evil  of  serious  amount  which  the  proposed  change  would 
remove;  (2)  that  he  does  not  see  any  advantage  of  importance 
which  it  would  secure  to  us ;  (3)  that  in  the  peculiar  condition  of 
this  country,  the  advantages  of  the  commandite  system  would  be 
less,  and  the  evils  greater,  than  in  most  other  countries ;  and  that 
the  moonveniences  arising  from  the  derangement  of  the  existing 
habits  and  system  of  business  would  be  considerable.'  He  might 
have  added,  that  the  change  would  seriously  hurt  the  banks  as 
capitalists,  and  diminish  the  deposit  accounts  to  a  great  extent. 
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Meanwhile,  reserving  our  remarks  as  to  the  probable  advantages  ot 
an  alteration  on  the  law,  what  can  be  said  of  an  exemption  from 
the  rule  of  every  man  who  draws  the  profits  of  a  business  bearing 
the  losses  thereof?  The  trader  who  podcets  the  profits  is  the  person 
to  whom  the  creditor  ought  to  look  for  payment  of  his  debts.  Bat 
the  very  circumstances  in  which  the  limited  system  had  its  origin, 
shows  that  the  objection  on  this  head  is  founded  on  a  misconception. 
It  was  incorporated  in  the  French  law  in  the  time  of  Louis  XIY. 
by  an  ordonnance  of  1671,  and  arose  out  of  a  prohibition  of  the 
Church  against  putting  money  out  at  usury,  and  partly  from  the 
prejudices  of  the  noblesse,  who  looked  on  commerce  as  a  degradation. 
The  principle,  therefore,  of  the  special  members  drawing  a  share  of 
the  profits,  is  rather  to  be  viewed  as  in  the  nature  of  interest  for  the 
money  invested  by  them  in  the  concern.  The  contract  is  not  only 
among  the  partners  themselves,  but  also  with  the  public.  The  real 
partners  appear  to  the  public  as  responsible  and  active ;  along  with 
them  are  likewise  published  the  amount  invested  by  parties  having 
no  further  responsibility.  And  it  may  here  be  noticed,  that  the  Bill 
just  brought  forward  proposes,  as  a  condition  of  the  benefits  of  the 
Act,  that  the  following  particulars  shall  be  registered,  viz.:  (1.)  The 
surname  and  Christian  name,  or  other  name  or  names,  in  full,  and 
the  place  or  places  of  residence  of  each  of  the  partners,  and  whether 
he  be  a  general  or  limited  partner.  (2.)  The  nature  of  the  business, 
and  of  the  place  or  places  at  which  it  is  carried  on,  or  to  be  carried 
on.  (3.)  The  name  of  the  firm,  or  style  in  which  the  said  trading 
concern  is,  or  is  to  be  carried  on.  (4.)  The  sum  or  sums  of  money 
lent  or  to  be  lent  by  each  limited  partner ;  the  time  or  times  at 
which  such  sum  or  sums  shall  have  been,  or  shall  become^  or  be  ad- 
vanced; and  the  time  or  times  at  which  the  same  shall  become  or  be 
repayable.  In  France  this  contract  is  signed  by  a  notary  on  the  part 
of  the  public.  By  publication,  the  public  are  enabled  to  judge  of 
the  worth  of  a  firm.  Parties  who  deal  with  the  company,  do  so  with 
the  responsible  partners,  who  are  liable  to  the  extent  of  their 
fortunes ;  and  to  them  creditors  must  look  independently  of  the 
special  partners.  Their  advances,  of  course,  may  be  used  to  meet  the 
debts  of  the  firm  ;  and  if  so,  the  dormant  partners  lose  the  entire 
capital  in  respect  of  which  they  had  drawn  or  were  entitled  to  dranD 
interest  in  proportion  to  it,  and  to  the  profits  of  the  business.  It  is 
also  to  be  observed,  that  the  special  partners  cannot  claim  upon  the 
company  as  creditors  till  all  the  other  creditors  are  satisfied.    So 
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that,  on  the  whole,  the  risk  undertaken  bj  the  special  partners 
appears  to  be  equal  to  the  profit. 

The  most  serious  objection  to  the  introduction  of  limited  liability^ 
howeyer,  is,  whether  it  would  not  afibrd  more  facilities  for  the 
pracdoe  of  fraud,  than  there  are  under  the  present  law.  The  law 
ought  to  be  sufficient  to  prevent  fraud  in  either  form  in  which 
it  may  exist,  whether  among  the  partners  themselves,  or  by  the 
company  toward  third  parties.  It  should  especially  provide  safe- 
guards to  meet  the  latter  case.  Compared  to  personal  management 
and  individual  responsibility,  there  can  be  little  doubt  that  all  kinds 
of  partnerships  and  joint-stock  companies  to  some  extent  afford 
facilities  for  fraud,  if  parties  are  so  disposed.  This  has  been 
abundantly  illustrated  in  these  latter  days.  But  the  contract  of 
partnership  is  essentially  one  of  good  faith ;  and  unless  partners  can 
depend  on  each  other^s  honesty  and  fair  dealing,  they  ought  not  to 
unite.  It  18  a  serious  imputation  against  the  morality  of  the  com- 
mercial classes  of  this  country,  if  the  objection  has  more  force 
among  them  than  it  has  in  the  countries  where  this  law  has  long 
prevailed.  These  are,  France,  Spain,  Portugal,  Wurtemburg, 
Russia,  Lombardy,  Yenetia,  Louisiana,  the  Two  Sicilies,  Hayti, 
Sardinia,  the  Ionian  Islands,  America,  and  Holland.  There  are 
no  obvious  inducements  for  fraud  or  collusion  in  the  system ;  none 
apparently  greater  than  in  ordinary  partnerships.  The  extensively 
divided  interest  of  the  partners, — their  united  influence  and  aim  in 
conducting  the  business, — the  scrutinies  of  the  books  by  the  special 
partners,  are  restraints  against  fraud.  So  is  the  transferable  nature 
of  their  shares ;  for  as  each  new-comer  must  naturally  make  it  his 
duty  to  inspect  the  books  and  state  of  the  affairs  of  the  company, 
there  would  be  less  opportunity  for  fraud  going  undetected  than  in 
ordinary  partnerships.  Nor  is  the  public  in  a  worse  position  in 
this  respect.  They  know  who  are  the  partners  who  have  the  power 
to  act  for  the  company ;  and  the  fact  of  the  special  partners  incur- 
ring the  penalty  of  universal  responsibility  by  interfering  in  the 
business,  is  sufficient  to  deter  them  from  attempting  it.  They 
cannot  withdraw  their  contributions  before  the  time  published,  nor 
can  they  even  rank  for  them  if  the  concern  should  fail.  The 
public  are  thus  aware  of  the  amount  of  advanced  capital  in  a  firm, 
and  they  hare  the  same  means  as  is  usually  employed  for  ascertain- 
ing the  credit  of  a  firm.  While  all  this  may  be  said  against  the 
objection  of  fraud,  we  feel  constrained  to  own  there  is  much  in  it — 
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80  mach  that  it  overtumed  the  opinion,  otherwiae  fayoorable,  of 
Lord  Brongham.  (Appendix  to  Report)  Bat  he  had  in  yiew  the 
French  Iblw  as  it  stands,  and  most  not  therefore  be  regarded  as 
absolntelj  opposed  to  the  system  being  introdaced  here  with  addi- 
tional safeguards — such  as  are  provided  in  Mr  Scholefield's  Bill. 

Mr  Llojd^s  objections  to  the  introduction  of  the  system,  imply 
the  futility  of  the  proposed  change  to  remedy  anj  evil  in  the 
present  law,  or  to  introduce  any  improvement.      What  is  com* 
plained  of,  was  very  weir  put  by  Mr  Howell  when  examined  in 
committee :   he  said,  ^  When  the  Legislature  wisely  repealed  the 
usury  laws,  it  left  our  laws  in  an  anomalous  state.      The  law 
says  now  to  the  capitalist,  '^  You  may  lend  your  money  on  bilk  of 
exchange  at  any  fixed  rate  of  interest,  three,  ten,  or  sixty  per  cent^ 
without  right  of  proof;  but  you  shall  not  lend  it  for  an  uncertaio 
consideration,  depending  upon  profits  realized,  without  right  of 
proof."     This  is  a  palpable  interference  with  the  free  play  of  capital, 
a  remnant  of  the  old  monopolizing  spirit,  and  directly  at  vari- 
ance with  the  more  liberal  principles  of  modern  legislation.     It 
creates  a  gulf  between  capital  and  labour  prejudicial  to  both.'    We 
have  here  the  peculiar  relation  between  capital  and  skill  intro- 
duced ; — ^those  two  prerequisites  in  order  to  the  cultivation  of 
produce  and  exchange  independent  of  the  commodity  or  materiab. 
In  this  old  country,  it  must  be  admitted,  the  difficulties  and  hazards 
of  cultivating  manufactures  and  carrying  on  trade  are  very  much 
increased  in  modem  times.    And  this  does  not  depend  so  much  on 
the  scale  of  the  enterprise  merely,  but  on  the  extension  generally 
which  has  taken  place  in  commerce.     Capital  and  skill  are  rarely 
combined,  and  partnership  is  a  practical  method  for  uniting  them. 
Those  possessing  the  former,  however,  have  an  undue  advantage 
over  those  who  have  the  latter.    Skill  is  lent  out  for  the  profit  of 
the  capitalist  at  a  small  equivalent,  so  that  he  monopolizes  industrial 
earnings.    It  would  be  more  legitimate  if  matters  were  reversed ; 
and  then  skill  would  borrow  capital,  instead  of  capital  being  the 
bondholder  of  skill.    It  is  this  inequality  which  the  measure  under 
consideration  is  intended  to  remove.      Mr  George  Cecil  Fane^ 
Commissioner  in  Bankruptcy,  who  was  examined,  presented  this 
matter  in  a  very  graphic  way.     ^  It  is  in  the  highest  degree  de- 
sirable,' said  he,  ^  (if  I  may  use  a  painful  phrase)  to  many  in- 
dustry to  capital.    The  present  law  absolutely  forbids  the  banns. 
The  present  law  says,  If  iJiere  happens  to  be  a  lawyer,  one  Mr  Fane, 
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whoy  having  began  life  -with  little  or  no  money,  has  arrived  at  a 
certain  degree  of  prosperity,  and  who  in  consequence  has  surplus 
funds,  which  he  is  not  very  much  disposed  to  invest  in  the  Three  per 
Cents,  because  the  interest  is  small,  and  California  might  make 
it  good  for  nothing,  and  he  is  therefdte  disposed  to  invest  a  few 
handred  pounds  in  carrying  out  an  invention  of  some  kind,  the  law 
steps  in  and  says  to  Mr  Fane,  '^  You  shall  not  invest  your  money  at 
a  moderate  risk ;  you  must  do  so  in  conjunction  with  a  large  number 
of  persons,  who  all  become  partners  with  you ;  and  according  to 
the  law  of  England,  any  one  of  those  persons  may  involve  you  in 
liabilities  of  an  unlimited  amount." '  The  want  of  real  tangible 
capital  in  commerce  is  a  great  evil,  and  the  result  is  the  extensive 
credit  system  which  again  and  again  has  occasioned  panics  in  the 
coantry.  *  We  have  witnessed,'  said  Mr  Howell,  *  and  had  to  de- 
plore the  existence  of  this  evil  too  often,  in  the  grossest  form. 
Oar  partnership  system  did  not  prevent  twenty  houses  of  rank 
failing  in  one  month  (Sept.  1847),  whose  aggregate  liabilities  were 
between  L.9,000,000  and  L.10,000,000,  and  those  pet  specimens  of 
the  znti-cammandite  principle.'  Reckless  speculations  and  depres- 
sions in  the  money  market  are  attributable  to  the  same  cause.  The 
extent  to  which  the  bill  system  was  carried  in  recent  times  has 
been  exposed,  and  shown  to  be  ruinous  in  its  consequences.  There 
are  two  sources  from  which  additional  supplies  of  capital  might 
reasonably  be  expected.  There  is  the  wealthy  affluent  class  who 
are  unwilling  to  risk  money  in  a  concern  without  a  limit  to  their 
responsibility,  but  who  would  willingly  invest  a  certain  sum  with  the 
prospect  of  realizing  a  proportionate  profit  or  interest.  The  middle 
classes,  also,  having  saved  a  little  capital,  and  being  possessed,  we 
shall  suppose,  of  skill  and  industry,  would  naturally  invest  their 
money  in  a  concern  in  which  they  might  have  an  interest  in  the 
profits.  This  would  have  a  beneficial  effect  upon  them,  and  cause 
them  to  put  forth  more  efibrt  and  attention  in  the  business  than 
they  would  otherwise  do  as  mere  employees. 

These,  however,  are  matters  and  considerations  which  ought  to 
be  regarded  as  settled  by  the  voluminous  evidence  that  was  adduced 
before  the  Select  Committee  of  1851.  There  is  no  doubt  as  to 
which  way  the  preponderance  of  that  testimony  lay ;  the  duty  of 
SKrtbg  upon  it  devolved  on  the  Legislature.  We  confess  we  never 
codd  see  any  difficulty  in  engrafting  the  new  system  on  our  present 
laws,  that  is,  assuming  the  expediency  and  desirableness  of  its  intro- 
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daction  as  a  thing  of  policy.  The  additional  regulations  or  supple- 
mentaiy  rales,  as  they  may  be  calledi  are  in  no  way  to  abrogate  or 
interfere  with  the  common  law.  Nor  Ib  there  anything  in  the 
objection,  that  the  change  would  prove  ruinous  to  existing  establish- 
ments. Why  should  it  T  Will  the  limited  companies  be  enabled 
to  produce  and  sell  at  a  cheaper  rate  T 

We  have  purposely  avoided  entering  into  the  details  of  the  Bill 
introduced  by  Mr  Scholefield,  and  are  not  therefore  prepared  to 
affirm  that  the  provisions  are  complete  so  as  to  exclude  fraud  or 
undue  credit.  They  proceed  on  the  simple  theory,  that  the  special 
partners  are  lenders  of  money  to  the  partnership,  and  make  it 
permissible  so  to  advance  money  in  any  trading  concern  upon  the 
terms  of  receiving,  in  lieu  of  a  fixed  rate  of  interest  or  remuneration, 
a  share  of  the  profits  without  becoming  liable  for  the  obligations  of 
the  company.  Were  the  Bill  enacted  into  law,  the  character  of 
partnership  would  remain  as  before.  It  would  not  become  a  po- 
litical institution  ^  devised  for  the  purpose  of  fostering  trade,'  but 
would  still  spring  out  of  the  ^  self-interested  views  of  individuals, 
which  on  all  occasions  are  the  safest  guides  of  commercial  interprise.* 
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In  our  number  for  June  1859  (vol.  iii.,  p.  281),  we  very  My 
treated  of  the  various  statutes  passed  irom  time  to  time  for  protec- 
tion of  game  in  Scotland.  We  attempted  to  show  the  anomalies 
and  conflict  which  existed  between  these  various  statutes,  and  urged 
a  consolidation  thereof.  We  recently  resumed  the  important  sub- 
ject (vol.  vi.,  p.  482),  and  more  especially  dwelt  on  the  distinctions 
between  the  Day  and  Night  Trespass  Acts ;  and,  finally,  we  (vol. 
vi.,  p.  519)  discussed  the  question,  whether  tenants  and  their  ser- 
vants could  be  legally  convicted,  under  the  Day  or  Night  Act,  for 
trespass  on  the  farm  which  was  that  of  their  tenancy  or  occupancy. 
Last  session  of  Parliament  closed  its  labours  by  placing  on  the 
Statute  Book  an  additional  Game  Law  (25  &  26  Vict,  c.  113), 
entitled,  ^  An  Act  for  the  Prevention  of  Poaching.'^  The  Bill 
which  resulted  in  this  statute  was  keenly  opposed  in  every  stage ; 
and,  though  the  opposition  was  unavailing  against  the  united 

^  This  statute  will  be  found  in  the  Statutes  published  with  our  sixth  volmoet 
p.  116. 
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phalanx  of  sportsmen  legislators,  eager  for  the  12th  of  August,  the 
opposition  has  been  sufficiently  successful  as  to  plant  within  every 
section  of  the  statute  so  many  snares,  that  he  will  be  a  bold  magis- 
trate who  attempts  to  enforce  it  in  all  its  supposed  integrity. 

When  the  Act  became  law,  an  honourable  member  gave  notice 
of  a  motion  for  a  committee  to  consider  the  whole  law  relative  to 
Game,  to  be  taken  up  at  the  opening  of  the  session  now  current. 
That  motion  has  been  made ;  but  on  the  ground  that  the  statute 
last  in  date  has  not  had  su£Scient  time  to  test  its  merits  or  demerits, 
it  was  defeated*  This  is  much  to  be  regretted.  But  the  result  is 
now  one  only  of  time.  Another  season  will  only  establish  the  com- 
plete worthlessness  of  the  last  addition  to  the  Game  Laws,  and  to 
make  an  investigation  of  the  whole  subject  the  more  imperative. 

The  statute  is  an  imperial  Act,  and  extends  to  the  three  sections 
of  the  kingdom.  It  overrides  both  the  Day  and  Night  Trespass 
Acts,  both  of  England,  Scotland,  and  Ireland.  But  all  three 
divisions  of  the  empire  have  separate  statutes  regulating  trespass 
in  game,  with  distinct  machinery  and  peculiar  provisions ;  and, 
therefore,  to  attempt  to  render  one  statute  applicable  to  all  these 
diverse  laws,  was  as  daring  an  act  of  legislation  as  has  ever  been 
ventured. 

The  statute  has  been  attempted  to  be  put  in  operation  in  different 
parts  of  Scotland,  but  generally  with  signal  failure.  It  has  been 
generally  declared  unworkable.  The  only  case  which  has  as  yet 
been  carried  to  the  Supreme  Court  confirmed  this  opinion.  In  the 
case  5  Jan.  1863,  Trainer  v.  Johnstouy  35  Jurist  161,  the  conviction 
was  unanimously  quashed  by  the  High  Court  of  Justiciary.  Since 
then  the  Act  has  been  allowed  to  slumber.  But  the  recent  case  in 
the  Common  Pleas  {Brovm^  21  Jan.  1863,  Weekly  Reporter  290) 
has  awakened  the  torpor  of  the  law,  and  it  is  now  likely  that  there 
^^ili  be  an  abundant  crop  of  prosecutions,  with  numerous  suspen- 
sions, whereby  the  meaning  of  the  statute  may  be  at  length  spelt 
out. 

It  is  important,  therefore,  to  consider  the  statute  in  detail,  and 
to  inquire  how  far  the  recent  English  decision  may  be  found  appli- 
cable to  Scotch  practice. 

In  the  first  place,  it  will  be  observed  that  the  Act  is  general  in 
its  terms,  and  applies  alike  to  night  as  well  as  day ;  and,  in  the 
above  noted  English  case  of  J9rou?n,  the  search  was  made  in  the 
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season  of  night.  It  is  remarkable,  however,  that  the  Day  Trespass 
Acts  of  England  and  Scotland  are  alone  cited  as  containing  the 
mode  of  recovering  the  penalties  imposed  by  the  recent  statute.  It 
is  nevertheless  veiy  strange  that  the  statute  is  generally  spoken  of^ 
even  in  Parliament,  as  the  New  Night  Poaching  Act,  although 
night  is  not  once  mentioned  in  the  Act,  nor  reference  made  to  any 
of  the  statutes  relative  to  night  poaching.  On  the  other  hand,  the 
mode  of  procedure  and  the  nature  of  the  punishment  is  wholly  dis- 
similar from  the  Day  Trespass  Act,  which  is  solely  recognised  as 
regulating  the  form  of  process. 

The  leading  provision  of  the  Act  is,  that  it  is  made  *  lawful  for 
any  constable  or  peace  o£Scer,  in  ANY  highway j  streety  or  public  place^ 
to  search  any  person  whom  he  may  have  good  cause  to  suspect  of 
coming  from  any  land  where  he  shall  have  been  unlawfully  in  search 
or  pursuit  of  game,  or  any  person  aiding  or  abetting  such  person, 
and  having  in  his  possession  any  game  unlawAiUy  obtained,  or  any 
gun,  part  of  gun,  or  nets  or  engines  used  for  the  killing  or  taking 
game,  and  also  to  stop  and  search  any  cart  or  other  conveyance  in  or 
upon  which  such  constable  or  peace  officer  shall  have  good  cause  to 
suspect  that  any  such  game,  or  any  such  article  or  thing  as  aforesaid, 
is  being  carried  by  any  such  person ;  and  should  there  be  found  any 
game,  or  any  such  article  or  thing  as  aforesaid,  upon  such  person, 
cart,  or  other  conveyance,  to  seize  and  detain  such  game,  ai*ticle, 
or  thing ;  and  such  constable  or  peace  officer  shall,  in  such  case, 
apply  to  some  Justice  of  the  Peace  for  a  summons  citing  such  person 
to  appear  before  two  Justices  of  the  Peace  in  England  and  Ireland, 
and  before  a  Sheriff  or  any  two  Justices  of  the  Peace  in  Scotland. 
And  if  such  person  shall  have  obtained  such  game  by  unlawfully 
going  on  any  land  in  search  or  pursuit  of  game,  or  shall  have  used 
any  such  article  or  thing  as  aforesaid  for  unlawfully  killing  or  taking 
game,  or  shall  have  been  accessory  thereto,  such  person  shall,  on 
being  convicted  thereof,  forfeit  and  pay  any  sum  not  exceeding  L.5, 
and  shall  forfeit  such  game,  guns,  part  of  guns,  nets,  and  engines; 
and  the  Justices  shall  direct  the  same  to  be  sold  or  destroyed,  and 
the  proceeds  of  such  sale,  with  the  amount  of  the  penalty,  to  be 
paid  to  the  treasurer  of  the  county  or  borough  where  the  conviction 
takes  place.* 

We  shall  now  proceed  briefly  to  point  out  a  few  of  the  difliculties 
which  arise  on  the  face  of  this  statute. 

1.  It  will  be  observed  that,  whilst  power  is  given  to  any  constable 
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to  Stop  and  search  a  cart,  there  is  no  power  to  stop  a  person  on  the 
highway ;  and  yet  it  is  not  easy  to  perceive  how  the  search  can  be 
accomplished  without  such  stoppage. 

2.  A  cart  can  only  be  stopped  when  accompanied  by.  a  person 
who,  on  good  cause,  is  suspected  of  coming  from  any  land  where  he 
has  been  unlawfully  in  pursuit  of  game.  This  clause,  therefore, 
does  not  give  warrant  to  stop  and  search  carriers'  carts  where  not 
accompanied  by  the  suspected  poacher,  and  which  was  certainly  one 
of  the  chief  objects  of  the  statute. 

3.  There  is  power  given  to  seize  and  detain  the  suspected  game, 
and  the  instruments  of  its  capture  ;  but  no  power  to  seize  and  de« 
tain  either  person  or  cart,  or  to  demand  the  name  of  the  person  from 
whom  the  forbidden  articles  are  taken.  A  very  erroneous  notion  is 
abroad  on  this  subject,  which  may  lead  to  very  serious  consequences. 
Bloody  encounters  between  poachers  and  gamekeepers  will  now  be 
removed  from  the  hills  to  the  highways. 

4.  The  search  can,  under  the  statute,  be  only  on  a  highway,  or 
Bome  public  place.  If  met  by  the  constabulary,  the  poachers  have 
only  to  leap  the  fence,  and  then  shake  their  booty  in  the  face  of 
their  defenceless  assailants,  left  on  the  road  in  impotent  amazement. 

5.  The  penalty  is  L.5 ;  and  it  will  be  observed  there  is  no 
power,  as  in  the  Day  Trespass  Acts,  to  award  costs.  The  penalty 
is  to  be  recovered  and  enforced  in  the  same  manner  as  penalties  under 
the  Day  Trespass  Acts  in  England  and  Scotland,— that  of  Scotland 
being  2  &  3  Will.  IV.,  c.  68.  But  under  this  head  the  difficulties 
are  legion.  In  the  first  place,  the  form  of  proceeding  is  wholly 
inapplicable  in  every  particular  to  trespass  which  falls  under  the 
Night  Act.  But  in  the  sequel  it  will  be  seen  that  the  English 
Summary  Conviction  Act,  with  its  peculiar  forms,  are  made  part  of 
the  recent  Act 

6.  The  plain  reading  of  the  second  section  of  the  statute  vests  the 
prosecution  in  the  constable  who  makes  the  search  and  obtains  the 
summons.  But  in  the  Scotch  case  of  Trainer  the  complaint  was  at 
the  instance  of  the  Procurator-fiscal,  who  is  not  once  mentioned  in 
the  recent  statute,  and  who  has  no  power  of  prosecution  for  simple 
trespass  under  the  first  section  of  the  Day  Trespass  Act.  But  in 
the  English  case  oi  Brown  the  prosecution  appears  to  have  been  at 
the  instance  of  the  police  constable  alone. 

7.  In  the  case  of  Trainer  there  was  an  oath  by  the  constable  to 
support  the  prosecution  of  the  Fiscal.    This  form  is  a  graft  from 
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England,  and  is  totally  inapplicable  to  a  prosecution  by  a  sworn 
public  officer  as  the  Fiscal.  The  conviction  was  quashed,  because  the 
constable  swore  that  at  the  time  he  made  the  search  he  had  good 
cause  tp  suspect  the  defendant  of  coming  from  certain  named  lands 
where  he  had  been  in  trespass  of  game ;  but  he  did  not  swear 
that  he  had  the  same  suspicion  continued  down  to  the  time  when  he 
emitted  the  oath,  though,  to  a  non-legal  mind,  this  appears  a  neces- 
sary consequence.  In  the  English  case  of  Broum  it  does  not  appear 
there  was  any  oath,  but  the  information  solely  charged  the  defend- 
ants with  being  on  the  highway,  ^  having  in  their  possession  five  dead 
rabbits  unlawfully  obtained  and  being  with  good  cause  suspected 
of  coming  from  lands  where  they  had  been  unlawfully  in  search  and 
pursuit  of  game.' 

8.  By  the  recent  Act,  the  Sheriff  is  mentioned  as  having  jurisdic- 
tion. But  by  the  Day  Trespass  Act,  which  regulates  the  prosecution 
and  recovery  of  the  penalty,  he  is  not  once  named.  Under  the  Night 
Poaching  Act,  tlie  Sheriff  is  expressly  named.  But,  there  being  no 
explanatory  clause  declaring  the  word  Sheriff  to  include  Sheriff-Sub- 
stitutes, under  modem  lights  it  may  be  doubted  whether  the  latter 
Ainctionary  }^  recognised ;  and  at  least  there  is  room  for  question- 
ing whether  this  incidental  mention  of  the  Sheriff  can  extend  to  him 
jurisdiction  under  the  Day  Trespass  Act,  where  such  is  solely  vested 
in  the  Justices,  with  an  appeal  to  Quarter  Sessions,  and  which  is 
again  expressly  recognised  by  the  concluding  section  of  the  recent 
Act,  thereby  in  express  words,  for  the  first  time,  rendering  the 
decision  of  Sheriffs  in  Scotland  subject  to  review  of  the  Quarter 
Sessions  I 

9.  The  actual  trespass  on  the  lands  where  the  trespasser  is  detected 
red-hand  in  his  hazardous  employment,  is,  under  the  Day  Trespass 
Act,  visited  with  a  penalty  not  exceeding  L.2,  with  costs.  But 
under  the  recen^  statute,  if  he  escapes  from  the  land,  and  is  found 
on  the  Queen's  highway  in  possession  of  his  booty,  or  with  instru- 
ments for  its  capture,  though  he  has  been  bootless  in  his  foray, 
then  the  penalty  is  increased  to  L.5.  A  more  startling  provision 
can  scarcely  be  supposed ;  and  it  is  an  open  question,  whether  both 
penalties  can  be  enforced— one  for  the  actual  trespass,  and  the  other 
for  carrying  away  the  fruits  of  the  trespass,  or  the  unproductive 
instruments  for  capture. 

It  has  been  already  observed,  that  by  the  recent  statute  there  is 
no  power  to  award  costs  in  addition  to  the  penalty  of  L.5.    But  in 
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the  case  of  Trainer  the  Justices  not  only  awarded  the  full  penalty  of 
L.5,  but  in  addition  L.S,  Os.  8d.  of  expenses  against  two  persons,  and 
that  jointly  and  severally,  thereby  making  each  person  liable  in  L.IO 
for  carrying  game  on  the  road,  whilst  the  actual  trespass  could  only 
have  been  visited  with  the  penalty  of  L.2  and  costs. 

10.  There  is  no  provision  in  the  recent  statute  as  to  enforcing  re- 
covery by  imprisonment.  That  is  to  be  found  in  the  Day  Trespass 
Act;  and  therefore  the  term  of  imprisonment  for  recovery  of  L.5  (or 
it  may  be  L.IO)  is  the  same  as  for  L.2,  for  the  simple  trespass.  If  the 
trespass  be  under  the  Night  Act,  a  pecuniary  penalty  is  substituted 
for  the  lengthened  imprisonment  provided  by  that  Act,  extending,  it 
may  be,  to  a  couple  of  years.  The  question,  therefore,  arises, 
whether  a  person  may  be  thus  convicted  and  punished  under  both 
Acts— first,  for  the  trespass  by  night  on  the  lands,  and  next,  for 
carrying  the  game  on  the  highway. 

11.  By  the  recent  Act  all  the  penalties  thereby  incurred  are 
made  payable  to  the  treasurer  of  the  county  or  borough  where  the 
conviction  takes  place.  In  Scotland  there  is  no  such  officer  as  trea- 
surer in  a  county,  and  therefore  the  appropriation  may  be  matter 
of  dispute.  But  by  the  Day  Trespass  Act  the  penalty  is  payable  to 
the  poor  of  the  parish  within  which  the  trespass  has  been  committed. 
It  is  a  decided  point  both  in  England  and  Scotland,  that  a  correct 
application  of  penalties  according  to  the  statute  is  essential  to  the 
validity  of  convictions.  It  may  be  asked,  under  this  obvious  conflict 
between  the  statutes,  to  whom  must  the  penalty  under  the  recent 
statute  be  made  payable  ?  As  prosecutions  are  generally  heard  at 
the  county  town,  if  the  Act  is  at  all  workable,  it  would  be  worth 
the  while  of  the  burgh  magistracy  to  look  to  enriching  their  trea- 
sury by  seeing  to  the  proper  application  of  the  penalties  imposed 
within  their  walls,  though  for  offences  committed  far  distant  from 
their  marches. 

12.  The  statute  has  for  its  object  the  punishment  of  unqualified 
persons  carrying  game  on  the  highways.  Now,  in  Scotland  there 
is  a  statute  regulating  this  very  offence.  The  Act  13  Geo.  III.,  c. 
54,  sec.  3,  imposes  a  penalty  of  20s.  for  the  first  offence,  and  40s. 
for  every  subsequent  offence,  with  imprisonment  of  six  weeks  and 
three  months  respectively,  for  the  ^  offence  of  having  in  custody  at 
any  time  of  the  year,  upon  any  pretence  whatever,  any  game  where 
the  person  is  not  qualified  to  kill  game,  or  has  not  leave  or  order 
of  such  person.'     This  statute  is  not  once  mentioned  or  rejiealed  by 
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the  recent  Act.     Then  it  is  an  open  qnestion,  whether  an  unqnali- 
fied  person  can  be  prosecuted  under  both  statutes.     It  also  follows 
that,  if  the  custody  is  on  a  private  road,  then  the  penalty  is  20s. ; 
but  if  on  a  public  road,  then  it  is  increased  to  L.5.     The  law  no 
longer  looks  to  the  nature  or  place  of  the  offence,  but  merely  to  the 
place  of  its  detection.     It  has  been  questioned  whether  the  Act  of  13 
Geo.  III.  is  not  repealed  by  the  Game  Dealers  Act.     It  certainly 
is  not  so  expressly  in  that  Act.     But  it  appears  reasonable  that 
persons  licensed  by  law  to  have  and  sell  game  are  protected,  and 
that  those  who  buy  from  such  licensed  persons  are  also  under  the 
protection  of  the  licence.     But  it  seems  clear  that  none  can  sell 
game  even  to  a  licensed  dealer  but  those  who  are  qualified  to  kill 
and  have  game ;  and  therefore  the  poacher  in  transit  between  the 
game  preserve  and  the  game  shop  is  still  open  to  prosecution  under  the 
Act  of  George,  and  perhaps  also  under  the  recent  statute  of  Victoria. 
13.  But  the  most  astonishing  point  in  the  recent  statute  remains 
to  be  noticed.     The  third  section  provides  that  the  penalty  under  the 
Act  shall  be  recovered  and  enforced  in  England,  Scotland,  and 
Ireland  under  certain  named  Game  Acts  applicable  to  these  respec- 
tive sections  of  the  empire.     But  the  fourth  section  enacts  that  ^  the 
powers  and  provisions  of  the  Act  of  the  11th  and  12th  years  of  her 
present  Majesty,  chapter  43,  shall  extend  to  this  Acty  and  to  allpro- 
ceedingsj  matters^  and  things  to  be  takenj  had^  and  doney  and  to  all  per- 
sons to  be  proceeded  against  or  taking  proceedings  und^  this  Act' 
There  is  here  no  limit  of  the  engrafted  Act  to  any  particular  section 
of  the  United  Kingdoms.     But  in  words  anxiously  general  it  over- 
rides the  whole  Act,  and  embraces  the  whole  empire.     Now,  on 
reference  to  this  statute  which  is  to  rule  ^  all  proceedings^  matters^ 
thingsy  and  persons^  it  is  found  to  be  the  statute  regulating  summary 
convictions  in  England  (14th  August  1848),  but  which  is  by  the  recent 
Act  expressly  extended  to  Scotland  and  Ireland.    Then  the  summons, 
warrant,  and  whole  proceedings  must  henceforth  be  conducted  in 
English  form !     The  Act  has  a  copious  appendix  of  forms,  which,  if 
they  are  to  be  adopted  in  Scotland,  will  certainly  try  the  skill  and  in- 
genuity of  Scotch  officials  to  make  applicable  to  this  side  the  Tweed. 
A  more  gratuitous  insult  to  Scotch  legal  formalities  has  not  hitherto 
been  perpetrated,  and  it  is  well  worthy  the  attention  of  the  Society  for 
the  Defence  of  Scotch  Rights,  because  it  appears  to  follow  that,  the 
English  statute  being  thus  introduced  into  Scotland,  an  appeal  from 
any  conviction  under  that  statute  can  only  be  to  the  courts  of  law  at 
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TTestminster.  This  supposition  is  the  more  probable,  seeing  that 
the  fifth  section  of  the  recent  Game  Statute  expressly  recognises  ^  cer- 
tiorari^  as  the  proper  mode  of  removing  a  conviction  ^  into  any  of 
her  Majesty's  Superior  Courts  of  Record.'  Such  words  are  never 
used  with  reference  to  the  Supreme  Courts  of  Scotland,  and  ccr- 
iiorarij  fortunately  as  yet,  has  obtained  no  place  in  the  legal  vocabu- 
lary of  Scotland.  It  is  worthy  of  notice  that  the  penalties  for 
desertion  and  other  offences  against  the  Militia  Acts  are  directed  to 
be  recovered  under  the  forms  of  the  same  statute;  and  we  are 
aware  that  some  difficulty  has  in  consequence  been  experienced  in 
enforcing  these  penalties  in  Scotland,  though  as  yet  no  enterprising 
agent  has  ventured  upon  the  experiment  of  an  appeal  to  West- 
minster Hall.  We  understand  that  an  Act  is  in  preparation  for 
the  establishment  of  a  uniform  code  of  procedure  for  summary 
complaints  in  Scotland  on  the  model  of  the  English  statute  here  re- 
ferred to,  the  provisions  of  which  are  excellent  in  substance,  although 
not  altogether  adapted  to  the  practice  of  the  Sheriff  and  Justice  of 
Peace  Courts  in  Scotland. 

We  have  still  to  notice  that  there  is  not  (as  has  been  erroneously 
supposed)  any  conflict  between  the  Scotch  case  of  Trainer  and  tlie 
English  case  of  Brown.  The  matters  at  issue  in  these  cases,  though 
under  the  same  statute,  were  wholly  different.  In  Trainer^s  case 
several  objections  were  taken ;  but  the  conviction  was  quashed  soleli/ 
on  the  insufficiency  of  the  oath  to  support  an  application  by  the 
Fiscal.  It  was  assumed  that  the  Fiscal  could  prosecute,  and  that 
an  oath  was  necessary  to  support  his  official  prosecution.  The  case 
of  Brown  was  an  appeal  of  a  conviction  obtained  on  the  recent 
Game  Act,  and  brought  into  the  Common  Pleas  by  an  appeal 
under  the  20  &  21  Vict.,  c.  43.  How  this  appeal  could  be  taken 
in  the  face  of  the  express  exclusion  of  such  under  the  5th  section  of 
the  recent  statute,  it  is  not  for  us  to  discover.  It  is  worthy,  how- 
ever, of  notice,  that  the  Act  20  &  21  Vict.,  c.  43,  under  which 
the  appeal  was  taken,  is  supplementary  to  the  English  Act  11  & 
12  Vict.,  c.  43 ;  and  therefore,  the  original  statute  now  being  ex- 
pressly made  imperial  law,  there  is  room  for  argument  that  the 
sapplementary  statute  is  drawn  after  it,  and  so  there  really  may 
be  an  appeal  from  Scotch  Justices  to  the  Courts  at  Westminster 
Hall.  But  in  every  view,  there  is  no  sound  reason  for  giving  a 
greater  right  of  review  in  England  than  is  allowed  in  Scotland 
under  the' same  statute,  and  for  similar  offences.     The  appeal  was 
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entertained  in  Brown's  case,  and  the  evidence  minutely  reviewed, 
and  which  was  found  insuiBcient  to  convict  one  of  the  defenders, 
who  therefore  obtained  a  reversal.  The  conviction  was  affirmed  as 
to  the  others.  The  Court  held  ^  that  it  was  not  necessary  that  the 
defenders  should  have  been  seen  on  any  land  committing  the 
offence;'  but  that  it  was  sufficient  that  ^  there  were  circumstances 
offered  to  the  minds  of  the  Justices  to  show  that  thev  had  been 
engaged  in  killing  the  rabbits,  and  strong  evidences  from  which  it 
was  lawful  to  infer  ^hat  they  had  been  unlawfully  upon  Bomt  lands.' 
From  this  it  appears  to  be  held  by  the  English  Judges  that  it  is 
not  necessary  to  state  or  prove  the  particular  land  on  which  the 
game  has  been  taken.  It  will  be  noticed  by  the  Seport  that  one  of 
the  defendants  at  first  refused  to  be  searched,  biit  afterwards  sub- 
mitted. Tlie  startling  matter  is,  that  the  other  defenders  were 
searched,  not  on  a  road,  but  in  their  respective  houses,  one  of  them 
being  actually  in  bed.  The  authority  for  this  is  certainly  not  in 
the  statute,  but  must  arise  from  some  peculiarity  in  the  English 
law,  and  which  allows  an  appeal  to  the  Supreme  Courts  on  the  evi- 
dence and  the  merits,  as  is  seen  from  the  result  in  Brown's  case— 
a  right  which  hitherto  has  been  sternly  denied  by  the  Jusdciarv 
in  Scotland. 

The  decision  in  the  English  case  of  Brovm^  however  startling  on 
many  points,  is  no  wise  in  conflict  w^ith  the  Scotch  case  of  Trainer, 
But  unless  an  amended,  or  rather  a  consolidated  statute,  is  soon  to 
be  obtained,  there  is  every  prospect  that  the  Courts  in  both 
countries  will  have  many  and  greater  points  of  difficulty  to  solve. 


THE  LAW  OF  INHIBITION. 
PROPOSED  AMENDMENTS  IN  THE  LAW  OF  INHIBITION. 

The  Convention  of  Boyal  Burghs  have  taken  a  step  with  regard 
to  the  amendment  of  the  Law  of  Inhibition.  At  their  meeting,  of 
date  April  16,  1863,  it  was  resolved,  on  the  motion  of  Mr  Landale 
(of  Kilrenny),  that  *  the  Convention  are  of  opinion  that  the  exist- 
ing law  of  inhibition  is  inexpedient  and  oppressive  in  so  far  as  it 
affects  heritages  acquired  after  inhibition,  and  that  its  operation 
ought  to  be  confined  to  property  belonging  to  the  party  inhibited 
at  the  date  of  recording  the  writ,  and  tliat  the  diligence  should  have 
no  effect  in  questions  of  competition  till  so  recorded;   that  the 
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period  within  which  the  diligence  prescribes  should  be  limited  to 
twenty  years ;  the  execution  at  the  market  cross  should  be  dispensed 
^vlth)  and  the  form  of  the  writ  shortened ;  and  resolve  to  memo- 
rialize the  Lord  Advocate  to  procure  a  corresponding  alteration  of 
the  law  by  a  suitable  legislative  enactment.' 

This  resolution  points  to  an  amendment  of  the  law  in  this  im- 
portant diligence,  which,  while  on  the  one  hand  it  requires  to  be 
dealt  with  cautiously,  as  affecting  title  to  lands,  yet  on  tho  other, 
alfecting  as  it  does  the  freedom  of  commercial  transactions,  requires 
to  be  handled  in  the  spirit  of  firm  and  enlightened  legislation. 

The  gradual  changes  of  custom  and  society  have  made  it  a 
curious  anomaly,  that  it  should  be  necessary  in  the  present  day  to 
convene  the  lieges  at  the  market  cross  of  Lanark  to  prohibit  them 
from  accepting  dispositions  of  heritage  from  John  Thomson  of 
Glasgow.  The  anomaly  is  perhaps  still  greater  if  the  said  John 
Thomson  reside  in  a  villa  at  Dunoon,  in  which  case  the  lieges  will 
\hi  held  convened  for  the  same  purpose  at  Inverary.  The  change 
which  statute  has  effected  within  the  last  five  and  twenty  years  in 
other  branches  of  the  law  of  diligence  has  rendered  the  anomaly 
still  more  striking;  and  while  the  working  of  these  statutes  has 
placed  some  warning  beacons  in  the  way  of  future  legislation,  they 
[»oint  also  to  the  encouraging  fact,  that  there  lies  in  this  direction  a 
path  of  advancement  both  advantageous  to  commercial  transactions, 
and  safe  for  the  protection  of  all  legitimate  interests. 

As  the  suggestions  on  this  subject  contained  in  the  recent  valu- 
able Report  by  Messrs  Morton  and  Bannatyne  (Commissioners 
a))pointed  to  inquire  as  to  the  state  of  the  Land  Registers  in  the 
(ounties  and  Burghs  of  Scotland)  point  in  the  same  direction  as 
the  above  resolution  of  the  Convention  of  Royal  Burghs,  it  may  be 
useful  to  analyze  the  bearing  of  these  suggestions  and  that  resolu- 
tion upon  each  other,  and  upon  the  present  state  of  the  law. 

We  shall  arrange  our  remarks  upon  this  subject  under  the  fol« 
lowing  heads : — 

L  The  present  law  and  practice. 

n.  The  proposed  and  possible  simplification  of  the  proceedings. 
m.  The  subjects  afiected  by  the  inhibition. 
lY.  The  effect  in  competition  of  the  various  steps  In  the  dili- 
gence. 
V.  The  period  of  prescription. 
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I.  The  essential  steps  in  the  present  form  of  diligence  may  b« 
thus  enumerated : — 

1.  The  passing  of  letters  of  inhibition  under  the  Signet 

2.  The  execution  of  the  letters  against  the  debtor. 

3.  The  publication  of  the  inhibition  to  the  lieges  at  the  market 
cross  of  the  head  burgh  of  the  jurisdiction  where  the  debtor  resides. 

4.  The  recording  in  terms  of  the  statute  1581,  c.  119,  which 
directs  inhibitions  and  interdictions,  with  their  executions,  to  be 
recorded  within  forty  days  after  their  '  publication  and  execution.* 

Each  of  these  steps  is  of  some  importance,  which  requires  re- 
mark : — 

1.  Since  the  passing  of  the  letters  under  the  Signet  is  the  only 
step  of  which  a  record  is  preserved  until  the  last  step,  namely,  the 
recording  of  the  executed  diligence,  a  search  of  the  Kecords  of  the 
Signet  Office  is  sometimes  made  in  order  to  discover  whether  a  title 
to  lands  may  not  be  affected  by  the  execution  and  publication  of  an 
inhibition  in  the  way  immediately  to  be  shown. 

2.  The  execution  or  service  on  the  debtor  puts  him  and  those 
who  have  private  knowledge  of  the  execution  in  mala  fide  to  alien- 
ate or  accept  of  alienations  of  heritage  from  him. 

3.  The  publication  at  the  market  cross  puts  the  lieges  in  mala 
fide  to  accept  dispositions  of  heritage  from  the  debtor.  In  other 
words,  these  steps  of  the  diligence  render  the  subjects  litigious,  in 
the  first  case  quoad  the  debtor  and  those  in  collusion  with  him,  and 
in  the  second  case  quoad  the  lieges  in  general. 

4.  The  statute  1581,  c.  119,  provides  that  the  inhibition  mnst 
be,  within  forty  days  afler  the  ^publication  and  execution,'  pre- 
sented for  registration,  first  to  the  Sheriff-clerk  of  the  shire  where 
the  person  interdicted  dwells ;  '  And  gif  the  said  persona  have  his 
landes  and  heritage  or  the  maist  part  thereof  lyand  in  ane  uther 
scherifdome  nor  quhair  he  dwellis,  That  the  persone  at  quhais 
instance  the  uther  is  interdicted  or  inhibite,  produce  the  said  in- 
terdiction and  inhibition,  dewely  execute  and  indorsat,  to  the  cleric 
of  the  schire  quhair  the  saidis  landes  lyes  with  the  samin  forty  dayes.' 
.  •  .  *'  And  that  na  interdiction  or  inhibition  to  be  raysed  and 
executed  hereafler,  be  of  force,  strength,  or  efiect,  to  onie  intention, 
but  the  samin  to  be  null  and  of  nane  avail!,  except  the  samin  be 
dewlie  registrat,  as  said  is.'  Tlie  Act  1600,  c.  13,  gives  equal 
effect  to  a  recording  in  the  General  Kegister. 

When  the  local  registers  are  resorted  to,  and  the  debtor  have  his 
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residence  in  a  different  jurisdiction  from  that  in  which  his  lands  are 
situate,  it  is  the  practice  to  record  in  both  local  registers.  If  the 
General  Segister  in  Edinburgh  be  resorted  to,  the  advantage  is 
i^ained  of  removing  all  cause  of  ambiguity,  and  of  affecting  all 
heritage  of  the  debtor,  cu^quiaita  or  acquirmdaj  wherever  situate 
within  Scotland. 

U.  With  regard  to  the  possible  simplification  of  the  proceedings, 
the  resolution  of  the  Convention  of  Royal  Burghs  and  the  Keport 
of  the  Commissioners  contain  between  them  the  following  suggest 
tions : — 

1.  That  the  execution  at  the  market  cross  should  be  dispensed 
with. 

2.  That  the  form  of  the  writ  should  be  shortened. 

3.  That  the  registration  in  counties  should  be  abolished,  and 
that  all  inhibitions  should  be  recorded  in  the  General  Register  of 
Inhibitions  at  Edinburgh. 

4.  That  the  Registers  of  Inhibitions  and  Adjudications  should  be 
amalgamated, — an  arrangement  requiring  some  additional  regulations 
iii  detail  in  the  mode  of  registering  adjudications. 

5.  Finally,  a  suggestion  by  the  Commissioners  that  a  short 
abbreviate  of  the  inhibition  should  be  entered  in  the  Register  prior 
to  its  execatioa  against  the  party,  so  as  to  give  notice  to  the  public. 

1.  In  the  first  suggestion  the  resolution  of  the  Royal  Burghs  and 
the  recommendations  of  the  Commissioners  concur. 

The  publication  to  the  lieges  at  the  mai*ket  cross  of  inhibitions 
and  interdictions,  is  now,  with  the  exception  of  certain  citations 
in  criminal  matters,  and  in  processes  entirely  belonging  to  the 
Sheriff  Court,  the  only  use  made  of  the  market  cross  as  a  means 
of  publication.  While  providing  for  its  abolition,  or  devising  a  sub- 
stitute, it  may  be  worth  while  to  look  at  the  changes  which  legisla- 
tion has  already  made  in  analogous  cases. 

The  market  cross  of  Edinburgh,  which  was  formerly  a  place  for 
convening  all  parties  to  process  who  were  furth  of  the  kingdom,  is 
now  for  such  purposes  replaced  by  the  Office  of  Edictal  Citations  in 
the  General  Register  House  in  Edinburgh.  A  proceeding,  however, 
still  more  analogous  to  the  publication  now  in  question,  will  be 
found  in  the  practice  of  denunciation  at  the  market  cross  formerly 
tised,  and  still  competent,  on  the  expiry  of  the  inducuB  of  a  charge 
upon  letters  of  homing.    The  denunciation  was,  like  the  pablica- 
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tions  now  in  question,  a  proclamation  to  the  lieges,  and,  like  them, 
its  effect  was  to  place  the  lieges  in  mala  fide  to  transact  with  the 
debtor  in  prejudice  of  the  rights  of  the  creditor  using  it.  Now  let 
us  see  how  statutory  enactment  has  superseded  denunciations.  By 
a  very  ingenious  provision  (sec.  5  of  the  Personal  Diligence  Act,  I 
&  2  Vict.,  c.  114)  it  is  made  competent  to  register  the  extract 
(the  statutory  substitute  for  the  letters  of  homing)  and  execution  of 
charge  in  the  General  Register  of  Homings,  and  such  registration 
is  made  to  have  the  same  effect  as  if  the  debtor  or  obligant  had  been 
denounced  rebel  in  virtue  of  letters  of  homing^  and  the  said  lettersj 
with  the  executions  of  charge  and  denunciation^  had  been  recorded 
according  to  the  form  previously/  in  use* 

Now  this  points  to  a  very  obvious  expedient  for  abolishing  publi- 
cation at  the  market  cross  of  inhibitions,  without  introducing  any 
new  element  of  uncertainty  as  to  the  effect  of  the  several  steps  of 
diligence.  A  statute  might  abolish  and  render  null  the  publication 
at  the  market  cross  of  inhibitions  affecting  heritage ;  whQe  it  might 
be  made  competent,  within  forty  days  of  the  execution  against  the 
debtor,  to  register  the  execution  in  the  General  Register  of  Inhibi- 
tions, and  it  might  be  declared  that  such  registration  should  have  the 
same  effect  as  if  the  inhibition  had  been  duly  published  and  registered 
according  to  the  forms  now  in  use.  Thus  the  expense  of  the  pub- 
lication at  the  market  cross  would  be  dispensed  with ;  a  criterion 
would  be  preserved  as  to  the  date  when  the  writ  was  duly  published ; 
that  publication  would  be  real  instead  of  fictitious ;  a  sufficient 
motive  would  be  given  to  the  creditor  to  record  his  execution  ynih- 
out  delay ;  and  a  search  for  incumbrance  created  by  an  inhibition  in 
any  other  record  than  the  General  Register  of  Inhibitions  would 
become  unnecessary. 

2.  On  the  second  point,  again,  the  resolution  and  the  Report  above 
referred  to  are  in  accordance.  The  resolution  of  the  Convention  of 
Royal  Burghs  contents  itself  with  simply  recommending  that  the 
form  of  the  writ  should  be  shortened.  The  Report  of  the  Commis- 
sioners says  more  explicitly, — '  On  the  subject  of  inhibition  ve 
further  recommend  that  the  present  writ,  which  is  unnecessarily  long 
and  barbarous  in  its  terms,  should  be  framed  according  to  a  pre- 
scribed simple  form.' 

We  think  that  here  is  introduced  a  subject  for  statutory  enact- 
ment more  questionable  than  the  last.  The  responsible  advisers  of 
the  party  to  a  process  are  the  best  judges  of  the  language  of  a  writ 
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which  will  sufficiently  protect  his  interests;  and  the  questionable 
success  which  has  attended  attempts  of  the  Legislature  (both  in  Act 
of  Parliament  and  Act  of  Sederunt)  to  *  prescribe  forms '  in  the  case 
of  extracts  and  their  execution^  should  be  a  warning  against  unneces- 
sary attempts  by  statutory  schedule  to  supersede  the  form  of  a  writ 
sanctioned  by  usage.  It  is  mere  affectation  in  lawyers  to  complain 
of  the  style  of  a  writ  being  barbarous ;  and  if  an  abridged  form  of 
writ  be  sanctioned  by  statute,  by  all  means  let  the  portion  of  the 
writ  retained  preserve  as  nearly  as  possible  the  style  of  the  most 
approved  forms  already  in  use.  There  is  one  simplification  of  the 
diligence,  however,  to  which  the  other  suggestions  before  us  easily 
lead.  If  the  change  should  be  adopted  of  allowing  only  property 
belonging  to  the  debtor  at  the  date  of  recording  to  be  struck  at  by 
the  writ,  the  natural  result  will  be  to  restrict  the  practical  usefulness 
of  the  diligence  very  much  to  the  case  where  there  is  a  bond  fide 
action  pending  between  the  parties ;  for  in  most  other  cases  there 
will  remain  no  reason  why  the  creditor  should  not  proceed  to  make 
his  right  special  by  adjudication.  Now  an  obvious  simplification  of 
the  diligence  in  the  case  of  a  depending  action,  would  be  the  per- 
mission to  insert  a  warrant  for  inhibition  in  the  summons  itself,  as 
may  be  now  done  with  the  warrant  to  arrest ;  providing,  of  course, 
that  a  separate  execution  of  the  warrant  be  required,  which  must  be 
made  under  the  same  responsibility  as  the  execution  of  an  inhibition 
ill  the  form  now  in  use. 

3.  The  third  suggestion  above  mentioned  is  contained  in  the 
Keport  of  the  Commissioners.  The  abolition  of  the  practice  of 
recording  in  the  County  Kegisters^  and  the  requirement  to  record  in 
the  General  Register,  is  an  essential  element  in  the  amendment  of 
the  law  upon  this  subject.  The  method  we  have  ventured  to  suggest 
for  carrying  out  the  abolition  of  the  publications  at  the  market  cross, 
would  effect  both  objects  at  once. 

With  regard  to  the  financial  aspect  of  these  questions,  we  should 
venture  to  remark  by  the  way^  that  if  any  compensation  be  required 
for  parties  affected  by  amendments  in  the  law,  the  country  has  a  most 
direct  claim  upon  Parliament  for  what  may  be  requisite.  It  appears 
irom  the  Keport  of  the  Commissioners,  that  ever  since  1846  a  sur- 
plus income,  which  now  amounts  to  about  L.7000  per  annum,  aris- 
ing fi^m  the  fees  of  registration,  has  gone  into  the  general  revenue 
of  the  country.  We  venture  to  think  the  Commissioners  are  only 
too  modest  in  their  recommendations  upon  thb  subject ;  and  that, 
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besides  reducing  fees  so  as  to  extiDguisb  the  surplus,  the  registration 
system  in  this  country  has  a  claim  on  Parliament  which  may  well 
be  applied  to  the  individual  compensation  required  by  any  beneficial 
amendments  of  the  law. 

4.  The  fourth  suggestion  above  quoted  is  also  firom  the  Beport  of 
the  Commissioners,  and  would  no  doubt  be  highly  advantageous. 
The  change  contemplated  would,  however,  only  affect  directly  the 
register  of  adjudications ;  and  we  shall  confine  ourselvea  at  present 
solely  to  the  consideration  of  inliibitions. 

5.  The  consideration  of  the  necessity  of  this  suggestion  will  be 
reserved  till  we  come  to  speak  of  the  effect  of  the  diligence  in  com- 
petition* In  the  meantime  we  may  say  that  we  do  not  see  the 
necessity  for  the  introduction  of  a  new  element  into  the  diligence. 
At  all  events,  this  necessity  would  be  obviated  by  the  method  we 
have  pointed  at  for  carrying  out  the  suggestion  No.  1  aboye 
considered. 

in.  With  regard  to  the  subjects  which  should  be  affected  by 
inhibition,  the  resolution  of  the  Convention  of  Royal  Burghs  so  pre- 
cisely accords  with  the  recommendation  in  the  Report  of  the  Com- 
missioners— ^namely,  that  future  acquisitions  should  not  be  struck  at 
by  the  writ — that  we  have  only  to  remark,  that  the  greatest  weight 
is  due  to  their  joint  recommendations ;  and  the  only  point  of  nicety 
remains  to  determine  the  critical  period — whether,  for  instance,  that 
of  executing  or  recording — and  whether  future  acquisitions  are  to 
include  an  indefeasible  right  of  succession. 

IV.  With  regard  to  the  effect  in  competition  of  the  steps  of  pro- 
cedure. The  Convention  of  Royal  Burghs  recommend  ^  that  the 
diligence  should  have  no  effect  in  questions  of  right  till  recorded.' 
The  same  recommendation  is  also  substantially  that  of  the  Conrniis- 
sioners.  They,  however,  qualify  it  by  the  alternative  of  recording  an 
abbreviat^y  before  execution  on  the  debtor.  We  think,  however,  that 
since  the  effect  of  the  several  steps  of  the  present  diligence  are  veiy 
distinctly  settled  by  a  train  of  decisions,  it  would  be  hazardous  for  the 
Legislature  to  attempt  new  definitions  of  their  effects, — still  more  to 
introduce  a  new  step  of  diligence,  the  operation  of  which  would 
present  the  anomaly  of  a  notice  to  the  lieges  preceding  the  personal 
prohibition.  If,  as  we  have  suggested,  the  recording  be  made  com- 
petent immediately  on  the  execution  against  the  debtor,  and  if  it  be 
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made  exactly  to  sapply  the  place  of  the  old  publication  at  the 
market  cross,  it  seems  capable  of  completely  protecting  both  the 
creditor  and  subsequent  purchasers.  No  one  but  a  party  in  collu- 
sion with  the  debtor  could  compete  with  a  purchaser  who  recorded 
his  diligence  without  delay ;  while  a  bond  fide  purchaser  could  be 
affected  by  no  inhibition  which  did  not  appear  tipon  the  record. 

V.  The  resolution  of  the  Convention  of  Royal  Burghs  and  the 
Beport  on  Land  Begisters  both  conctir  in  recommending  that  the 
period  within  which  the  diligence  of  inhibition  should  prescribe, 
should  be  shortened.  The  resolution  contents  itself  with  the  mode« 
rate  proposal,  that  the  period  should  be  limited  to  twenty  years; 
The  Commissioners  go  further,  apd,  after  observing  that  arrestments 
prescribe  in  three  years,  say,  *  We  think  that  a  prescription  of  five  or 
seven  years  would  be  more  advisable  than  the  present  rule ;  at  the 
same  time,  in  order  to  prevent  any  inconvenience  to  a  party  having 
an  interest  to  keep  up  his  inhibition  for  a  longer  period,  it  might  be 
provided  that  he  should  have  it  in  his  power  to  give  it  a  new  course 
of  prescription,  by  executing  it  anew  against  the  party  affected  by  it, 
and  recording  it  again — its  preference  over  subsequent  inhibitions 
being  in  such  a  case  preserved  to  it.'  We  confess  we  are  rather  in- 
clined to  prefer  the  last  of  these  recommendations ;  and  if  the  maxim 
vigilantibuB  non  dormientibus  jura  adjuvant  can  be  held  to  refer  to 
the  amendment  as  well  as  to  the  administration  of  the  law,  there 
could  scarcely  be  a  clearer  instance  calling  for  its  application  than 
that  now  before  us. 
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Few  questions  belonging  to  the  common  law  jurisdiction  of  the 
Court  have  given  rise  to  more  critical  distinctions,  or  have  occasioned 
greater  perplexity  to  the  practitioner,  than  those  which  involve  the 
defence  of  privilege.  The  distinction  between  privileged  and  non* 
privileged  injuries  is  sufficiently  simple  in  its  general  statement ;  but 
the  application  of  this  principle  to  the  various  classes  of  injuries 
capable  of  being  appreciated  in  money  is  by  no  means  so  easy  as 
might  be  supposed.  In  the  present  article  we  shall  endeavour  to 
epitomize  the  results  of  the  recent  decisions  on  this  class  of  ques- 
tions, and  at  the  same  time  to  call  attention  to  some  anomalies  in 
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the  law  which  seem  to  call  for  remedial  legislation  at  the  first  con* 
venient  opportunity. 

Among  the  various  classes  of  injuries  susceptible  of  being  appre- 
ciated in  money,  some  are  the  result  of  inevitable  accident,  or  sach 
as  may  be  regarded  as  inevitable  so  far  as  liability  for  damages  is 
concerned ;  others  are  the  result  of  the  fault  or  imprudence  of  the 
injured  party  himself.  Of  these  the  law  takes  no  cognizance.  A 
second  class  of  injuries— our  division  being  made,  of  course,  vith 
relation  to  the  question  of  privilege,  and  not  to  the  nature  of  the 
injury — are  those  which  arise  firom  the  illegal  act  of  some  other 
person ;  that  is,  from  an  act  which  is  a  direct  invasion  of  the  rights 
of  the  injured  party,  and  which  does  not  consist  in  the  assertion  of 
a  right  by  the  party  performing  the  act  complained  of.  A  third 
class  of  injuries— and  it  is  with  such  alone  that  we  are  at  present 
concerned — are  those  which  result  from  the  exercise  or  assertion 
of  some  right,  in  which  the  party  exercising  the  right  cannot  be 
restrained  by  a  court  of  law ;  but  which  right  he  is  bound  to  exer- 
cise with  a  due  regard  to  the  interests  of  others.  It  is  in  sach 
cases  as  fall  under  this  category  that  the  question  arises,  whether  a 
party  acting  bona  fide  in  the  assertion  of  his  right  is  liable  in 
damages  for  any  injury  which  he  may  inflict  upon  others.  In  this 
category  we  may  include  all  acts  performed  in  the  exercise  of  duties 
of  a  judicial  character,  acts  performed  by  public  prosecutors  and 
other  ofiicers  of  the  law  in  the  discharge  of  their  official  duties ; 
and,  under  the  limitations  to  be  afterwards  noticed,  the  use  of  legal 
process  and  diligence.  Along  with  these  last,  and  depending  upon 
the  same  considerations,  may  be  classed  injuries  resulting  from  the 
exercise  of  that  right  of  free  publication  and  free  speech  which  is 
justly  regarded  as  one  of  the  most  valued  privileges  of  constitutional 
government. 

In  consequence  of  the  forms  of  pleading  which  obtain  in  the 
practice  of  our  Courts  in  Scotland,  questions  of  privilege  are  usually 
raised  in  the  form  of  criticism  upon  the  relevancy  of  the  record  or 
issue  in  actions  of  damages.  As  already  observed,  such  questions 
can  only  arise  in  relation  to  acts  which  the  Court  cannot  restrain 
by  interdict.  The  remedy  of  the  injured  party  is  in  these  cases 
necessarily  restricted  to  pecuniary  damages;  and,  according  to  a 
practice  which  has  now  the  force  of  law,  the  intention  to  injure  is 
in  all  privileged  cases  held  to  be  of  the  essence  of  the  action,  and 
must  accordingly  be  specifically  set  forth  in  the  summons  in  appro* 
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priate  legal  phraseology.  According  to  the  nature  of  the  case,  the 
mahu  animus  of  a  defender  is  either  made  the  ground  of  an  accusa- 
tion of  malice  and  want  of  probable  causey  or  of  fraudulent  intention* 
Actions  upon  frauds  however,  do  not  fall  within  the  scope  of  these 
observations. 

The  first  consideration  suggested  by  the  discussion  of  this  class  of 
questions  is,  whether  the  averment  of  malicious  intent  is  of  such  an 
essential  nature  that  tlie  absence  of  the  requisite  averment  might 
not,  with  perfect  fairness  to  all  parties,  be  supplied  by  an  amend- 
ment of  the  summons,  or  revisal  of  the  condescendence  or  other 
pleading  in  which  the  ground  of  action  is  set  forth.  After  the 
passing  of  the  Court  of  Session  Act  (by  which  the  grounds  of  action 
were  taken  ont  of  the  summons,  and  embodied  in  a  relative  con- 
descendence), the  question  appears  to  have  been  considered  open 
(see  Brodie  v.  Young,  13  D.  737),  though  there  are  numerous 
cases  in  the  books  prior  to  that  date,  in  which  actions  had  been 
dismissed  for  want  of  relevant  averments  of  malice.  However,  by 
that  time  the  practice  had  been  too  firmly  fixed  to  admit  of  alteration 
without  direct  legislative  authority ;  and,  accordingly,  in  the  sub- 
sequent cases  in  which  questions  of  privilege  have  been  raised,  it 
has  been  assumed,  that  unless  the  fraudulent  character  of  the  act 
was  averred  in  the  summons,  the  defect,  if  defect  there  were^  could 
not  be  obviated  by  an  amendment. 

Bat  while,  in  virtue  of  the  class  of  decisions  to  which  we  refer, 
a  pursuer  is  in  danger  of  losing  his  case  by  averring  too  little,  he 
incurs  no  risk  whatever  by  averring  too  much.  In  all  cases  in 
which  the  defence  of  privilege  may  be  anticipated,  his  safe  course  is 
to  aver  malice,  fraud,  and  every  bad  motive  which  the  ingenuity  of 
his  counsel  may  suggest,  and  then  to  tender  an  issue  omitting  those 
obnoxious  ingredients,  leaving  it  to  the  Court,  if  they  think  proper, 
to  supply  from  the  record  whatever  is  necessary  to  constitute  a 
relevant  issue:  In  some  of  the  cases,  indeed,  it  was  attempted  to  be 
maintained  that,  as  the  pursuer  had  stated  a  case  of  malicious  injury, 
he  must  be  held  to  have  perilled  his  complaint  upon  that  charge. 
But  that  proposition,  which  is  indeed  a  logical  consequence  of  the 
doctrine  that  malice  is  of  the  essence  of  the  action,  has  not  been 
adopted  by  the  Court.  In  the  most  recent  cases  {e.g,,  Ford  v.  Aluir" 
fiead,  20  D.  949  ;  Christie  v.  Thompson,  20  D.  1114 ;  and  Macintosh 
V.  Fraser,  21  D.  783),  it  was  conceded,  and  the  Court  proceeded 
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upon  the  footing,  that  avernients  of  malice  and  want  of  probable 
cause  did  not  preclude  the  pursuer  from  maintaining  his  right  to  go 
to  trial  upon  a  simple  issue  of  wrongful  injury. 

Such  being  the  state  of  the  law  with  reference  to  the  form  of 
actions  of  damages,  it  may  well  be  asked  what  useful  result  can  flow 
from  the  requirement  that  malice  and  want  of  probable  cause  should 
be  averred  as  an  integral  part  of  the  cause  of  action.    The  object 
of  written  pleadings  is  to  give  notice  of  the  grounds  of  action  and 
defence.    But,  manifestly,  the  notice  implied  in  an  averment  of 
malice  is  of  no  use  whatever.    If  intended  as  a  notice  of  the  ground 
of  action,  the  averment  of  malice  on  record  would  mean  that  the 
pursuer  desired  to  go  to  trial  upon  the  footing  that  the  injury  com- 
plained of  was  malicious.     But  in  reality  his  intention  is  directlj 
opposite.      His  object  and  his  policy,  in  every  doubtful  case  of 
privilege,  is,  by  all  means  to  avoid  putting  his  averment  of  malice  in 
issue ;  and  an  issue  of  malice  is,  in  fact,  never  taken,  unless  required 
by  the  defender.    Although  the  averment  of  malice,  and  that  of  no 
probable  cause,  which  usually  accompanies  it,  appear  in  the  pur- 
suer's statement  of  his  ground  of  action,  yet  it  is  invariably  upon  the 
defendeFs  requisition  that  such  averments  are  embodied  in  the  issue. 
A  pursuei',  however,  can  do  no  harm  to  his  case  by  introducing  an 
averment  of  this  nature  into  his  summons ;  and  for  any  practical 
use  which  it  serves^  it  might  as  well  be  either  made  a  formal  part 
of  every  summons  or  action  of  damages,  or  omitted  altogether.    It 
would  certainly  be  more  in  accordance  with  sound  principles  of 
pleading,  that  such  averments  should  be  lef);  to  be  pleaded  in  re- 
plication, as  they  properly  arise  in  answer  to  the  defender's  plea  of 
privilege,  when  stated  by  him. 

As  a  question  of  principle,  it  is  objectionable  to  compel  a  pursuer 
in  the  first  instance  to  raise  plens  which  he  does  not  mean  to  main- 
tain. Of  course,  where  there  are  two  separate  grounds  of  action 
based  upon  distinct  species  /oc^  both  ought  to  be  aven^.  The 
pursuer  then  has  the  option  of  abandoning  one  of  them,  and  going 
to  trial  on  the  oilier.  But  averments  as  to  the  motives  of  the  parties 
stand  in  a  different  position.  A  defender  who  knows  that  his 
motives  were  not  injurious,  and  who  believes  that' the  law  will  pro- 
tect him  against  liability  for  the  injurious  consequences  of  acts 
committed  without  fraudulent  intent,  has  the  power  of  claiming 
that  protection  which  the  law  throws  around  him  by  pleading  his 
privilege  as  matter  of  defence.    Why  should  he  object  to  the  pnr* 
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suer  pleading  in  replication,  that  the  injurious  act  is  not  protected, 
and  that  the  privilege  fails  by  reason  of  the  act  having  been  done 
maliciously,  and  with  an  intention  to  injure?  Above  all,  why 
sboold  a  defender  require  that  such  a  gratuitous  slur  upon  his  own 
character,  as  is  implied  in  a  charge  of  malicious  injury,  should  be 
introduced  as  a  necessary  part  of  the  pleading  in  every  action  in 
which  the  plea  of  privilege  may  be  competently  raised  ? 

Oar  views  on  this  matter  would  lead  even  farther  than  the 
aigoment  already  stated  obviously  implies.  We  do  not  think  that 
avennents  of  motive  ought  to  enter  the  record  at  all.  The  motives 
of  the  pursuer  in  raising  the  action  are  immaterial :  the  motives  of 
the  defender  in  performing  the  act  complained  of  are  best  known 
to  himself;  and  he  ought,  in  every  case  in  which  an  injury  has 
confessedly  been  done  or  may  be  proved,  to  come  into  Court  pre- 
pared to  prove  that  he  acted  from  proper  motives,  and  to  rebut  any 
accusation  of  fraudulent  or  malicious  intention  which  may  be  pre- 
fened  against  him.  If  the  circumstances,  as  proved  at  the  trial, 
disclose  a  case  of  privilege,  the  pursuer  should  be  entitled,  as  matter 
of  course,  and  without  any  formal  averment,  to  lead  proof  of  the 
intention  to  injure,  which  is  what  is  meant  by  the  legal  averment 
of  malice ;  and  the  defender  ought,  on  the  other  hand,  if  he  raises 
the  question  of  privile^^,  to  come  prepared  to  disprove  or  explain 
the  ciicnmstances  arguing  malicious  intention  which  are  likely  to 
be  founded  upon  in  replication  to  his  defencet 

Leaving  the  question  as  to  the  form  of  the  pleading  in  cases  of 
privileged  injury — a  question  which  is  all  the  more  deserving  of 
consideration  at  a  time  when  attention  has  been  generally  directed 
to  defects  of  our  existing  forms  of  procedure — ^we  pass  to  the  con- 
sideration of  the  principles  which  hUve  been  established  by  the 
Court  of  Session  in  regard  to  the  applicability  of  the  defence  of 
privilege  to  particular  cases.  The  first  step  towards  a  discussion  of 
the  subject  is  to  distinguish  the  different  classes  of  cases  in  which 
the  defence  has  been  put  forward  and  sustained.  The  leading  dis- 
tinction, of  course,. is  that  which  is  founded  npon  the  nature  of  the 
injury.  Privilege  may  arise  either  in  actions  for  real  injury,  where 
the  defender  has  injured  another  in  the  exercise  of  a  legaT  right  or 
duty,  or  in  actions  for  verbal  injury,  where,  from  considerations  of 
public  utility  and  expediency,  the  defender  is  in  the  position  of  being 
entitled  to  state  his  real  opinion  as  to  the  character  and  conduct  of 
another,  without  incurring  responsibility  tor  the  consequences  of 
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giving  an  erroneous  opinion.     We  shall  refer  to  the  cases  falling 
under  these  categories,  in  their  order. 

1.  First  in  order  in  the  class  of  real  injuries,  we  may  consider  the 
injury  which  is  done  to  one  of  the  parties  to  a  judicial  proceeding 
when  an  erroneous  judgment  or  an  incompetent  warrant  is  granted 
by  a  judge  in  the  exercise  of  his  jurisdiction.  The  protection  which 
the  law  affords  to  judges  in  the  discharge  of  their  official  duties  is 
of  the  most  ample  description;  and  in  the  case  of  Justices  of  the 
Peace,  who  from  the  limited  extent  of  their  jurisdiction  might  be 
supposed  to  be  liable  in  a  stricter  degree  of  responsibility  than  other 
judges,  the  Legislature  has  interposed  with  special  protective  provi- 
sions, which  virtually  give  to  the  judgments  of  those  magistrates 
the  same  protection  which  belongs  to  those  of  the  superior  courts. 
These  statutory  provisions  have  been  made  applicable  to  the  war- 
rants and  sentences  of  all  inferior  judges  in  Scotland ;  though,  as 
we  shall  afterwards  have  occasion  to  point  out,  the  judgments  of 
Sheriffs  in  Scotland  are  protected  at  common  law  as  fully  as  those 
of  the  judges  of  the  superior  courts. 

By  the  Act  24  George  II.,  cap.  44,  it  is  provided,  sec.  1,  that  no 
writ  or  other  legal  process  shall  be  sued  out  against  any  Justice  of 
the  Peace  for  anything  done  by  him  in  the  execution  of  his  office, 
until  notice  in  writing  shall  have  been  given  to  him  at  least  one 
calendar  month  before  the  institution  of  the  action,  ^  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  action  which 
such  party  hath  or  claimeth  to  have  against  such  Justice  of  the 
Peace.^  By  sec.  2  it  is  provided  that  the  Justice  may  tender  amends 
before  the  action  is  raised,  and  may  plead  such  tender  in  bar  of  the 
action ;  and  if  the  jury  shall  find  the  amends  so  tendered  to  bare 
been  sufficient,  they  shall  giVe  a  verdict  for  the  defendant.  The 
Act  also  contains  the  usual  provisions,  that  the  plaintiff  is  not  to 
recover  without  proof  of  notice  at  the  trial ;  that  the  Justice  may 
pay  money  into  Court  in  satisfaction  of  the  claim ;  and  that  no  evi* 
dence  shall  be  permitted  to  be  given  on  the  trial  of  any  cause  of 
action  except  such  as  is  contained  in  the  notice.  This  Act,  which 
appears  to  be  applicable  to  Scotland,  does  not  properly  bring  the 
actions  referred  to  within  the  category  of  privileged  actions;  and  any 
benefit  which  it  might  afford  has  been  superseded  by  the  more 
ample  provisions  of  the  Act  43  Oeorge  III.,  cap.  141,  entituled, 
^  An  Act  to  render  Justices  of  the  Peace  more  safe  in  the  execution 
of  their  duty.*    By  that  statute  it  was  enacted,  that  iq  all  actions 
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whatsoever  which  shonid  thereafter  be  brought  against  any  Justice 
or  Justices  of  the  Peace  in  the  United  Kingdom  on  account  of  any 
conviction  in  virtue  of  any  Act  of  Parliament,  or  of  any  order  or 
award  of  a  penalty,  the  plaintiff,  in  addition  to  the  amount  of  the 
penalty,  should  not  be  entitled  to  recover  more  than  twopence,  nor 
any  costs  of  suit  whatsoever,  unless  upon  the  ground  ^  that  such 
acts  were  done  maliciously,  and  without  any  reasonable  and  pro- 
bable cause.'  It  was  further  provided  that  no  damages  or  costs 
whatsoever  should  be  recovered  if  it  were  proved  at  the  trial  that 
the  plaintiff  was  guilty  of  the  offence  of  which  he  had  been  con- 
victed, and  that  he  had  undergone  no  greater  punishment  than  was 
assigned  by  law  to  such  offence. 

By  the  Act  9  George  lY.,  cap.  29,  sec.  26,  the  provisions  of  the  last 
mentioned  Act  are  declared  to  extend  to  all  inferior  judges  and 
magistrates  in  Scotland  in  regard  to  any  sentence  pronounced  or 
proceeding  had  in  any  criminal  trial.  By  an  Act  passed  two  years 
afterwards,  1 1  George  IV.  and  1  Will.  IV.,  cap.  37,  sec.  13,  the  pro- 
visions of  the  last  mentioned  Act  are  extended  ^  to  all  acts  done  by 
any  such  judge  or  magistrate  in  apprehending  any  party,  or  in 
regard  to  any  criminal  cause  or  proceeding,  or  to  any  prosecution 
for  a  pecuniary  penalty.' 

The  protection  thus  afforded  to  Justices  and  other  inferior  judges 
in  their  criminal  jurisdiction  has  been  so  effectual,  that  we  believe 
there  has  been  scarcely  an  instance  of  an  action  of  damages  being 
raised  in  modem  times  against  an  inferior  judge  on  the  ground  of 
excess  of  jurisdiction,  although  in  various  instances  damages  have 
been  recovered  from  public  prosecutors  and  other  officers  for  carry- 
ing their  decrees  into  execution. 

The  immunity  of  judges  at  common  law  in  relation  to  decrees 
pronounced  in  foro  is  so  obvious  and  essential  a  condition  of  the 
exercise  of  jurisdiction,  that  it  has  from  the  earliest  times  been  re- 
cognised and  acted  upon.  Lord  Stair  asserted  emphatically,  that 
if  judges  were  to  be  responsible  for  the  soundness  of  their  decisions, 
none  but  a  fool  or  a  beggar  would  be  willing  to  exercise  the  judicial 
office.  The  modern  cases  in  which  judicial  proceedings  have  been 
challenged  in  the  form  of  actions  of  damages,  have  related  in  every 
instance  to  the  exercise  of  the  right  of  judicial  animadversion  or 
censure  with  reference  to  the  conduct  of  the  parties  or  their  procu- 
rators. The  extent  of  privilege  in  those  cases  was  settled  by  the 
House  of  Lords  in  the  well-known  case  of  Haggart  v.  Hope  (2 
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Shaw's  App.  Cas^  p.  125),  which  was  an  action  bj  an  advocate 
against  Lord  President  Hope,  founded  on  certain  unfavonrable 
reflections  which  that  eminent  jnd|;e  had  thought  proper  to  make 
upon  the  professional  conduct  of  the  pursuer;  and  it  was  main- 
tained, that  as  these  observations  applied  not  merely  to  the  proceed- 
ings in  the  cause,  but  to  the  general  conduct  of  the  pursuer  as  a 
practitioner,  the  case  was  thereby  taken  out  of  the  category  of 
privileged  injuries.  But  it  was  established  by  the  decision  of  the 
House  that  the  privilege  of  a  judge  of  the  Supreme  Court  extended 
to  everything  done  in  the  barta  fide  exercise  of  his  office ;  and  that 
no  action  of  damages  would  lie  in  such  a  case,  the  only  remedy 
being  by  an  application  to  Parliament.  In  the  recent  case  of 
Hamilton  v.  Ander9on  (3  Macqueen,  p.  363),  it  was  held  that  this 
privilege  extended  to  Sheriffs,  and  that  ah  action  could  not  be 
maintained  by  a  solicitor  for  injury  sustained  by  him  in  consequence 
of  an  interlocutor  suspending  him  from  the  exercise  of  his  functions 
as  a  procurator  in  the  Sheriff  Court. 

A  distinction  was  certainly  taken  in  the  case  of  BoberUcn  v. 
Barclay  AUardice  (4  Wilson  and  Shaw  102)  between  actions  for 
alleged  slander  by  a  Justice  of  the  Peace,  and  similar  complaints 
against  superior  judges.  In  that  case  it  was  held  that  an  action 
would  lie  against  Justices  upon  averments  of  malice ;  bat  that  the 
malicious  intention  could  not  be  inferred  from  the  words  nsed,  bat 
must  be  substantively  proved.  In  TaU  v.  Payne  ^  Kennedyj  1%  D. 
1038,  the  principle  was  applied  to  warrants  of  apprehension  granted 
by  magistrates  of  burghs.  From  the  observations  made  in  Haaniion 
v.  Anderson^  it  may  be  doubted  whether  the  Court  would  sustain  an 
action,  even  when  grounded  upon  averments  of  malice,  for  a  convic- 
tion or  judgment  pronounceil  by  Justices  of  the  Peace  in  a  matter 
regularly  brought  before  them. 

A  somewhat  stricter  rule  of  responsiUlity  has  been  enforced  in 
actions  against  ecclesiastical  courts.  It  may  be  sufficient  to  refer 
to  the  Auchterarder  case  (12  D.  284),  where  it  was  conceded  that 
an  action  of  damages  would  lie  against  the  Presbytery  for  an  ir- 
regular sentence  on  the  allegation  of  malice  and  want  of  probable 
cause ;  and  to  the  previous  case  of  Siurrock  v.  Greig  (11  D.  1220), 
where  a  kirk  session,  having  refused  to  obey  the  judgment  of  their 
ecclesiastical  superiors,  and  having  repeated  their  sentence  after  it 
had  been  reversed,  the  members  were  held  liable  in  damages  under 
a  summons  in  which  malice  was  not  averred. 
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2.  Next  in  order  in  the  class  of  privileged  injaries  are  those 
complained  of  inactions  against  Procurators-fiscal,  and  other  public 
officers  of  the  law,  for  wrongous  apprehension,  or  for  putting  in  force 
convictions  improperlj  obtained.  The  considerations  involved  in 
this  class  of  cases  do  not  involve  much  difficulty.  The  general  rule 
is,  that  public  prosecutor^,  constables,  and  police  officers  are  pro- 
tected  in  the  bona  fide  discharge  of  their  duties ;  and  consequently,, 
that  the  pursuer  must  aver  and  prove  malice  and  want  of  pro- 
bable cause  as  a  necessary  part  of  his  case  (Afunro  v.  Taylor ,  7 
D.  500 ;  Mai$i8  v.  M'LtdUch,  23  D.  1258).  The  protection,  how- 
ever, applies  only  to  acts  performed  in  the  exercise  of  a  lawful 
authority ;  and  therefore,  if  a  prisoner  is  apprehended  or  detained  by 
aathority  of  a  superintendent  of  police  in  a  place  beyond  the  bounds 
in  which  the  police  are  entitled  to  act  (Hollands  v.  Richardson,  5  D. 
1352 ;  6  D.  9),  or  is  apprehended  on  a  warrant  obtained  by  the 
Procurator-fiscal  for  an  offence  committed  beyond  the  limits  of  his 
office  {M^  Crone  v.  Sawers^  13  S.  443),  the  pursuer  is  not  bound  to 
libel  malice  in  an  action  concluding  for  damages.  Public  officers 
are  bound  to  know  the  local  boundaries  to  which  their  authority 
extends,  and  cannot  plead  the  privilege  belonging  to  thehr  office  in 
justification  of  proceedings  in  manifest  excess  of  that  authority. 
The  same  principle  would  doubtless  be  held  to  apply  to  the  appre- 
hension or  imprisonment  of  a  party,  at  the  instance  of  a  public  pro- 
secutor, for  an  act  which,  though  illegal,  was  manifestly  beyond  his 
cognizance ;  as  for  example,  if  a  police  official  should  apprehend  a 
party  for  a  contravention  of  some  fiscal  regulation  or  other  ofience 
which  was  only  punishable  by  a  fine  to  be  enforced  by  civil  action, 
or  for  an  ofience  the  right  of  prosecuting  for  which  was  given  to 
the  injuiml  party  exclusively  (see  Tait  v.  Payne^  18  D.  1038).  But 
an  action  of  damages  will  not  lie  for  apprehension  or  detention  on 
the  ground  that  the  party  was  innocent,  or  of  informality  of  the 
sentence,  unless  such  averments  are  made  as  exclude  the  plea  of 
privilege.  * 

Where  public  officers  enjoy  special  protective  privileges  in  virtue 
of  the  Act  of  Parliament  under  which  they  act,  these  are  held  to  be 
given,  not  as  additional  to  the  common  law  privilege  of  such  officers, 
bnt  in  lieu  of  it.  This  was  the  point  decided  in  the  case  of  Christie 
V.  Thompson  (20  D.  1114),  which  was  an  action  of  damages  against 
a  Custom  House  officer  for  a  seizure  of  tobacco.  By  the  Customs 
Consolidation  Act,  sec.  312,  it  is  provided  that  if  the  judge  before 
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ivhom  any  such  action  shall  be  tried,  shall  certify  on  the  record 
that  there  was  probable  cause  for  the  seizare,  the  plaintiff  shall  not 
be  entitled  to  mcMne  than  twopence  damages,  nor  to  any  costs.  The 
case  was  sent  to  the  whole  Court  on  the  form  of  the  issues ;  and  a 
majority  of  the  judges  came  to  the  conclusion,  that  as  the  special 
enactment  left  the  question  of  probable  cause  to  the  decision  of  the 
judge,  it  could  not  be  supposed  that  the  Legislature  had  intended 
that  the  jury  should  have  cc^izance  of  the  same  question,  still  less 
that  the  analogous  element  of  malice  should  be  left  to  their  deter- 
mination. Accordingly  the  case  went  to  trial  on  a  simple  issue  of 
wrongful  seizure. 

The  detection  and  punishment  of  crime  is  considered  so  laudable 
an  object,  that  even  a  private  person  giving  information  of  a  crime 
to  the  proper  authorities,  in  consequence  of  which  a  person  not 
guilty  is  apprehended,  is  not  liable  in  damages  unless  he  acted 
maliciously  and  without  probable  cause  {Shepltenl  v.  Fraserj  11 
D.  446  ;  Cameron  v.  Hamilton^  18  D.  423).  It  may  be  observed, 
however,  that  in  the  case  of  a  private  party  who  has  no  duty  in 
relation  to  the  detection  of  crime  other  than  that  which  belongs  to 
him  as  a  member  of  the  public,  malice  will  be  easily  presumed  if  he 
is  found  to  have  acted  without  probable  cause. 

3.  With  respect  to  civil  proceedings  at  the  instance  of  private 
parties,  a  distinction  has  been  recognised  between  the  use  of  legal 
process  obtained  by  the  party  himself  without  the  intervention  of  a 
iudge,  and  the  enforcement  of  decrees  and  warrants  obtained  ex 
parte.  In  the  former  case,  it  is  said  that  a  party  using  diligence 
which  he  may  obtain  as  a  matter  of  course,  is  to  be  regarded  as  in 
the  exercise  of  a  legal  right,  and  that  he  is  therefore  not  liable  in 
damages,  however  injurious  the  proceedings  may  be  to  the  adverse 
party,  unless  he  is  proved  to  have  acted  maliciously  and  without 
probable  cause*  As  it  is  practically  impossible  to  prove  that  legal 
diligence  has  been  resorted  to  from  malicious  motives,  the  e£fect  of 
this  rule  is  virtually  to  give  complete  inder^nity  in  respect  of  the 
use  of  diligence  in  all  cases  where  the  forms  of  law  are  obsened. 
But  in  cases  where  the  signature  of  a  judge  is  required, — as,  for 
example,  to  warrants  for  arrestment  of  the  person  as  in  meditaiionf 
fugce  {Duff  v.  Bradberry^  4  S.  22 ;  Swayne  v.  Fife  Banking  Co., 
13  S.  1003 ;  Came  v.  Manv£l,  13  D.  1253 ;  Ford  v.  Muirhead, 
20  D.  949),  or  for  interim  interdict  {Snare  v.  E.  of  Fife's  Tw.,  13 
D.  286),  or  for  sequestration  {Ostcaldy.  Gramey  13  D.  1229),— the 
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rule  is,  that  the  warrant  is  granted  penculo  petentisf  and  that  the 
applicant  is  bound  to  answer  in  an  ordinary  action  of  damages 
withoat  the  protection  afforded  by  an  issue  of  malice.  The  rationale 
of  the  distinction  is,  that  in  the  case  of  an  application  for  diligence 
the  applicant's  right  is  so  clear  that  the  judge's  warrant  is  not 
requisite,  and  therefore  he  is  to  be  dealt  with  as  a  privileged  party  ; 
while  in  the  other  case  his  right  is  more  doubtful, — it  is  more 
likely,  therefore,  that  he  is  in  the  wrong,  and  a  jury  may  more  easily 
infer  that  he  has  so  acted  as  to  render  himself  liable  in  damages. 

When  a  distinction  has  once  been  laid  down,  it  is  easy  to  state  it 
in  such  a  way  as  to  give  a  show  of  plausibility  to  the  principle 
which  it  involves.  But  in  the  present  case,  a  comparison  of  two 
parallel  cases  will  show  how  little  reason  there  is  for  the  distinction 
in  question.  The  cases  which  we  propose  to  compave  are,  arrest- 
ments on  the  dependence  of  an  action,  and  applications  for'  interim 
interdict.  In  the  former  case,  the  pursuer  of  an  action  of  damages 
estimates  the  injury  as  he  pleases.  His  action  may  be  so  bad  that 
no  counsel  would  advise  him  to  prosecute  it.  If  by  good  fortune, 
and  in  spite  of  the  law,  he  succeeds  in  gaining  a  verdict,  the  injury 
may  be  so  small  that  a  sympathising  jury  cannot  venture  upon 
assessing  it  at  any  higher  figure  than  one  farthing  damages.  His 
own  estimate,  however,  may  range  as  high  as  L.10,000.  We 
mention  a  sum  which  in  practice  is  not  unfrequently  introduced 
into  the  conclusions  of  actions  of  damages,  but  in  point  of  law  there 
is  no  limit  to  the  discretion  of  a  pursuer  in  estimating  solatium ; 
and,  generally  speaking,  the  larger  the  sum  which  he  claims,  the 
more  he  is  likely  to  get,  unless  the  sum  named  is  so  extravagantly 
large  as  to  shock  one's  sense  of  propriety  in  considering  the  figure 
at  which  a  man  might  estimate  the  damage  sustained  through  an 
injury  or  afiront  offered  to  himself.  But  whatever  the  sum  he  may 
pitch  upon,  to  that  amount  the  pursuer  is  entitled,  instantly  upon 
raising  his  summons,  to  arrest  the  money  and  personal  effects,  in- 
cluding ships,  belonging  to  his  adversary.  No  judge's  order — not 
even  the  form  of  judicial  interposition — is  requisite ;  on  the  mere 
production  of  a  summons  signed  by  the  pursuer^s  agent,  a  clerk  in 
the  Begister  Office  is  bound  to  affix  the  signet  to  a  warrant  of 
arrestment,  upon  which  the  pursuer  may  immediately  deprive  his 
adversary  of  the  use  of  his  whole  personal  property.  It  is  some- 
times said  that  a  pursuer  lays  on  arrestments  at  his  own  peril ;  but 
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this  is  not  the  case.  The  defender  cannot  recover  damages  without 
proving  that  his  opponent  acted  maliciously.  How  is  he  to  do 
that  ?  The  probability  is  that  the  party  who  laid  on  the  arrest- 
ments believed  he  had  a  good  ground  of  action.  At  all  events,  it 
would  be  next  to  impossible  to  persuade  a  jury  that  he  did  not  In 
practice,  it  is  well  known  that  a  party  who  takes  an  issue  of  malice 
goes  into  Court  tied  hand  and  foot,  and  that  hardly  in  one  case  in 
ten  does  he  retnm  successful. 

In  comparing  a  party  nsing  arrestment  on  the  dependence  with  the 
applicant  for  interdict,  the  advantage  seems  to  us,  in  any  question  as 
to  responsibility,  to  lie  with  the  latter.  A  party  applying  for  interdict 
says  in  effect  to  the  judge,  ^  Here  is  a  statement  of  my  case,  the  accu- 
racy of  which  I  guarantee.  If  the  Court  think,  upon  that  state  of 
the  facts,  that  I  am  entitled  to  interdict,  I  am  ready  to  avail  myself 
of  the  prohibition.'  In  such  a  case  the  responsibility  ought  to  rest 
entirely  with  the  judge,  unless  the  statements  upon  which  be  is 
asked  to  proceed  are  untrue ;  and  the  liability  of  the  applicant  to  an 
action  of  damages  ought  in  strict  justice  to  be  determined  by  the 
truth  of  his  statement.  But  the  issue  which  is  actually  put  to  the 
jury  is,  whether  the  party  wrongfully  obtained  the  interdict  and  put 
it  in  force, — an  issue  from  which  the  jury  are  at  liberty  to  infer 
that  the  ultimate  failure  of  the  applicant  to  establish  his  claim  is 
sufficient  to  render  him  liable  as  for  a  wrongful  use  of  the  warrant 

To  a  non-legal  mind,  it  would  seem  that  a  party  who  executes  a 
diligence  which  he  obtains  at  his  own  hand,  without  the  possibility 
of  being  restrained  in  putting  it  into  execution,  ought  to  be  held 
liable  according  to  a  stricter  canon  of  responsibility  than  he  who 
merely  puts  in  force  a  warrant  granted  upon  cause  shown,  and 
which  the  judge  may,  and  oflen  does  withhold,  if  he  sees  reason  to 
do  so.  The  fact  that  the  degree  of  liability  is  stricter  in  the  case 
of  warrants  of  interdict  than  in  that  of  arrestments  on  the  depend- 
ence, can  only  be  accounted  for  by  the  consideration  that  the  law 
in  this  class  of  cases  Is  the  result  of  hap-hazard  decision,  and  that  at 
the  time  when  the  Court  began  to  be  chary  in  granting  issues  con- 
taining the  element  of  malice,  the  application  of  that  form  of  issue 
to  actions  for  wrongful  arrestment  had  become  inveterate.  In  the 
last  case  in  which  the  point  was  raised  (  Wolthekker  v.  The  Northern 
Agricultural  Co.,  1  MT.  211) — a  Second  Division  case — the  in- 
ti'oduction  of  the  element  of  malice  into  an  issue  of  this  kind  was 
defended  solely  upon  the  ground  that  it  had  been  so  settled  by  a 


THX  DEFBNCE  OF  PRIYILEOB  IN  ACTIONS  OF  DAMAGES.     259 

series  rerum  jtidicatarum  (see  Brodie  v.  Youngj  13  D.  737 ;  Henning 
T.  EewUsofij  14  D.  487)  ;  while  in  other  recent  cases  upon  malice, 
the  Jadges  of  the  First  Division  have  expressed  their  regret  that 
the  Court  had  gone  so  far,  and  intimated  a  resolution  not  to  extend 
the  requirement  of  the  proof  of  malice  to  cases  to  which  it  had  not 
been  previously  applied. 

4.  Among  the  examples  of  judicial  proceedings  involving  the  ap- 
plicant in  liability  for  damages,  even  where  he  is  not  alleged  to  have 
acted  malafide^  we  may  notice  the  case  of  applications  to  the  Sheriff 
fur  warrant  to  confine  a  party  as  a  lunatic.  In  the  first  case 
of  that  kind  which  came  before  the  Court  of  Session  {Dickie  v. 
Dicl^y  12  July  1825,  3  Murray  509),  the  question  as  to  the  neces* 
sitj  of  malice  does  not  appear  to  have  been  raised  before  the  trial. 
But  in  the  subsequent  case  of  Strang  v.  Strang  (11  D.  378),  which 
was  carefully  considered,  the  issue  granted  was  one  of  wrongful  de* 
tention ;  and  this  precedent  was  followed  in  the  case  of  Mackintosh 
V.  Fraser  (21  D.  783).  As  the  decision  of  the  Court  of  Session 
npon  this  point  was  not  questioned  in  the  House  of  Lords  in  the 
final  appeal,  the  judgment  of  the  Court  will -now  be  regarded  as  an 
authoritative  precedent  for  all  similar  cases.  There  can  be  little 
doubt  that  in  the  hands  of  an  impartial  judge,  a  defender  in  an 
action  of  damages,  if  he  has  a  good  case,  can  well  afford  to  dispense 
with  the  nominal  protection  afforded  by  an  issue  of  malice.  There  is 
much  force  in  the  Lord  President's  observations  upon  this  point,  in 
the  case  to  which  we  have  just  referred.  *  The  word  ^^  wrongful,"' 
said  his  Lordship,  ^  is  an  expansive  word.  It  is  flexible,  and  adapts 
itself  to  a  variety  of  circumstances ;  and  when  we  see  that  the  Judge 
(Lord  Glenlee)  on  the  trial  of  the  case  of  Dickie  found  room  to  lay 
down  the  doctrine  reported  in  that  case  without  even  the  word 
'^wrongful" — and  the  eminent  ability  of  that  Judge  gives  great 
weight  and  authority  to  what  he  said, — surely  the  same  doctrine 
may  be  applied  in  this  case,  with  the  additional  aid  of  the  word 
^wrongful"  in  the  issue*  I  am  very  averse  to  extending  the  use  of 
the  words  ^  maliciously  and  without  probable  cause "  beyond  the 
class  of  cases  to  which  they  have  already  been  applied.  In  many 
cases  they  might  mislead  a  jury.  I  am  for  retaining  the  word 
^^  wrongfully "  in  this  issue,  as  being  more  intelligible  to  the  jury, 
and  as  enabling  them  better  to  follow  the  directions  of  the  Judge  in 
any  aspect  of  the  case.'     (21  D.  789.) 

5*  The  observations  which  we  made  in  the  outset,  regarding  the 
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inexpediency  of  determining  before  the  trial  whether  malice  is  an 
essential  part  of  a  pursuer's  case,  &PP^y  ^^th  more  than  ordinaij 
force  to  actions  for  verbal  injury.    The  distinctions  in  this  class  of 
cases  are  so  fine,  that  in  many  instances  it  is  impossible  to  determine 
with  certainty  from  the  record  whether  the  slander  is  or  is  not 
privileged.    Accordingly,  it  has  happened  that  although  an  issue 
has  been  granted  not  containing  the  element  of  malice,  the  evidence 
adduced  at  the  trial  established  the  case  to  be  really  one  of  pri- 
vilege ;  and  in  a  case  of  this  description  it  was  held  that  the  Jadge 
rightly  charged  the  jury  to  find  for  the  defender,  on  the  ground 
that  malice  had  not  been  put  in  issue  {Fentan  v.  Currie,  5  D.  705). 
In  the  cases  in  which  the  defence  of  privilege  is  raised,  it  frequently 
happens  that  the  circumstances  constituting  the  privilege  are  denied 
by  the  pursuer ;  as,  for  example,  where  the  slander  consists  in  a 
public  censure,  or  in  an  opinion  privately  expressed  by  an  ecclesi- 
astical body  (see  Dunbar  v.  Stoddart,  11   D.  587 ;  Edwards  r. 
Begbiej  12  D.  1134;   Lockhart  v.  Cummingj  14  D.  452),  or  by  a 
committee  or  public   board  to  which   the   pursuer  was*  in  some 
measure  responsible  {Fraser  v.  Wilsony  13  D.  289 ;  Sae  v.  APLay, 
3  July  1852).     The  questions,  whether  the  injurious  accusation 
was  pertinent,  whether  the  party  stood  in  such  a  relation  that  the 
defender  was  in  duty  bound  to  state  his  opinion,  and  whether  the  ex- 
pressions  were  matters  of  opinion,  or  were  statements  of  fact  untme 
in  their  substance,  and  therefore  not  privileged,  can  never  be  satis- 
factorily determined  until  the  circumstances  have  been  ascertained 
at  the  trial.     As  things  are,  the  considerations  upon  which  the  de- 
fender's right  to  shelter  himself  under  the  plea  of  privilege  depend, 
must,  for  the  purpose  of  settling  the  form  of  the  issue,  be  assumed 
by  the  Court  one  way  or  other  without  evidence. 

Closely  connected  with  the  subject  of  privilege  in  actions  for 
verbal  injury,  is  the  procedure  for  enabling  the  defender  to  lead 
evidence  in  justification.  According  to  our  present  practice,  a  de- 
fender is  not  entitled  to  justify  a  slander  unless  he  takes  a  counter 
issue ;  and  his  doing  so  is  regarded,  both  by  the  Court  and  a  jury,  as 
a  virtual  admission  of  the  slander.  No  middle  course  is  op^  to 
him.  Nor  is  he  even  entitled,  weighted  as  he  is,  to  claim  the 
benefit  of  his  plea,  unless  he  justify  every  word  that  he  has  used  in 
its  most  strict  and  literal  signification.  Bat  in  common  sense,  if 
not  in  law,  the  plea  of  justification  is  closely  identified  with  the 
^denial  of  the  use  of  the  words  in  a  slanderous  sense.     In  the  class  of 
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cases  in  which  an  inuendo  is  requisite — by  much  the  most  numerous 
chsSf — the  pursuer  generally  attempts  to  attach  to  the  words  a  more 
injorious  meaning  than  they  naturally  bear.  In  such  cases,  the 
real  defence  is  that  the  words  were  used  in  a  less  opprobrious  sense ; 
and  that  in  the  sense  in  which  they  were  actually  used,  they  were 
true.  According  to  our  present  arbitrary  forms  of  pleading,  a  de- 
fender is  virtually  shut  out  from  this  line  of  defence  altogether. 
He  must  either  deny  the  calumnious  meaning  out  and  out,  or,  by 
taking  a  counter  issue,  virtually  admit  it,  and  undertake  the  onus  of 
proving  up  to  the  full  measure  of  the  insinuation  which  the  words 
are  alleged  to  conceal.  The  obvious  remedy  is  to  allow  the  de- 
fender, in  all  cases,  to  lead  evidence  in  justification  of  the  libel,  either 
in  whole  or  in  part,  without  requiring  him  to  go  to  the  jury  with  a 
formal  issue  of  justification,  and  to  leave  it  to  the  jury  to  determine 
whether  any  appreciable  injury  had  been  sustained  in  consequence 
of  the  use  of  the  words  in  the  circumstances  of  provocation  which 
the  evidence  may  disclose. 
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The  announcement  of  a  Trustee  Act  for  Scotland,  when  made  two 
years  ago,  was  received  with  general  satisfaction  by  those  who  were 
conversant  with  the  difBculties  which  beset  this  important  depart- 
ment of  practical  law;  but  that  feeling  was  succeeded  by  one  of 
disappointment  when  the  very  limited  scope  of  the  Act  came  to  be 
known.  The  truth  is,  however,  that  the  Act  of  1861  was  not,  pro- 
perly speaking,  a  Trustee  Act,  but  a  Conveyancing  Act,  supple- 
mentary to  the  provisions  of  the  class  of  statutes  of  which  the 
Titles  to  Land  Acts  are  the  latest  examples.  Its  sole  purpose  was 
to  shorten  conveyances  by  implying  certain  clauses  usually — indeed, 
we  may  say,  invariably — introduced  into  modem  trust  deeds,  and  at 
the  same  time  to  give  the  benefit  of  those  implied  provisions  to 
trustees  acting  under  settlements  from  which  they  had  been  inad- 
vertently omitted.  Such  at  least  was  the  view  taken  by  the  First 
Division  in  delivering  judgment  in  the  recent  case  of  Heid^  decided 
March  20,  1863  (J.  of  J.,  p.  210),  in  which  case  it  was  determined 
by  a  majority  of  the  whole  Court  that  the  provisions  of  tlie  statute 
were  retrospective.  The  Lord  President  observed  that  the  powers 
which  the  Act  introduces  by  implication  into  private  deeds  of  trust 


262        FBOPOSED  AHENDHBNT  OF  THE  LAW  OF  TRUSTEES. 

had  become  very  common  in  trust  deeds,  and  were  increasingly  so; 
adding,  that  he  had  never  known  an  instance  where  sach  claiues 
had  been  omitted  from  a  deed  ex  proposito. 

A  bill  has  already  passed  one  branch  of  the  Legislatore  for  the 
purpose  of  giving  the  sanction  of  legislative  authority  to  the  con- 
struction of  the  Act  promulgated  by  this*  decision.  In  point  of 
principle,  it  is  perhaps  most  fitting  that  a  declaratory  enactment  of 
such  a  nature  should  not  be  mixed  up  with  new  provisions*  At  the 
same  time  it  is  desirable  that  those  enabling  provisions,  so  long 
desiderated  by  the  profession,  and  to  which  we  have  adverted  under 
the  general  name  of  a  ^  Trustee  Act,'  should  no  longer  be  withheld; 
and  as  there  is  so  little  business  doing  in  Parliament  in  the  present 
session,  a  favourable  opportunity  presents  itself  for  carrying  so 
useful  a  measure  into  practical  effect.  The  English  Trustee  Acts, 
13  &  14  Vict.,  c.  60,  15  &  16  Vict.,  c.  55,  and  more  e^edallj 
the  Acts  22  &  23  Vict.,  c.  35,  23  &  24  Vict.,  c.  145,  are  uni* 
versally  admitted  to  have  been  of  the  greatest  utility.  We  have  no 
doubt  that  many  troublesome  Chancery  suits  have  been  nipped  in 
the  bud,  and  much  valuable  property  saved,  by  the  judicious  exer- 
cise, under  the  control  of  the  Court,  of  the  powers  thereby  conferred 
upon  English  trustees.  While  we  refer  to  the  English  statutes,  it 
is  not  our  intention  to  trouble  our  readers  with  an  analysis  of  their 
contents.  The  statutes  are  not  long,  and  not  much  embarrassed  with 
technicalities.  Those  who  are  interested  in  the  subject  have  the 
means  of  consulting  them.  It  will  be  more  to  the  purpose  that  we 
should  at  once  direct  the  attention  of  the  profession  to  the  points  in 
which  our  own  law  is  defective ;  which  we  shall  accordingly  proceed 
to  do,  premising  that  the  more  important  of  the  remedial  sug^tions 
that  we  have  to  offer,  have  been  borrowed  from,  or  suggested  by, 
the  provisions  of  the  English  Trustee  Acts. 

1.  The  first  improvement  which  we  have  to  suggest,  is  one  which 
might  with  propriety  have  been  included  in  the  Trustee  Act  of 
1861.  It  is,  that  all  powers  of  sale  should  be  held  to  include  a 
power  of  selling  either  by  public  roup  or  private  bargain,  either  in 
whole  or  in  lots,  and  either  at  one  or  at  several  times.  It  has  been 
laid  down  by  Professor  Bell  (Com.  5th  Ed.,  i.  38),  that  a  general 
power  entitles  trustees  to  sell  by  private  bargain,  and  a  similar 
opinion  is  expressed  by  Mr  Lewin  (Trusts,  4th  Ed.,  p.  800) ;  but 
no  express  decision  on  the  subject  is  to  be  found  either  in  the 
•English  or  Scotch  Beports,  and  the  point  was  considered  sufficiently 
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doabtfiil  to  jastify  the  insertion  of  a  declaratory  clause  in  the  terms 
above  mentioned  in  the  last  Trustee  Act  for  England. 

2.  In  that  class  of  trusts,  more  important  than  numerous,  in 
vhich  trustees  are  directed  to  invest  money  in  the  purchase  of 
landed  estate,  it  is  desirable  that  they  should  be  enabled,  either  at 
their  own  hand  or  subject  to  the  control  of  the  Court,  to  exercise  a 
somewhat  larger  discretion  than  is  usually  implied  in  the  ordinary 
terms  of  a  direction  to  purchase  and  convey.  For  example,  where 
lands  are  directed  to  be  purchased  with  the  view  of  being  settled 
upon  the  heirs  of  an  existing  destination,  it  is  reasonable  that,  in 
default  of  an  eligible  purchase  occurring,  the  trustees  should  be 
empowered  to  apply  part  of  the  money  in  paying  off  debts  affecting 
other  lands  destined  to  the  same  series  of  heirs.  If,  on  the  other 
hand,  there  is  no  existing  debt,  and  the  only  eligible  purchase  is 
one  that  requires  the  expenditure  of  a  larger  sum  of  money  than 
the  trustees  have  at  their  command,  they  should  be  enabled  to 
make  a  purchase  on  the  footing  of  a  portion  of  the  price  being 
secnred  upon  the  estate.  Both  these  amendments  involve  the 
principle  tliat  testamentary  trustees  charged  with  the  duty  of  ad- 
ministering property  should  use  the  same  discretion  as  a  prudent 
proprietor;  provided  that  such  discretion  is  not  exercised  in  a 
manner  inconsistent  with  the  leading  purpose  or  intention  of  the 
settlor.  It  is  upon  that  principle  alone  that  any  legislative  enlarge- 
ment of  the  powers  of  trustees  can  be  defended ;  and  experience 
has  proved  that  the  more  ample  the  powers  and  the  larger  the  dis- 
cretion vested  in  trustees  possessing  the  confidence  of  the  settlor, 
the  more  likely  it  is  that  his  trusts  will  be  executed  beneficially 
and  economically. 

3.  Our  next  suggestion  belongs  to  the  same  category  of  provisions 
as  that  embodied  in  the  first  paragraph.  It  is  that  the  bond  fide 
payment  to  and  the  receipt  of  a  quorum  of  trustees,  or  their  factor 
duly  aothorized,  should  effectually  discharge  purchasers  and  debtors 
from  seeing  to  the  application  of  any  sums  of  money  which  they 
may  be  bound  to  pay,  or  from  being  answerable  for  the  loss  or  mis- 
application of  the  money.  The  decisions  of  the  English  Courts  upon 
the  validity  of  trustees'  receipts,  and  the  liability  of  strangers  dealing 
with  trustees,  as  summarized  by  Mr  Lewin,  occupy  no  less  than 
thirty  pages  of  his  excellent  Treatise.  The  paucity  of  native  autho- 
rity on  the  same  class  of  questions  is  due  to  the  circumstance  that 
a  provision  exempting  purchasers  from  seeing  to  the  application  of 
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the  purchase-money  is  introduced,  as  matter  of  fixed  style,  into  all 
powers  of  sale  in  Scotch  settlements  prepared  by  professional  con- 
veyancers* We  have  elsewhere  stated  the  grounds  of  an  opinion 
that  at  common  law  pnrchasers  from  trustees,  acting  within  their 
powers,  are  exempt  from  liability  for  the  loss  or  misapplication  of 
the  money  (Law  of  Trusts,  ii.  355)  ;  but  no  writer  has  ventured  to 
lay  down  this  proposition  absolutely,  as  a  settled  point  in  the  law  of 
Scotland.  As  the  existence  of  doubts  on  the  subject  is  occasionally 
a  source  of  much  perplexity  to  practitioners,  and  may  even  affect 
the  value  of  property  exposed  for  sale  under  powers  which  do  not 
contain  the  usual  clause  of  exoneration,  it  will  at  once  be  seen  that 
this  is  a  fitting  subject  for  legislative  declaration.  The  declaration 
which  we  propose  has  been  embodied  in  one  of  the  English  Trustee 
Acts  (22  &  23  Vict,  c.  35)  ;  and  its  legislative  recognition  is  justly 
valued  as  an  important  addition  to  the  security  of  titles  where  pro- 
perty has  passed  through  the  hands  of  trustees. 

4.  Important  as  it  is  that  the  responsibility  of  trustees  acting 
under  express  powers  should  be  clearly  understood  and  defined,  it 
is  not  less  important  -  that  parties  who  are  entrusted  with  the  ad- 
ministration of  property  should,  when  necessity  or  expediency  re- 
quires, be  enabled  to  deal  with  it  as  the  truster  himself  would  have 
done,  if  he  had  lived  to  give  directions  adapted  to  the  altered  cir- 
cumstances of  his  family.  In  all  well-drawn  settlements,  large 
discretionary  powers  are  given  to  the  trustees.  But  if  such  powers 
are  withheld — it  may  be,  from  the  inexperience  of  the  truster,  or  the 
unskilfulness  of  his  solicitor— ought  the  beneficiaries,  who  alone  are 
interested  in  the  estate,  to  sufier  the  hardships  incident  to  such 
omission  or  negligence  ?  We  think  not.  It  would  be  too  much  to 
confer  upon  trustees  an  absolute  power  in  matters  discretionaijj 
where  such  powers,  from  whatever  motive,  or  from  no  motive  at  all) 
have  been  withheld  by  the  truster.  But  in  such  cases  the  judg- 
ment of  the  Supreme  Court  of  Equity,  in  every  country,  may  safely 
be  allowed  to  aid  the  discretion  w*hich  ought  to  have  been  given  to 
the  trustees,  so  as  to  secure  to  the  beneficiaries  the  greatest  amount 
of  benefit  which  they  are  capable  of  deriving  from  the  property. 
The  equitable  jurisdiction  of  the  Court  of  Session  in  Scotland  is 
undoubted,  though,  unfortunately,  the  means  of  explicating  that 
jurisdiction  are  very  defective.  In  the  last  century,  before  the  elastic 
force  of  our  native  jurisprudence  had  lost  its  tension  and  the  liberal 
tendencies  of  the  judges  had  been  thwarted^  as  they  have  since 
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been  under  the  iron  sway  of  the  House  of  Lords,  many  salutary 
principles  of  equitable  administration  were  established, — partly  by 
decision,  partly  by  Acts  of  Sederunt  which  have  received  the  force 
of  ]aw.  But  in  later  times  the  Court  has  been  disabled  from 
adapting  its  equitable  jurisdiction  to  the  altered  requirements  of 
practice,  by  the  conviction  that  any  direction  of  that  jurisdiction 
into  new  channels  would  be  jealously  scrutinized  in  the  Appellate 
Tribunal,  and  that  the  exercise  of  their  discretionary  powers  for  the 
benefit  of  minors  and  persons  under  trust  might  be  endangered  by 
the  results  of  an  appeal.  It  is  only  necessary  to  refer,  in  illustration 
of  our  meaning,  to  the  criticism  passed,  in  the  case  of  Preston  v. 
Melville  and  Others  (2  Robinson  45),  upon  the  exercise  by  the  Judges 
of  the  Court  of  Session  of  the  power  of  nominating  trustees — a  power 
which  unquestionably  belongs  to  the  Court  of  Session  as  a  Court  of 
Equity.  The  doubts  expressed  by  the  Lord  Chancellor  in  that  case 
had  the  effect  of  paralysing  the  action  of  the  Court  from  that  time 
until  the  decision  in  the  Morgan  case,  when  the  House  of  Lords 
directed  the  Court  of  Session  to  exercise  the  power  in  question  by 
appointing  trustees  for  the  management  of  a  charitable  institution. 

To  the  same  influence  we  are  disposed  to  ascribe  the  recent  re- 
fusal of  the  Court  to  interfere  for  the  benefit  of  parties  under  trust, 
in  the  way  of  granting  powers  to  sell  and  to  borrow  money  on 
heritable  security  in  cases  where  such  powers  had  not  been  expressly 
granted  by  the  truster.  Special  powers  are  habitually  conferred  by 
the  Court  upon  judicial  factors  in  cases  where  trust  estates  have 
been  placed  under  judicial  management,  and  there  is  no  reason  why 
they  should  not  be  granted  to  trustees  in  similar  circumstances.  A 
liberal  grant  or  declaration  of  jurisdiction  with  reference  to  appli- 
cations of  this  description,  would  form  the  most  important  feature 
of  any  Trustee  Act  founded  upon  the  principle  which  we  have 
enunciated. 

It  may  have  occurred  to  some  reader3  that  the  grant  of  special 
powers  by  the  Court  to  testamentary  trustees  in  cases  where  the 
truster  has  not  thought  fit  to  confer  such  powers,  would  be  an 
interference  with  the  intention  of  a  deceased  party  which  the  Legis- 
lature ought  not  to  sanction.  But  the  principle  has  been  recognised 
over  and  over  again,  that  the  Legislature  is  entitled  to  interfere 
to  prevent  property  from  being  injuriously  fettered  by  the  act  of  a 
party  who  can  no  longer  derive  any  benefit  from  it.  The  whole 
VOL.  vn. — TSio,  Lxxvn.  mat  1863.  2  l 
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proTisions  of  the  Entail  Acts  involve  a  violation  of  the  will  of  the 
entailer,  similar  in  kind  to  what  is  proposed  in  reference  to  trusts, 
and  mnch  greater  in  degree.  We  do  not  refer  here  to  the  power 
of  disentailing  aftar  the  death  of  the  first  generation  of  heirs-substi- 
tute,— which  introduces  a  different  principle,  ^dz.,  a  direct  snbver- 
sion  of  the  purposes  of  the  settlement  where  those  are  inconsistent 
with  the  ultimate  free  disposal  of  landed  property.  But  the  snbsi* 
diary  provisions  of  the  various  Entail  Acts, — the  powers  given  to 
heirs  in  possession  of  burdening,  exchanging,  feuing,  leasing,  and 
granting  provisions  out  of  lands  held  under  settlements  of  strict 
entail, — ^are  powers  strictly  analogous  in  kind  to  those  which,  we 
think,  the  Court  ought  to  be  in  a  position  to  concede  to  trustees. 

It  only  remains  that  we  should  state  generally  the  provisions  which 
we  conceive  to  be  necessary  for  enabling  the  Court  to  assist  trustees 
in  administering  the  estates  entrusted  to  them.  We  propose  that 
the  Junior  Lord  Ordinary,  or  the  Lord  Ordinary  on  the  Bills  in 
vacation,  should  be  authorized  to  take  into  consideration  petitions 
presented  by  trustees  for  special  powers,  and  to  grant  such  assist- 
ance in  the  administration  of  trusts  as  may  appear  expedient. 

1.)  Among  the  powers  that  might  be  thus  supplied,  we  class 
powers  of  sale,  and  the  power  of  feuing  urban  estates.  The  ideas 
that  prompted  the  Court  in  the  early  part  of  this  century  to  reduce 
a  sale  of  heritable  property  which  had  been  made  under  their  own 
sanction,  belong  to  a  past  age.  We  do  not  mean  that  trustees 
should  be  entitled  to  sell  a  family  estate.  But  the  possession  of  a 
few  acres  of  ground  in  the  country,  or  of  some  desirable  building 
property  in  a  town  which  is  yielding  no  rent,  does  not  necessarily 
confer  on  the  owner  the  status  or  dignity  of  a  Manded  proprietor;' 
and  there  is  no  reason  in  the  world  why  the  trustees  of  a  famSv 
who  find  themselves  charged  with  the  custody  of  property  of  this 
description,  should  not  be  put  in  a  position  to  sell  it,  and  to  lay  out 
the  money  in  investments  of  a  more  suitable  description.  It  may 
be,  nay,  it  is  almost  certain,  that  twenty  years  afterwiu'ds  the 
property  would  fetch  a  higher  price ;  but  in  the  meantime  it  may 
be  yielding  a  very  inadequate  return,  and  the  money  may  be 
wanted  for  the  immediate  maintenance  and  education  of  the  family- 

In  any  application  for  authority  to  sell,  the  judge  would  of 
course  take  all  the  circumstances  into  consideration,  and  endeavour 
to  do  what  was  most  for  the  interest  of  the  parties.  In  the  hands 
of  the  Judges  of  our  Supreme  Court,  such  powers  would  not  be 
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arbitrarily  or  indiscreetly  used ;  and  it  is  not  worth  while,  on  the 
mere  chance  of  a  mistake  being  made,  to  withhold  from  the  Court 
ft  discretion  which,  when  well  exercised,  would  be  productive  of  the 
greatest  benefit,  and  which  would  relieve  trustees  from  the  painful 
alternative  of  having  to  choose  between  the  violation  of  the  condi«- 
tions  of  the  trust,  and  the  neglect  of  the  real  interests  of  their 
coDstitnents. 

(2.)  Powers  to  feu  trust  property  to  a  limited  extent  belong  to 
the  same  class  of  discretionary  trusts  as  powers  of  sale.  These  also 
might  be  supplied  by  the  authority  of  the  Court,  in  cases  where 
their  exercise  is  necessary  to  render  the  property  productive. 
Power  to  borrow  on  the  security  of  heritable  estate  for  the  improve- 
ment of  the  property,  the  payment  of  debts,  or  similar  purposes, 
ought  in  like  manner  to  be  placed  within  the  reach  of  trustees ;  the 
advantage  of  the  estate,  or  the  persons  represented  by  it,  being 
always  the  ruling  principle  in  determining  whether  or  not  they 
ought  to  be  granted. 

(3.)  The  existing  rules  in  relation  to  investments  are  known  to 
have  originated  at  a  time  when  the  facilities  for  the  safe  investment 
of  money  were  different,  both  in  kind  and  degree,  from  those 
which  now  exist.  The  rate  of  interest  payable  upon  first-class 
heritable  securities  is  steadily  diminishing;  and  good  investments 
on  heritable  security  are  less  easily  obtained  now  than  they  were  in 
former  times.  The  reason  is,  that  the  aggregate  wealth  of  the 
countiy  is  increasing  year  by  year,  while  the  quantity  of  land 
available  for  purposes  of  investment  remains  stationary.  It  would 
be  more  correct,  perhaps,  to  say  that  it  is  diminishing ;  for,  in  pro- 
portion to  the  wealth  of  the  community,  so  much  the  less  likely  is  it 
that  the  owners  of  land  as  a  class  will  be  in  want  of  money.  Con- 
currently with  the  causes  which  have  led  to  a  diminution  in  the 
productiveness  of  investments  upon  heritable  security,  others  have 
been  in  operation  which  have  brought  into  the  market  a  class  of 
investments  possessing  many  of  the  advantages  of  investments  on 
heritable  security,  with  the  additional  advantage  of  yielding  a 
slightly  higher  rate  of  interest,  which,  however,  may  perhaps  be 
considered  to  represent  a  corresponding  increment  in  the  risk.^  We 
refer  to  the  better  class  of  Railway  Investments.  Practically,  these 
are  considered  to  be  perfectly  secure;  aoid  in  almost  all  modem 
trust  deeds  power  is  given  to  the  trustees  to  invest  in  such  securities. 
I  ^  High  interest  means  bad  security  1* — Duke  of  WeiUngton, 
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Occasionally,  however,  a  truster  will  die  leaving  a  settlement 
executed  at  a  period  antecedent  to  such  novelties  in  conveyancing. 
His  settlement,  therefore,  will  contain  no  special  powers  in  relation 
to  investment ;  and  if  his  money  should  happen  to  be  invested  in 
railway  or  other  mercantile  stock,  his  trustees  will  have  no  alterna- 
tive, but  to  sell  out,  it  may  be,  at  a  considerable  loss. 

To  meet  such  cases,  we  would  propose,  either  that  trustees  should 
be  allowed,  in  the  absence  of  contrary  directions,  to  continue  all 
investments  of  a  certain  description  (including  railway  and  other 
similar  stock)  which  have  been  left  to  them  as  part  of  the  trustei^s 
estate ;  or  that  they  should  at  all  events  be  entitled  to  defer  selling 
out  for  a  certain  time,  and,  if  need  be,  to  apply  to  the  Court  for 
authority  to  continue  the  investments.  Perhaps  the  former  would 
be  the  preferable  course ;  for  we  fear,  if  the  other  were  adopted, 
that  however  large  the  discretion  intrusted  to  the  Court,  the 
tendency  would  always  be  to  urge  the  trustees  in  the  direction 
tending  to  freedom  from  responsibility,  rather  than  in  that  which 
promised  to  be  most  advantageous  for  the  beneficiaries. 

(4.)  We  have  already  expressed  our  opinion  favourable  to  the 
more  extended  exercise  by  the  Court  of  Session  of  the  power  of 
appointing  new  trustees.  We  do  not  think  it  would  be  advisable  to 
subject  trustees  appointed  by  the  Court  to  any  special  supervision ; 
or  to  put  them  in  a  difierent  position  from  trustees  nominated  or 
assumed  under  the  authority  of  the  truster.  Any  such  attempt 
would  in  all  probability  prove  unsuccessful ;  as  trustees  would  not 
accept  unless  they  were  free  to  act  upon  their  own  responsibility. 
The  cases  in  which  the  power  of  appointing  new  trustees  might  be 
exercised  with  advantage,  are  those  in  which  the  trust  has  not 
entirely  lapsed ;  but  where  the  trustee  left  in  the  management  is 
prevented  from  acting  by  himself,  or  exercising  a  power  of  assunp- 
tion  in  consequence  of  his  inability  to  procure  the  consent  of  another 
trustee  who  is  non-resident,  or  disqualified  by  bankruptcy  or  other- 
wise. In  those  cases  where  the  trust  appointment  has  wholly  fuled, 
the  appointment  of  a  judicial  factor  would  generally  be  preferable. 
Still,  we  would  not  wish  to  discourage  applications  for  the  appoint- 
ment of  gratuitous  trustees,  even  in  this  class  of  cases ;  bat  would 
leave  a  large  discretion  to  the  Court,  to  be  exercised' as  circumstances 
might  require. 

(5.)  One  of  the  principal  objects  of  the  English  Trustee  Acts  of 
1850  and  1852,  was  to  enable  the  Court  to  give  titles  of  possession 


PROPOSED  AMENDMENT  OF  THE  LAW  OF  TRUSTEES.         269 

to  parties  entitled  to  property  standing  in  the  names  of  trustees  or 
agents  for  their  behoof.  The  mode  in  which  such  titles  are  given  is 
by  a  vesting  order  pronounced  by  a  judge  of  the  Court  of  Chancery 
upon  a  summary  application,  for  that  purpose.  In  our  own  practice 
there  are  two  methods  of  obtaining  such  a  title ;  viz.,  by  declaratory 
adjadication,  and  by  the  appointment  of  a  judicial  factor  with 
authority  to  make  up  titles.  The  first  method  is  only  applicable  to 
heritable  estate,  and  is,  moreover,  incapable  of  being  applied  except 
in  cases  where  all  the  parties  are  in  a  position  to  claim,  and  to  take 
immediate  possession.  The  mode  of  completing  a  title  by  the 
appointment  of  a  judicial  factor  has  been  simplified  by  the  Titles  to 
Land  Acts,  but  is  capable  of  further  simplification.  The  parties 
should  be  allowed  to  apply  for  the  appointment  of  a  factor  with 
authority  to  complete  titles,  so  as  to  save  the  expense  of  printing 
two  petitions.  After  the  appointment  is  made,  procedure  might  be 
sisted,  to  enable  the  factor  to  look  into  the  trust  affairs  and  report 
to  the  Court  before  going  on  with  the  completion  of  a  title.  A 
preferable  course  in  many  cases  would  be  to  allow  the  parties  to 
petition  for  authority  to  complete  titles  in  their  oton  namesy  at  the 
sight  of  a  factor  or  commissioner  to  be  appointed  by  the  Court. 

(6.)  The  provisions  of  the  English  Act,  enabling  trustees  to  apply 
by  petition  for  the  opinion  and  advice  of  the  Court  in  relation  to 
matters  of  administration,  are  deserving  of  being  introduced  into 
our  practice.  It  is  sometimes,  but  erroneously,  supposed  that 
trustees  are  protected  by  the  opinion  and  advice  of  counsel.  We 
are  far  from  intending  to  suggest  that  the  advice  obtained  in  this 
way  is  less  valuable  than  that  which  would  be  obtained  from  the 
Court.  But,  unfortunately,  it  happens  that  in  case  of  a  difference 
of  opinion  betwixt  the  leaders  of  the  Bar  and  the  magnates  of  the 
Bench,  the  latter  have  the  pow^er  of  enforcing  their  arguments  by 
awarding  damages  against  trustees  who  have  been  so  indiscreet  as 
to  conform  to  heretical  doctrines.  Such  being  the  case,  it  is  but  fair 
that  trustees  exercising  a  gratuitous  office,  as  they  do,  should  have 
it  in  their  power  to  avoid  unnecessary  personal  liability  by  applying, 
when  necessary,  for  the  protection  of  an  order  of  Court. 

Lastli/j  Trustees  are  at  present  entitled  to  apply  for  and  obtain 
judicial  exoneration,  unless  all  the  parties  interested  concur  in 
granting  an  absolute  discharge.  But  the  means  of  obtaining 
exoneration  might  be  improved.  The  method  usually  resorted  to, 
is  that  of  an  action  of  mtdtiplepoinding  and  exoneration,  in  which 
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nil  parties  are  invited  to  come  forward  and  discuss  their  claims  at  tbe 
expense  of  the  estate.  This  form  of  action  is  needlessly  provocatiTe 
of  litigation.  Why  shoald  parties  be  invited  to  come  forward  and 
contest  imaginary  claims,  if  the  trostees  tnily  believe  that  all  just 
claims  have  been  already  settled  ?  Besides,  the  form  of  the  process 
when  no  claims  are  lodged,  is  sach  as  to  cast  ridicule  and  suspicion 
upon  the  proceeding  in  the  minds  of  those  who  are  not  aware  that 
the  sole  object  of  the  action — a  perfectly  legitimate  one,  of  course- 
is  to  obtain  exoneration.  Instead  of  the  existing  form,  we  propose, 
where  the  object  is,  not  the  determination  of  competing  interests, 
but  the  obtaining  of  a  judicial  discharge,  that  trustees  should  be  at 
liberty  to  apply  for  exoneration  by  petition,  the  prayer  of  which 
should  not  be  granted  until  after  a  remit  has  been  made  to  some 
qualified  person.  In  the  event  of  opposition  of  a  nature  that  could 
not  properly  be  met  in  a  summary  process,  the  opposing  party 
should  have  liberty  to  raise  an  action,  and  further  procedure  under 
the  petition  should,  in  the  meantime,  be  stayed. 
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DETERMINED  BY  THE  JUDGES.—1862. 

No.  36. — Stevoartry  of  Kirkcudbright, 

Walter  M'Oulloch,  Esq.  of  Aidwall,  appealed  against  the  following  entry  in 
the  Valuation  Roll  of  the  parish  of  Lochnitton,  for  the  year  1862-63 : — 


Description  of 
Subject. 

Proprietor. 

Occupier. 

Tenant  under 

Lease  of  19 

years  and  less 

than  57  years. 

Yearly  Bent  or 
Value  as  esti- 
mated by  As- 
BSBsar. 

Farm  of  Loch- 
anhead. 

Walter 
M'CuUoch. 

Edward 
M'Culloch. 

Edward 
M'CnIloch. 

L.2dO    0    0 

It  was  stated  by  the  appellant  that  the  farm  was  advertised  to  be  let  in  the 
spring  of  1859,  and  that  the  highest  rent  offered  for  it  was  L.140,  on  condition 
of  the  houses  and  fences  being  put  in  proper  repair,  which  would  have  cost 
several  hundred  pounds ;  but  not  being  satimed  with  thia  offer,  he  retained  the 
farm  in  his  own  possession,  intending  to  improve  it ;  and  having  obtained  an 
advance  from  Government,  under  the  Drainage  Acts,  for  the  whole  estate,  he 
commenced  the  improvements  upon  this  farm  about  ti^s  end  of  the  year  1859-^. 
In  the  meantime,  however,  he  had  written  to  his  brother,  Mr  Edward  M^Cul- 
loch,  who  was  at  that  time  abroad,  offering  him  a  19  years*  lease  of  the  him  at 
L.140,  provided  he  would  come  home  and  occupy  it.    Mr  Edwaid  M'CoIlodi 
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accepted  of  tius  offer,  returned,  and  took  poeaession  at  AYliitaunday  1 860.  It 
wu  at  thifl  time  arranged  that  the  improvementB  commenced  by  the  appellant 
should  be  completed  hj  him,  and  that  the  tenant  should  expend  a  sum  on  build- 
ing a  dwelling-house,  etc.,  equal  in  amount  to  that  expended  by  the  appellant 
on  drains,  and  that  no  addition  in  the  shape  of  interest,  or  otherwise,  should  be 
made  to  the  rent  during  the  currency  of  the  lease.  The  lease  was  never  for- 
nudly  executed,  nor  the  agreement  regarding  the  improTementa  committed  to 
writting ;  but  the  arrangement  has  been  carried  out  on  both  sides,  each  having 
np  to  this  date  expended  about  L.1000  on  drains,  houses,  and  other  permanent 
improvements. 

The  appellant  referred  to  the  6th  section  of  the  Valuation  Act,  which  pro- 
vides, *  that  ^here  such  lands  and  heritages  are  bona  Jide  let  for  a  yearly  rent, 
conditioDed  as  the  fair  annual  value  thereof,  without  grassum  or  consideration 
other  than  the  rent,  such  rent  shall  be  deemed  and  taken  to  be  the  yearly  rent 
or  value  of  such  lands  and  heritages,  in  terms  of  this  Act,* — and  contended  that 
L140,  the  rent  fixed  by  the  lease  (the  letters  of  the  parties  being  held  to  be 
equivalent  to  a  missive  of  lease),  was  the  fair  annual  value  of  the  lands  when 
let  in  1860,  as  admitted  by  the  assessor,  and  proved  by  the  fact  that  L.140  was 
the  highest  rent  offered  when  the  farm  was  advertised  to  be  let,  and  that  the 
lease  being  for  less  than  21  years,  the  rent  must,  in  terms  of  the  Act,  be 
entered  in  the  Valuation  Roll. 

The  assessor,  on  the  other  hand,  contended  that  the  sum  expended  by  the 
tenant  in  terms  of  the  agreement  entered  into,  when  he  took  possession  of  the 
farm,  was  a  ^  grassum  or  consideration  other  than  the  rent,*  which  he  agreed  to 
pay  for  the  improvements  to  be  effected  by  the  landlord,  and  that  the  existence 
of  two  aeparate  agreements  did  not  in  the  slightest  degree  affect  the  case.  The 
iandlord  nad  undertaken  to  improve  the  subject, — ^and  that  with  money  bor- 
rowed from  Grovemment,  upon  which  he  is  himself  paying  interest, — ^upon  con- 
dition that  the  tenant,  instead  of  paying  the  interest  on  the  sum  expended, 
should  lay  out  a  sum  of  money,  which  may  be  held  to  be  equivalent  to  the 
interest  usually  stipulated  for  in  such  cases,  upon  other  permanent  improve- 
ments which  would  come  into  possession  of  the  landlord  at  the  end  of  the  lease, 
and  which  he  had  paid  for  by  his  outlay  on  drainage.  The  assessor  maintained, 
that  in  consequence  of  this  ^  grassum  or  consideration,*  the  clause  in  the  Act 
fixing  the  rent  as  the  yearly  value  was  inapplicable,  and  that  the  lands  fell  to  be 
Talued^  irrespective  of  the  lease,  in  terms  of  the  first  clause  of  section  6th,  viz., 
at '  the  rent  at  which,  one  year  with  another,  such  lands  and  heritages  might, 
ih  their  actual  state,  be  reasonably  expected  to  let  from  year  to  year.' 

The  GonamiflBioners  being  of  opinion  that  the  lands,  when  let  in  1860,  were 
honajide  let  for  a  rent  conditioned  as  their  fair  annual  value,  without  grassum 
or  consideration  other  than  the  rent,  and  that  no  interest  or  additional  rent  was 
received  by  the  appellant  in  respect  of  the  improvements,  sustained  the  appeal, 
and  reduced  the  valuation  to  L.140  ;  with  which  decision  the  assessor  declared 
himself  diaBatisfied,  and  craved  a  case  for  the  opinion  of  Her  Majesty*8  Judges. 
—Judgment  for  the  appelant. 

No.  37. — County  of  Stirling. 

His  Grace  the  Duke  of  Montrose,  by  his  chamberlain,  William  Gardner  Jolly, 
Esq.,  appealed  against  the  following  entry  in  the  Valuation  Roll  of  the  parish 
of  tf  Qchanan :— > 


\    Desciiption  of 
Subject. 

Proprietor. 

Tenant. 

Yearly  Rent  or 
Value. 

SbootingB. 

Duke  of  Mon- 
trose, Buchanan 
House,  Drymen. 

Walter  Paterson, 

Archibald  Orr 

Ewmg,  and  James 

Campbell. 

L.85    0    0 
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It  was  stated  for  the  noble  appellant  that  the  shootings  comprehended  nnder 
the  above  entry  had  been  held  for  many  years  by  Samuel  Ruasell  Brown,  Esq., 
of  Queen  Street,  Glasgow,  first  at  a  rent  of  L.35,  and  afterwards  at  a  rent  of 
L.50,  and  that  this  latter  sum  had  been  the  actual  rent  paid  since  1847  down 
to  the  present  time,  and  that  it  was  the  full  value  of  the  subjects  let.  That 
this  was  the  sum  returned  to  the  assessor  on  behalf  of  the  appellant,  which 
he  contended  is  the  value  that  ought  to  have  been  inserted  in  the  Valuatioa 
Koll. 

The  assessor  did  not  dispute  that  L.50  was  the  rent  actually  paid  by  the 
tenants,  and  he  admitted  that  it  was  a  bona  fide  rent,  but  contended  that  a  new 
lodge  had  recently  been  erected  upon  the  grounds,  and  that  the  sum  of  L.35 
added  to  the  return  made  by  the  noble  proprietor  was  for  the  value  of  this 
lodge. 

It  was  explained,  upon  the  part  of  the  noble  appellant,  that  in  the  year  18M, 
while  the  tenant  Mr  Brown's  right  to  the  shootings  was  current,  he  made  appli- 
cation to  the  proprietor  to  build  a  lodge,  which  he  refused  to  do,  and  then  the 
tenant,  of  his  own  accord,  offered  to  build  a  new  lodge,  upon  his  receiving  a 
writing  securing  him  in  the  possession  of  the  subjects  let  for  a  period  of  nine- 
teen years  from  that  date.  This  was  agreed  to,  and  accordingly  a  minute  of 
lease  was  written  out  in  the  usual  terms. 

The  right  thus  created  in  favour  of  Mr  Brown  was,  at  his  request,  transferred 
by  the  proprietor  at  May  1862,  without  any  alteration  in  its  terms,  to  the  pre- 
sent tenants. 

A  new  lodge  was  built. 

It  was  contended  for  the  noble  appeUant^lst,  That  the  subject  let  by  him 
and  the  subject  entered  in  the  Valuation  Roll  was  the  shooting  upon  the  lands 
in  question,  and  the  actual  bona  fide  rent  of  the  subject  let  was  L.50. 

2d,  That  the  voluntary  expenditure  of  the  tenant  in  the  building  of  the  lodge 
created  a  distinct  and  separate  property  which  did  not  belong  to  the  appellaat 
till  the  termination  of  the  lease,  and  from  which  he  did  not  derive  any  benefit 
nntil  then. 

3d,  That  the  subject  let  being  the  mere  right  of  shooting,  could  not  be  intrin- 
sically enhanced  in  value  by  the  addition  of  the  lodge ;  and  although  a  larger 
rent  might  be  got  at  the  termination  of  the  lease  for  the  shootings,  and  the 
lodge  as  an  adjunct  of  them,  this  increased  value  was  for  the  separate  property 
of  the  lodge,  and  as  t^  did  not  become  the  property  of  the  appellant  till  the 
expiry  of  the  lease  of  the  game,  it  was  not  until  then  that  he  could  be  liable 
for  it. 

4th,  That  the  subject  being  in  point  of  fact  let  for  a  yearly  rent,  conditioned 
as  the  fair  annual  value  thereof,  that  rent  must,  in  terms  of  the  Act  of  Parlia- 
ment, be  entered  in  the  Valuation  Roll.  That  the  voluntary  expenditure  of  the 
tenant  could  not  be  looked  upon  either  as  a  grassum  or  consideration  in  favour 
of  the  proprietor,  because  the  expenditure  was  solely  for  the  tenant's  own  benefit 
The  subject  let-  could  neither  be  improved  or  increased  in  value  from  ihe  ex- 
penditure, and  the  property  created  by  the  tenant  did  not  become  the  appel- 
lant's till  the  end  of  the  period  during  which  the  tenant  held  the  shootings,  at 
which  time,  and  not  sooner,  he  would  be  liable  for  the  value  thereof. 

The  appellant  founded  upon  the  cases  of  Lord  Lovat,  15th  December  1859, 
and  25th  March  1861,  as  strictly  analogous  with  the  present,  where  it  was 
found  that  property  created  by  the  tenant  could  not  be  valued  as  against  the 
landlord  till  the  termination  of  the  lease. 

Upon  the  part  of  the  assessor  it  was  stated,  that  section  6th  of  the  Lands 
Valuation  Act  provides  that  where  *"  lands  and  heritages  are  bona  fide  let  for  a 
yearly  rent,  conditioned  as  the  fair  annual  value  thereof,  without  grassum  or 
consideration  other  than  the  rent,  such  rent  shall  be  deemed  and  taken  to  be 
the  yearly  rent  or  value  of  such  lands  and  heritages,  in  terms  of  this  Act ; '  and 
he  contended  that  in  this  case  there  was  a  consideration  other  than  the  rent,  as 
the  tenant  was  bound,  in  addition  to  paying  a  rent  of  L.50,  to  expend  L.dOO  in 
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imprtmng  and  enhancing  the  value  of  property  belonging  to  the  Duke,  who 
woald  ultimately  reap  the  benefit,  and  that  the  subjects  should  therefore  be 
T&Iued  as  they  now  exist,  irrespective  of  the  lease. 

The  assessor  could  not  see  that  the  cases  quoted  by  the  appellant  were  in  any 
way  analogous  to,  or  had  any  bearing  on,  the  question  at  issue,  but  he  referred 
to  case  No.  16,  decided  by  the  judges,  which,  though  not  exactly  similar  to  the 
present  case,  he  maintained  contained  the  principle  for  which  he  contended. 
He  therefore  asked  that  the  valuation  should  be  confirmed. 

The  Commiasionera  present  came  to  a  division,  when  they  decided  by  a 
majority  of  one  to  sustain  the  appeal. 

The  assessor  thereupon  craved  a  case  for  the  opinion  of  Her  Majesty's  Judges. 
-^Judgment  for  the  appellant. 

Nos  38. — Burgh  of  Dundee. 

The  Scottish  Central  Railway  Company,  by  their  agent,  Mr  C.  Kisrr,  Dundee, 
appealed  against  the  following  entry  in  the  Valuation  Koll  of  the  burgh  of 
Dundee,  for  the  year  ending  Whitsimday  1863,  viz. : — 


Description  and 

Situation 

of  Subject. 

Proprietor. 

Tenant. 

Occupier. 

Yearly  Rent 
or  Value. 

Pier  and  Landing- 
place,      South 
Union  Street. 

Scottish  Cen- 
tral Railway 
Company,  p. 
Chris.  Kerr. 

Proprietors. 

L.200. 

« 

It  was  stated  on  behalf  of  the  appellants,  that  the  Scottish  Central  Railway 
Company  appealed  against  the  valuation,  both  as  respects  the  description  of  the 
subjects  valued,  and  the  description  of  the  proprietors  and  of  the  tenants  and 
c^ccupants,  and  also  as  respects  the  amount  of  the  valuation,  on  the  following 

gTX>TlIKi8: — 

(1.)  The  *  Pier  and  Landing-place^  at  South  Union  Street,  which  the  assessor 
hs  valued  at  L.200,  are  a  portion  of,  or  adjuncts  to,  the  Tay  Ferries,  and  are 
nsed,  and  can  lawfully  be  used  only,  in  connection  therewith.  They  were  pur- 
chased and  constructed  for  the  purposes  of  the  ferries  in  terms  of  section  31  of 
•)9  (Jeorge  IIL,  cap.  113,  and  if  proper  subjects  of  valuation  at  all,  ought  to  be 
included  along  therewith  in  one  cumulo  valuation,  and  the  entry  in  the  Valuation 
Holl  ought  so  to  describe  them,  and  not  as  separate  subjects  of  valuation.  The 
correct  description  of  the  subjects  is  important,  because  while  ^  ferries  *  are  not 
assessable  for  some  of  the  local  rates,  ^  piers  and  landing-places '  are  said,  by  the 
<*»Uectore  of  those  local  rates,  to  be  within  the  range  of  their  assessing  powers. 
The  Tay  Ferriea,  moreover,  are  not  situated  within  the  burgh  of  Dundee,  but 
extend  over  a  space  comprising  from  Ferry-Port-on-Craig  to  Balmerino  on  the 
south  side,  and  Broughty  Castle  and  Invergowrie  Bay  on  the  north  side  of  the 
Tay;  and  it  is  contended  that  the  ^pier  and  landing-place,*  though  locally 
within  the  burgh,  must  follow,  in  questions  of  this  kind,  the  principal  subject 
to  which,  l^  the  Acts  of  Parliament,  they  are  inseparably  attached.  The  Tay 
Ferries,  and  adjuncts  thereof,  are  not  ^  lands  and  heritages '  in  the  sense  of  the 
Valuation  of  Lands  (Scotknd)  Act,  1854.  There  is,  therefore,  no  warrant  for 
including  them  at  all  in  the  Valuation  Roll. 

(2.)  The  appellants  object  to  the  entry  in  the  Valuation  Roll  of  the  appellants 
^proprietors  of  the  pier  and  landing-places,  and  also  to  the  entry  of  the  appel- 
lants as  being  tenants  and  occupiers  of  these  subjects.  The  appellants  are  not 
proprietors  either  of  these  subjects  or  of  the  Tay  Ferries,  nor  yet  are  they 
tenants  or  occupiers  of  them  ;  strictly  speaking,  there  are  no  proprietors  of  the 
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ferries,  any  more  than  there  are  proprietors  of  turnpike  roads,  bat  the  peison 
vested  ^  with  the  right  of  ferry  harbours  and  landing-places  at  Dundee,*  etc., 
"with  the  power  of  regulating  and  jurisdiction  over  all  ferries  within  the  limits 
above  specified,  are  the  official  and  other  trustees  above  mentioned,  whose  names, 
therefore,  ought  to  be  inserted  in  the  Valuation  Roll,  if  the  ferries  be,  in  any 
sense,  proper  subjects  of  valuation. 

The  appelUmts'  interest  in  the  ferries  arises  from  their  having  acquired  certain 
of  the  mortgages  or  bonds  granted  by  the  ferry  trustees  under  the  powers  of 
the  Acts  relating  thereto,  for  monies  lent  to  them  for  improving  the  piers  and 
landings,  and  other  such  purposes.  The  Exchequer  BiUa  Commissioners  had 
lent  considerable  sums  for  the  purposes  mentioned ;  and  there  being  defaults  in 
the  stipulated  payments,  they,  by  virtue  of  certain  Acts  of  Parliament,  entered 
to  possession  of  the  ferries  under  a  warrant  by  the  Ix)rds  of  Her  Majesty's 
Treasury,  and  the  Lords  of  the  Treasury  appointed  a  manager  who  receives  the 
tolls  and  rates  exigible  at  the  ferries,  in  terms  of  the  Acts  of  Parliament  relating 
to  such  loans. 

(3.)  The  appellants  further  object  to  the  amount  of  the  valuation  made  hy 
the  assessor.  The  sum  at  which  he  has  valued  the  *  pier  and  landing-place  *  is 
L.200  per  annum,  a  sum  altogether  beyond  the  rentable  worth.  The  subjects 
are  dedicated  to  the  use  of  the  public,  and  to  let  them  for  any  Other  purpose 
would  be  illegal.  So,  in  truth,  the  pier  and  landing-places  cannot  be  let; 
cannot  be  made  the  subject  of  rent ;  but,  even  if  they  could  be  separately  let, 
they  would  not  bring  a  rental  at  all  equal  to  L.200.  In  some  previous  years, 
the  ferries  themselves,  with  piers  and  harbours  on  both  sides  of  the  river,  and 
extending  over  many  miles  beyond  Dundee,  were  inserted  in  the  Valuation 
RoUs  at  the  same  sum  of  L.200 ;  and  prima  Jfacie  it  is  extravagant  to  value  the 
'  pier  and  landing-place  ^  at  Dundee  alone,  at  the  same  figure  as  was  judged  suffi- 
cient for  the  whole  system  of  ferries  and  all  their  appendages  on  both  sides  of 
the  river. 

(4.)  If  the  Tay  Ferries  are  to  be  held  as  of  the  character  to  be  included  in  the 
Valuation  Roll,  and  be  subject  to  assessment  as  a  ferry  of  private  proprietary 
would  be,  then  the  Tay  Ferries  must  appear  in  the  proper  Valuation  liolls  of  the 
county  and  burgh,  described  as  a  ferry,  and  valued  as  a  ferry.  Ferries,  as 
private  property,  are  among  the  heritable  subjects  which  the  Valuation  Act 
appoints  to  oe  valued.  The  valuator  is  not  entitled  to  omit  ferries,  and  try  to 
include  the  value,  or  a  portion  of  the  value,  under  another  name.  If  the  Tay 
Ferries  are  really  different  from  the  rest  of  the  Queen^s  highways,  viz.,  the 
public  roads,  and  so  to  be  valued  and  assessed,  then  the  valuator  for  Forfarshire 
cannot  complete  his  Roll  of  Valuation  for  the  several  portions  of  the  county 
which  the  Tay  Ferries  are  attached  to  without  valuing  these  ferries.  But  the 
ferry  cannot  be  valued  as  a  whole,  and  the  piers  and  kmding-places,  which  are 
the  necessary  portions  of  the  ferry  stated  separately,  as  something  over  and 
above  the  ferry ;  so  the  pier  and  landing-places  must  be  struck  out,  leaving  the 
valuator  to  insert  the  ferries  themselves,  if  he  thinks  fit. 

(5.)  The  Tay  Ferries  are  a  right  of  private  property.  The  ferries  were  heW 
by  the  Douglas  family  as  a  private  rignt,  from  which  they  receive  the  sum  of 
L.13,  10s. 

The  assessor  answered,  that  the  valuation  appealed  against  is  on  L.200  as  the 
annual  value  of  the  pier  and  landing-places  attached  to  the  Tay  Ferries,  belong- 
ing to,  and  in  the  occupation  of,  the  Scottish  Central  Railway  Company. 

The  femes  are  not  in  the  burgh  (which  extends  only  to  low  water  mark  in 
the  shore  of  the  Frith  of  Tay),  and  consequently  cannot  be  valued  therein. 

With  reference  to  the  statement,  that  the  public  roads  are  not  subject  to 
valuation,  the  appellants  seem  to  overlook  the  fact,  that  the  houses  occupied  by 
the  collectors  of  tne  tolls,  who  are  appointed  by  the  Commissioners  of  the  roads, 
are  entered  in  the  Valuation  Roll  as  adjuncts  of  the  roads ;  Independently  of  the 
fact,  that  although  the  roads  themselves  are  not  valued  directly,  they  are  in- 
directly, because,  from  the  facilities  they  afford  for  transit,  they  increase  the 
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value  of  the  lands  in  their  neighbourhood.  They  are,  therefore,  if  not  nominally, 
actoally  included  in  the  valuation  of  the  lands.  But  apart  from  this,  the  as- 
sessor is  of  opinion  that  the  pier,  landing-places,  and  ferries,  come  more  pro- 
perly under  tne  same  class  as  railways  and  railway  stations.  The  assessor  for 
these,  who  is  appointed  by  the  Grown,  values  in  each  parish  the  stations  and 
railways  situated  thereija  separately  (sees.  21  and  22,  17  &  18  Vict.,  cap.  91). 
He  cannot  enter  the  whole  of  any  railway  (say  Dundee  and  Arbroath  Railway) 
in  the  buigh  of  Dundee,.notwithstanding  that  the  station  and  part  of  the  rail- 
way are  in  the  burgh  ;  neither  can  the  assessor  enter  the  ferry,  which  is  not  in 
the  burgh,  in  addition  to  the  pier  and  landing  -places,  which  are. 

By  aec.  63,  Rule  9,  of  5  &  6  Vict.,  cap.  35  (Property  Tax  Act),  every  person 
haying  the  use  of  any  lands  or  tenements  shall  be  taken  and  considered  as  the 
oocnpier  of  such  lands  and  tenements  ;  therefore,  under  said  Act  the  Scottish 
Central  Railway  Company  are  held  by  the  assessor  as  tenants  and  occupants  ; 
and  for  the  same  reason  he  also  holds  them  to  be  tenants  and  occupants  of  the 
pier  and  landing-places  under  the  Lands  Valuation  Act.  The  steamers  used  to 
work  these  ferries  are,  as  the  assessor  understands,  registered  in  the  Custom 
House  books  in  the  names  of  certain  of  the  directors  of  the  Scottish  Central 
Pailway  Company ;  hence  it  is  incumbent,  in  terms  of  the  Acts  of  Parliament, 
for  the  aasesBor  to  enter  the  Company,  not  only  as  proprietors,  but  also  as 
tenants  and  occupants  of  the  pier  and  landing-places. 

The  ferries  stood  formerly  valued  at  L.300 ;  but  as  the  assessor  was  of  opinion 
that  he  could  only  value  that  portion  of  them,  or  the  adjunct  within  the  burgh, 
the  valuation  last  year  was  restricted  to  the  sum  of  L.200,  now  appealed 
against.  There  was  a  further  reason  for  this  alteration,  because  some  of  the 
assessors  for  local  taxes  represented  that  when  the  pier  and  harbour  were  en- 
tered as  ferries,  they  found  a  difficulty  almost  amounting  to  an  impossibility  in 
recovering  the  local  assessments.  This  alteration  was  suggested  to  the  assessor, 
and,  as  his  own  opinion  coincided  with  it,  he  altered  accordingly,  and  restricted 
the  valuation,  as  already  stated. 

Admitting  the  subjects  are  dedicated  to  the  use  of  the  public,  and  to  let  them 
for  any  other  purpose  would  be  illegal,  the  same  rule  applies  to  railway  sta- 
tions. These  cannot  be  let  any  more  than  the  pier  and  landing-places ;  and  the 
asesBor  is  of  opinion,  subject,  however  to  the  decision  of  the  Magistrates,  that 
the  rent  or  annual  value  of  L.200  is  not  an  exorbitant  value  for  the  subject. 

The  appellants  stated  in  reply,  and  more  especially  with  reference  to  the 
ai;gument  of  the  assessor  founded  on  the  analogy  of  railways  and  railway  sta- 
tions,— (1)  that  these  belonged  to  private  companies,  and  the  circumstance  of 
the  Act  of  Parliament  requiring  such  to  be  valued,  was  not  of  any  relevancy  to 
the  question  whether  a  public  ferry,  where  there  is  no  beneficial  proprietary 
light  concerned,  ought  to  be  valued ;  (2)  as  respects  the  mode  of  valuing  rail- 
way stations,  which  the  assessor  seemed  to  think  gave  the  principle  properly 
applicable  to  the  present  case,  the  appellants  pointed  out  that,  whatever  might 
be  the  practice  of  the  railway  assessor  in  dealing  with  the  valuation  of  railway 
stations,  any  practice  which  might  exist  of  entering  the  stations  in  the  Roll  as 
separate  subjects  was  erroneous  and  contrary  to  the  injunction  of  the  statute, 
Thich  required,  not  that  stations  should  be  separately  entered  in  the  Roll,  but 
that  the  railway  itself  should  be  entered,  the  amount  of  the  valuation  only  being 
increased  by  a  certain  per  centage  on  the  cost  of  the  station.  According  to  the 
statute,  therefore,  it  is  the  railway  alone  that  should  be  entered  in  the  Roll, 
not  the  station  ;  and  applying  the  same  principle  to  the  case  of  the  Tay  Ferries, 
it  is  the  ^ferries'  (if  anything)  that  should  appear  in  the  Roll,  and  not  the  pier 
and  landing-place,  however  much  the  value  of  this  last  may  enhance  the  share 
of  the  ferry  valuation,  which  the  assessor  may  conceive  to  be  appropriate  to  the 
borgh  of  Dundee. 

The  Magistrates  seeing  no  ground  for  regarding  the  valuation  as  incorrect, 
and  for  the  reasons  maintained  by  the  assessor,  refused  the  appeal.  Whereupon 
the  appellantB  through  their  agent  declared  that  they  were  dissatisfied  with  the 
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decision ;  that  they  considered  the  same  contrary  to  the  trae  inient  of  said  Act ; 
and  therefore  craved  a  case  for  the  opinicm  of  Her  Majesty's  Judges. — Judg- 
ment against  the  appellants. 


d^ngliBti  €uts. 


Arbitration. — If  an  arbitrator  refuse  to  allow  a  party  to  a  reference  to  put 
in  evidence  certain  documents  which  by  law  he  is  entitled  to  have  read  on  his 
behalf,  the  party  aggrieved  may,  pending  the  reference,  apply  for  leave  to 
revoke  the  submission.  If,  however,  it  be  shown  that  the  arbitrator  has  acted 
wrongly  in  law,  the  Court  will  not  necessarily  make  the  rule  absolute,  but,  on 
the  contrary,  will  discharge  it,  provided  it  be  satisfied  that  the  arbitrator,  on 
hearing  the  decision  of  the  Court,  will  comply  with  its  directions  and  receive 
the  evidence.— ^//i  re  Hart  v.  Duke,  32  L.  J.,  Q.  B.  55.) 


Statute. — Plaintiffs,  by  sec.  24  of  their  private  act,  passed  in  1851, 
precluded  from  charging  more  than  48.  for  every  1000  cubic  feet  of  oodudou 
gas  supplied  by  them  of  a  certain  quality.  By  the  Metropolis  Gas  Act,  1860, 
the  City  Gas  Companies  were  bound  to  supply  a  better  and  more  ezpensiTe 
common  gas.  Power  was  given  to  them  to  enter  into  any  contracts,  subject  to 
the  provisions  of  the  general  Act.  All  existing  contracts  were  to  terminate  at 
a  particular  day ;  and  thereafter  the  povisions  of  the  gekieral  Act  in  all  par- 
ticulars were  to  apply  to  the  companies.  No  company  was  to  charge  more 
than  5s.  6d.  per  1000  cubic  feet  of  common  gas.  It  was  kdd^  the  provisions  of 
liie  general  Act  were  so  inconsistent  with  those  of  the  private  Act  as  to  price, 
that  sec.  24  of  the  private  Act  was  repealed ;  and  that  plaintiffs  were  entitled 
to  cha^;e  4s.  6d.  per  1000  feet  for  common  gas. — (^The  Greai  Cadnd  Gas 
CoMumer^  Co.  v.  Ciarke  (Ex.  Ch.),  32  L.  J.,  C.  P.  41.) 

Notice  of  Actiok — Action  for  assault  and  imprisonment.  Sec.  33  of  24  &  25 
Vict.,  c.  99  (the  Act  for  Consolidating  the  Law  against  Offences  relating  to  the 
Coin),  requires  a  month's  notice  of  action  to  be  given  before  bringing  an  action 
against  any  person  for  anything  done  in  pursuance  of  that  Act.  Defendant 
gave  plaintiff  into  custody  on  the  charge  of  uttering  counterfeit  coin,  which 
by  sec.  31  of  that  statute  it  w^as  lawful  for  defendant  to  haVe  done,  pro- 
vided plaintiff  had  been  found  committing  such  offence ;  and  it  was  held  de- 
fendant was  entitled  to  notice  of  action,  if  he  honestly  intended  to  put  the  law 
in  force,  and  really  believed  that  plaintiff  had  committed  the  offence  with  which 
he  charged  him,  although  there  was  no  reasonable  cause  for  such  belief. 
Erie,  C.  J. :  In  this  case  the  plaintiff  came  to  the  defendant's  shop  and  paid 
money  to  the  defendant,  and  the  defendant  charged  the  plaintiff  that  such 
money  was  counterfeit,  and  caused  the  plaintiff  to  be  apprehended  on  such 
charge.  Under  these  circumstances,  I  think  the  governing  question  for  the 
jury  on  the  trial  of  this  cause  was,  whether  the  defendant  believed  that  there 
existed  facts  which  brought  the  statute  24  &  25  Vict.,  c.  99,  into  operation,  and 
whether  he  honestly  intended  to  enforce  the  law  ;  and  that  if  the  iury  found 
t^at  the  defendant  did  so  believe,  and  did  so  honestly  intend,  then  tneir  verdict 
siiould  be  for  the  defendant,  as  he  was  entitled  to  receive  notice  of  action  pur- 
suant to  such  statute. — {Hermann  v.  Seneschal,  32  L.  J.,  C.  P.  43.) 

Lease. — In  1795,  P.,  being  the  lessee  for  a  term  of  years,  expiring  in  1860, 
of  a  house  and  stables,  No.  7,  Great  Cumberhtnd  Street,  and  also  leasee  for  the 
same  period,  under  the  same  lessors,  of  a  house.  No.  4,  Hyde  Park  IHaoe, 
assigned  the  lease  of  No  7,  Great  Cumberland  Street,  reserving  the  stables 
(wmch  adjoined  the  rear  of  No.  4,  Hyde  Park  Place),  and  fmn  that  period  the 
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stables  were  occupied  with  the  house  in  Hyde  FtA  Phice.  In  1823,  defendant, 
who  had  acquired  the  interest  of  P.  in  the  last  mentioned  house,  and  was  in  actual 
possesaon  of  the  house  and  stables,  obtained  from  the  parties  entitled  to  the 
reirersion  of  both  houses  a  reversionary  lease  of  No.  4,  Hyde  Park  Place,  for 
ninety-nine  years.  This  lease  described  the  house  by  metes  and  bounds  and 
reference  to  a  plan,  the  stables  not  bein^  included  in  either  the  description  or 
plaD,  hut  the  following  words,  not  included  in  the  original  lease,  were  added  : 
'  together  with  all  outhouses,  edifices,  buildings,  stables,  yards,  gardens,  ways, 
watercourses,  lights,  areas,  vaults,  cellars,  casements,  profits,  and  commodities 
whatsoever  to  the  said  premises  hereby  demised  belonging  or  appertaining.^ 
It  was  held^  the  stables  did  not  pass  under  the  general  words,  and  that  on  the 
expiration  of  the  original  lease  m  1860  of  No.  7,  Great  Cumberland  Street,  the 
parties  entitled  to  the  reversion  could  maintain  ejectment  for  the  stables. — 
(Maitland  v.  Mackinnon^  32  L.  J.,  Ex.  49.) 

Leoact. — If  a  master  bequeath  an  annuity  to  his  servant  provided  she  be  in 
his  service  at  the  time  of  his  decease,  and  two  days  before  his  death,  and  during 
the  current  year  of  service,  he  dismisses  her  from  his  service  without  any  just 
cause,  and  she  in  consequence  leaves  his  house,  she  is  not  entitled  to  the  annuity. 
Wightman,  J.  :  It  has  been  argued  that,  under  these  circumstances,  she  was 
Etill  constructively  in  his  service.  But  it  seems  to  me  that  the  service  con- 
templated by  the  testator  was  not  a  constructive  service,  but  an  actual  service. 
The  contract  for  service  may  remain,  though  it  was  broken  by  the  testator  dis- 
charging her,  and  she  might  recover  damages  in  an  action  for  such  discharge  ; 
but,  in  my  opinion,  she  was  not  in  the  service  of  the  testator  at  the  time  of  his 
decea8e.---(Z>ar/oM7  v.  Edwards  (Ex.  Ch.),  32  L.  J.,  Ex.  61.) 

Electobal  Qualification. — A  notice  of  objection  by  an  objector  who  was 
OD  the  register  of  county  voters  as  *  Sedgwick,  Leonard,  M.A. — Fencote  Hall — 
Freehold  house  and  land — The  Hall,*  was  signed  by  him  in  his  usual  mode  of 
signing;  but  though  the  Christian  name  was  legible,  the  surname  and  the 
word  *Fencot€,*  in  *  Fencote  Hall/  the  objector's  place  of  abode,  were  so 
illegible,  that  a  person  unacquainted  with  the  objector's  handwriting  could  not 
hj  ordinarv  diligence,  without  referring  to  the  register  or  other  extraneous 
assistance,  have  deciphered  them,  but  he  might  have  done  so  by  such  reference 
to  the  register.  It  was  held,  the  notice  of  objection  was  sufficient. — (7 rotter  v» 
Walker,  32  L.  J.,  C.  P.  60.) 

Embezzlement. — ^The  secretary  of  a  benefit  building  society,  according  to  the 
certified  rules,  had  nothing  to  do  with  the  receipt  of  money  when  paid  off  by 
the  mortgagees ;  but  the  rules  were  not  strictly  followed,  and  the  secretary  waa 
m  the  lu^it  of  receiving  such  monies.  The  secretary  appropriated  a  sum  so 
paid  to  him ;  and  it  was  held  he  might  be  convicted  of  embezzlement  under 
7  &  8  Geo.  IV.,  c.  29,  sec.  47,  as  the  course  of  business  was  evidence  that,  in 
addition  to  his  duties  as  secretary,  he  waa  employed  by  the  trustees  as  their 
eervant  to  receive  such  monies  on  their  behalf. — (R.  v.  HaHie,  32  L.  J.,  M.  C. 
630 

Wdcdiko  up  of  Company. — Shares  in  a  projected  company,  with  limited 
Hahillty,  were  allotted  in  payment  of  the  purchase-money  of  property  on  which 
the  intended  company  was  about  to  carry  on  its  business,  and  were  accepted 
and  treated  by  the  vendor  of  such  property  as  paid-up  shares,  and  he  afterwards 
transferred  to  each  of  the  directors  of  the  company  100  of  them.  One  of  the 
Commisnonen  of  the  Bankruptcy,  in  winding  up  the  company,  placed  the 
names  of  each  of  these  directors  on  the  list  of  contributories,  and  made  a  call 
upon  them.  On  appeal,  it  was  held,  that  as  the  shares  had  been  allotted  to  a 
stranger  as  paid-up  shares,  they  must  be  so  considered,  and  the  directors^ 
names  be  removed  from  the  list  in  respect  of  them.  The  directors  of  the  com- 
pany made  an  order  awarding  fees  to  those  of  their  body  who  should  attend 
their  board  meetings,  and  afterwards  allotted  sluures  to  those  members  who 
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atteDded,  according  to  the  number  of  their  attendances,  which  Bhares  thej 
deemed  to  be  fully  paid-up  shares ;  and,  on  appeal,  it  was  held^  that  the 
Court  had  no  power  to  alter  the  agreement  which  had  been  come  to,  and  that 
the  shares  having  been  issued  as  paid-up  shares  must  be  so  treated. — {Ex  parte 
Currief  in  re  Great  Northern  and  Midland  Coal  Co.,  32  L.  J,,  Ch.  67.) 

Vendor  and  Purchaser. — Where,  after  a  decree  against  a  purchaser  for 
specific  performance,  he  made  default  in  payment  of  the  purchase-money, 
Stuart,  V.  C,  upou  the  application  of  the  vendor,  rescinded  the  contract  and 
stayed  all  further  proceedings  in  the  cause,  except  as  to  any  application  which 
might  be  made  by  the  vendor  to  assess  the  damages  incurred  by  him  in  conse- 
quence of  the  breach  of  the  contract. — (Sweet  y.  Meredith,  32  L.  J.,  Ch.  147.) 

Vendor  and  Purchaser. — By  the  terms  of  a  contract  for  the  purchase  of 
real  estate,  it  was  stipulated  that  ^  a  copy  of  the  pedigree  on  which  the  claim  of 
the  vendor  as  heir-at-law  to  the  last  owner  was  based  should  be  furnished  to 
the  purchaser,  who  should  admit  the  right  of  the  vendor  as  such  heir-at'law, 
and  should  not  require  any  further  evidence  of  marriages,  births,  failure  of 
issue,  descents,  intestacies,  survivorships,  or  other  matters  of  pedigree  than  such 
as  were  in  the  possession  of  the  vendor.'  The  vendor  furnished  a  pedigree 
which  was  defective ;  and  it  was  held,  upon  the  construction  of  the  contract, 
that  the  purchaser  had  thereby  admitted  the  vendor^s  right  as  heir-at-law  to 
the  last  owner,  and  that  he  could  not  object  to  any  defect  in  the  vendor's  pedi- 
gree purporting  to  show  such  heirship.  Decree  for  specific  performance,  with 
direction  to  settle  conveyance  *  by  all  necessary  parties,*  in  case  the  parties 
should  differ.— (iVa^A  v.  Browne,  32  L.  J.,  Ch.  148.) 

Marriage  Settlement.— By  marriage  settlement  L.3000  was  assigned  by 
the  father  of  the  intended  wife  to  trustees,  to  be  held  after  his  decease  upon 
trusts  as  to  L.2000,  part  thereof,  for  the  wife,  her  husband  and  children,  and 
as  to  the  residue,  upon  trust  for  the  husband  absolutely  ;  and  it  was  covenanted 
that  all  the  property  which  the  wife,  or  the  husband  in  her  right,  should  duriDg 
the  coverture  become  seised  or  possessed  of  or  entitled  to,  should  be  settled  upon 
the  trusts  therein  declared  of  the  premises  thereby  settled.  It  was  held  by 
Wood,  V.  C,  first,  that  property  to  which  the  wife  became  entitled  in  revergion 
during  the  coverture  was  bound  by  the  covenant ;  and,  secondly,  that  the  sum 
given  by  the  settlement,  in  trust  for  the  husband  absolutely,  was  not  settled.— 
iHughes  v.  Young,  32  L.  J.,  Ch.  137.) 

Collision. — Section  604  of  the  Merchant  Shipping  Act,  which  limits  the 
liability  of  an  owner  to  the  value  of  ship  and  freight,  does  not  apply  in  a  case 
of  collision  on  the  high  seas  between  a  British  and  a  foreign  vess^,  where  the 
foreigner  is  defendant,  and  both  to  blame ;  so  also  where  both  vessvls  are  foreign 
owned.  By  the  ancient  law  of  the  sea,  there  is  no  limitation  to  the  liability  of 
a  wrong-doer.  The  Court  has  not,  in  the  absence  of  the  authority  of  an  Act  of 
Parliament,  any  power  to  entertain  a  question  of  international  reciprocity  aris- 
ing from  identity  of  law. — {The  Wild  Ranger,  49.) — Where  a  collision  occurred 
between  two  British  vessels  in  Dutch  waters,  the  Court  held  that  it  had  juris- 
diction. The  question  being  novel,  the  Court  gave  no  costs.  Dr  Lushington : 
It  is  true  that,  before  the  passing  of  the  Act  of  Parliament,  there  were  many 
decisions  of  the  courts  of  common  law  restricting  the  jurisdiction  of  this  Coart 
within  narrow  limits.  In  the  last  sixty  or  seventy  years  these  restrictions  have 
been  diminished,  and  it  is  matter  of  notoriety  that  the  American  Courts,  which 
have  taken  their  practice,  and  indeed  all  their  leading  principles,  from  us,  have 
considered  that  tnose  decisions  were  not  binding  on  them. — {The  Diana,  d2  h 
J.,  Pr.  M.  and  A,  67.) 
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APPEAL  IN  THE  HOUSE  OF  LORDS. 
Before  Lord  Chancellor  TVestbury  and  Lord  Chelmsford. — April  14  and  17. 

Angus  Mackintosh,  Esq.  of  HoLme  and  Drummond,  Appellant ;  v,  Hugh 

Fraser,  TV.S.,  and  Others,  Respondents. 

This  was  an  appeal  from  a  decision  of  the  First  Division  of  the  Court  of  Session. 
In  1858}  Angus  Mackintosh,  Esq.  of  Holme,  commenced  an  action  against  his 
mother,  and  Hugh  Fraser,  W.S.,  Dr  George  Glover,  surgeon  in  Edinburgh,  Thos. 
(jraham  Weir,  M.D.,  also  Dr  Smith  and  Dr  Lowe,  claiming  L.  10,000  damages 
as  a  solatium.  He  stated  in  his  condescendence  that  he  succeeded  in  1837  to 
estates  of  L.2500  a-year.  After  reaching  his  majority,  he  travelled  in  the  East, 
and  returned  home  in  1851.  One  day  in  June  1852  he  was  on  his  way  to  Lon- 
don, and  reached  Edinburgh,  when  he  called  at  a  very  ear]y  hour  to  see  the 
manager  of  the  Commercial  Bank,  on  a  matter  of  great  importance ;  but  some  of 
the  persons  on  the  premises  gave  him  into  custody  for  riotous  conduct,  and  he 
was  locked  up.  Mr  Fraser,  W.S.,  hearing  of  this,  took  steps  to  get  the  pursuer 
confined  in  a  lunatic  asylum  kept  at  Saugbton  Hall,  St  Cuthbert's,  by  Drs  Smith 
and  Lowe.  The  petition  was  prepared  by  him  in  the  name  of,  and  signed  by, 
the  pursuer's  mother ;  and  a  certificate  was  produced,  signed  by  Drs  Glover  and 
Weir,  solemnly  declaring,  from  their  own  personal  observation,  that  the  pursuer 
was  in  such  a  state  of  mental  derangement  as  required  confinement  in  an  asylum. 
The  Sheriff  granted  warrant,  and  authorized  licence  to  the  keeper  to  receive  the 
pursuer.  Accordingly  he  was,  by  Mr  Fraser^s  direction,  taken  from  the  Police 
Office,  under  charge  of  two  police  officers,  to  the  asylum,  where  he  was  detained 
thirty-eight  days.  He  made  his  escape  from  the  asylum.  The  condescendence 
then  alleged  that  the  defenders  knew  the  pursuer  was  not  insane  at  the 
time  of  the  detention,  and  without  due  inquiry  instituted  the  proceedings 
maliciously,  and  without  reasonable  and  probable  cause.  The  pursuer  had  re- 
monstrated and  protested,  demanded  a  sight  of  the  warrant,  wrote  to  the  Sheriff, 
etc..  without  effect. 

The  defender,  Mr  Fraser,  set  forth  that  the  prisoner's  insanity  had  long  been 
observed.  While  in  London,  on  one  occasion  he  conducted  himself  outrageously 
at  one  of  Her  Majesty's  levies.  At  that  time,  persons  were  sent  to  London  to 
look  after  him.  After  some  very  extravagant  conduct  there,  he  returned  to 
Scotland  with  a  female  companion,  with  whom,  however,  he  quarrelled,  and 
they  separated.  The  pursuer,  on  the  occasion  in  question,  arrived  in  Edinburgh, 
and  at  about  four  o'clock  in  the  moruing  he  called  at  his  agent's  house  and 
otfice,  making  loud  and  violent  demands  of  entry  at  so  unseemly  an  hour.  Next 
(lay,  the  police,  having  ascertained  that  Mr  Fraser  was  the  agent,  communicated 
the  fact  that  the  pursuer  had  been  taken  into  custody,  and  was  then  at  the 
Police  Office,  whereupon  Mr  Fraser  took  the  steps  requisite  for  conveying  him 
to  the  asylum-  He  was  convinced  that  the  pursuer  was  insane,  and  Drs  Glover 
and  Weir  examined  his  condition  and  agreed.  The  police  intimated  that  if  the 
pursuer's  friends  did  not  take  charge  of  him,  they  would  be  obliged  to  send  him 
to  the  public  asylum  at  Momingside.  The  application  was  then  made  to  the 
Sheriff,  in  the  name  of  the  mother,  and  supported  by  the  certificate  of  two 
medical  men.  The  pursuer  was  removed  in  a  private  manner  to  Saughton  Hall, 
and  while  there  he  was  in  a  state  of  mental  derangement.  On  his  escape,  the 
pursuer  waited  on  Dr  Handyside,  and  was  placed  under  the  charge  of  an  attend- 
ant at  Queensferry,  but  he  soon  afterwards  abandoned  this  restraint. 

The  defenders,  Drs  Glover  and  Weir,  defended  themselves  on  the  ground  that 
they  acted  bondjidej  without  malice,  and  with  reasonable  and  probable  cause. 

After  some  discussion,  the  following  issues  were  settled — ^  Whether  the  de- 
fender, H.  Fraser,  by  himself,  or  acting  along  with  Mrs  Mackintosh,  did  wrong- 
fully confine  the  pnnuer,  or  cause  him  to  be  confined,  in  the  private  madhouse 
at,  etc.,  and  did  wrongfully  detain  him,  or  cause  him  to  be  detained  therein,  or 
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was  accessory  to  the  pursuer  being  so  confined  anddetained,  the  pursuer  not  being 
insane y  to  the  loss,  injury,  and  damage  of  the  pursuer.  2.  Whether  the  de- 
fenders, Glover  and  Weir,  did  wrongfully,  and  without  due  inquiry  and  examina- 
tion, grant  the  certificate,  the  pursuer  not  being  insane,  nor  in  such  a  state  of 
mental  derangement  as  to  require  confinement  in  a  lunatic  asylum/ 

The  trial  took  place  in  July  1859  before  the  Lord  President.  The  jury  found 
that  the  pursuer  was  insane,  and  was  justifiably  confined  in  the  asylum.  A 
motion  was  afterwards  made  for  a  new  trial  on  two  grounds : — (1)  That  the 
verdict  was  against  the  weight  of  evidence ;  (2)  That  the  pursuer^s  counsel  did 
not  allow  the  pursuer  to  be  examined  as  a  witness.    As  to  the  second  point,  tha 

Eursuer  alleged  that  he  had  expressly  instructed  the  Solicitor-General  (MaiUand), 
is  leading  counsel,  to  examine  him  (the  pursuer)  as  a  witness,  and  that  it  was 
essential  to  his  case ;  but  though  he  was  present  at  the  trial,  and  ready  to  be 
examined,  yet  his  counsel  improperly  closed  the  case  without  calling  him.  The 
Court  refused  the  motion  for  a  new  trial.  Thereafter  the  Court  applied  the  ver- 
dict, and  found  the  pursuer  liaUe  in  expenses.  An  appeal  was  then  presented 
against  all  the  interlocutors,  when  the  respondents  presented  a  petition  to  have 
the  appeal  dismissed  as  incompetent,  on  the  ground  that  an  interlocutor  refusing 
a  new  trial  was  not  appealable.  That  question  was  directed  to  be  argued  at  the 
bar  along  with  the  merits. 

The  L^RD  Chancellor  said  that  this  was  an  appeal  against  four  interlocutors. 
The  first  was  an  interlocutor  which  settled  the  form  of  the  issues  to  be  tried. 
The  second  was  one  which  refused  a  rule  for  a  new  trial.  The  third  was  an  in- 
terlocutor to  apply  the  verdict,  and  which  was  one  following  of  course.  The 
fourth  was  one  dealing  with  the  expenses  of  the  action.  Now,  it  was  by  no 
means  necessary  that  their  Lordships  should  determine  the  question  of  the  pro- 
priety of  the  form  of  issue  here  adopted  to  try  the  cause.  The  judgment  of  the 
House  will  proceed  entirely  on  the  conduct  of  the  appellant  himself,  and  also 
upon  the  necessary  principle  which  was  always  to  be  observed  in  their  Lordships' 
proceedings — namely,  that  it  should  never  be  allowed  to  an  individual  to  pusue 
one  course  in  the  Court  below,  and  then  come  to  the  Court  of  Appeal  to  com- 
plain of  that  very  thing  which  he  himself  did.  By  the  statute  regulating  the 
practice  of  the  Court  of  Session,  the  pursuer's  duty  is  to  furnish  the  form  of 
issues  which  he  proposes  as  proper  for  the  trying  of  his  case.  The  Lord 
Ordinary  then,  if  the  parties  agree  to  them,  adjusto  and  settles  them ;  but  if 
the  parties  disagree,  then  he  reports  the  matter  to  the  Inner  House.  Now,  here 
the  form  of  issue  had  been  proposed  by  the  pursuer's  counsel  himself,  and,  in 
the  first  instance,  it  omitted  the  words  ^  the  pursuer  not  being  insane ;  *  bat  it 
appears  afterwards  the  pursuer's  counsel  thought  it  better  to  have  those  words 
inserted,  and  he  himself  inserted  them,  and  signed  his  initials  to  those  words^ 
being  the  very  words  of  which  the  appellant  now  complains.  All  the  judges  in 
the  Court  below  assumed  that  this  form  of  issue  had  been  proposed  and  agreed 
to  by  the  pursuer  himself.  It  would,  therefore,  be  taking  an  unfair  advantage 
of  the  Court  below,  if  a  matter  were  allowed  to  be  argued  and  decided  which 
they  passed  over  as  admitted  and  unobjected  to  when  it  was  before  them.  Ac* 
cordingly,  there  can  be  no  difficulty  in  the  House  dismissing  this  part  of  the 
appeal.  That  being  so,  the  objections  to  the  other  interlocutor  refusing  a  new 
trial  fail,  either  because  the  Court  acted  rightly,  or  because  it  is  not  an  appeal- 
able matter.  As  regards  the  costs  of  the  petition  objecting  to  the  competency, 
that  was  no  doubt  a  matter  in  some  respects  well  founded ;  but  inasmuch  as 
those  costs  must  only  be  of  trifling  amount^  the  order  of  the  House  would  he  to 
affirm  the  judgments  appealed  against  with  costs ;  but  as  to  the  oasts  of  the 
petition  against  the  competency,  the  order  will  say  nothing. 

Lords  Wensleydale  and  Chelmsfobd  concurred. 

Affirmed. 
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THE  SAJ^DYFORD  CASE— PRIVILEGE  OF  CROWN  WITNESSES. 

In  connection  with  this  case,  two  questions  of  considerable  import- 
ance were  raised  at  the  recent  discnssion  in  the  House  of  Commons, 
—the  one  concerning  the  mode  of  investigation  in  cases  where  an 
appeal  is  made  to  the  prerogative  of  the  Crown  by  a  prisoner  under 
sentence  ;  the  other  relating  to  the  immunity  claimed  by  witnesses 
who  have  been  examined  at  the  instance  of  the  Crown  from  subse- 
qnent  prosecution  for  the  offence.  We  shall  merely  touch  upon  the 
first  topic*  The  importance  of  the  second  justifies  a  more  deliberate 
discussion* 

1.  It  may  not  be  easy  on  theoretical  grounds  to  defend  the 
practice  under  which  the  sentences  of  our  Supreme  Criminal  Courts 
are  virtually  reviewed  by  the  Secretary  of  State  for  the  Home  De- 
partment* On  the  other  hand,  the  objections  to  the  review  of  such 
sentences  by  a  Court  of  Appeal  are  so  weighty,  that  in  all  proba- 
bility this  quasi-judicial  power  of  the  Home  Secretary  will  remain 
intact  as  long  as  trial  by  jury  has  a  place  in  our  system.  Review 
by  way  of  new  trial  is  out  of  the  question.  In  cases  of  life  and 
death  it  would  always  be  demanded ;  if  for  no  better  reason,  at  least 
from  the  humane  desire  to  give  the  prisoner  a  short  respite  and  an 
additional  chance  for  his  life ;  and  the  Court  of  Appeal  could  not 
refuse  a  rule  in  any  case  without  exposing  itself  to  such  obloquy 
and  misrepresentation  as  would  be  most  injurious  to  the  independent 
administration  of  justice.  Under  the  existing  system,  it  can  scarcely 
erer  happen  that  a  prisoner  charged  with  the  commission  of  a 
capital  crime  will  be  executed,  unless  the  presiding  judge  believes 
him  to  be  guilty.  Juries  seldom  convict  in  opposiflon  to  the  judge's 
charge ;   but  if  they  do,  the  judge  has  an  opportunity  of  stating 
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to  the  Home  Secretary  his  view  of  the  case,  which,  if  it  is  in 
favour  of  a  commntation  of  the  sentence^  will  always  be  regarded 
with  the  utmost  deference,  and  will  receive  the  most  favourable 
consideration.  If,  on  the  other  hand,  the  judge  should  think  the 
criminal  offence  proved,  his  duty  is  discharged  by  simply  stating  the 
evidence  fairly  to  the  jury,  without  pressing  the  charge  against  the 
prisoner ;  and  the  verdict  of  the  jury  is,  in  the  generality  of  cases, 
a  sufficient  protection  to  the  judge  against  hostile  or  unfavourable 
criticism. 

The  observations  which  were  made  in  the  House  of  Commons  on 
the  occasion  already  mentioned,  had  reference  not  so  much  to  the 
power  of  the  Home  Secretary  in  relation  to  the  commutation  of 
sentences,  as  to  the  manner  of  its  exercise.  As  proceedings  with  a 
view  to  the  remission  of  criminal  sentences  are  necessarily  extra- 
judicial, it  is  clearly  not  expedient  that  the  Secretary  of  State  should 
be  bound  by  rules  of  procedure  analogous  to  those  which  govern 
the  administration  of  the  law  in  courts  of  justice.  In  advising  the 
Sovereign  to  exercise  the  prerogative  of  mercy,  other  considera- 
tions than  that  of  the  innocence  of  the  accused  may,  and  ought  in 
many  cases,  to  be  taken  into  view  by  the  minister  of  justice;  and 
the  recognition  of  any  prescribed  and  unalterable  form  of  investiga- 
tion would  be  fatal  to  the  exercise  of  an  independent  judgment  by 
the  minister.  In  this  view,  it  may  be  considered  that  tliere  are  ad- 
vantages in  a  practice  which  admits  of  recourse  to  more  than  one 
source  of  inquiry. 

In  Scotch  cases  there  are  in  practice  three  sources  of  inquiry 
or  means  of  information  at  the  command  of  the  Home  Secretaijy 
each  possessing  advantages  peculiar  to  itselfl  Where  the  appeal  to 
the  Crown  is  rested  upon  legal  objectiona  to  the  sentence,  reliance 
will  naturally  be  placed  upon  the  opinion  of  the  Lord  Justice-Clerk, 
as  the  responsible  judicial  adviser  of  the  Crown  in  applications  for 
the  remission  of  sentences  of  the  Court  of  Justiciarv.  Where  the 
application  virtually  resolves  into  an  appeal  from  the  verdict  of  the 
jury  upon  the  evidence  laid  before  it  at  the  trial,  the  report  of  the 
judge  who  presided  at  the  trial  will  naturally  inspire  greater  con- 
fidence than  the  speculative  opinion  of  a  judge,  however  eminent, 
who  has  not  heard  the  evidence.  Where  further  inqttm/  is  de- 
manded, the  Lord  Advocate,  who  is  responsible  to  the  Crown  for 
the  conduct  of  private  criminal  investigations  in  Scotland,  and  who 
alone  possesses  the  power  of  directing  a  precognition  to  be  taken 
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upon  oath,  is  of  coarse  the  party  to  whom  remits  for  further  inquiry 
will  be  made  by  the  Home  Secretary*  It  would  be  strange  if  the 
Home  Office,  while  remitting  to  the  chief  law  officer  of  the  Crown 
for  the  purpose  of  inquiry,  should  not  also  avail  itself  of  the  assist* 
ance  to  be  derived  from  his  opinion,  in  point  of  law,  upon  the 
results  <^  such  an  inquiry  conducted  under  his  direction.  In  the 
Saodyford  case,  we  understand  that  assistance  was  sought  and  ob- 
tained by  the  Home  Secretary  in  all  of  the  three  constitutional 
modes  of  inquiry  which  we  have  here  enumerated  ;  and  we  are  at  a 
loss  to  understand  how  it  should  be  considered  an  objection  to  the 
fanctions  of  that  minister,  that  in  their  exercise  he  is  enabled  to  avail 
himself  not  only  of  the  opinion  of  the  presiding  judge  at  the  trial, 
bat  also  of  the  best  advice  and  assistance  which  can  be  obtained  from 
the  Bench  and  the  Bar. 

2.  Our  readers  will  recollect  that  when  the  subject  of  the  inquiry 
instituted  by  the  Home  Office  in  the  Sandyford  case  was  noticed  in 
the  House  of  Commons,  the  Lord  Advocate  was  asked  at  the  same 
time,  whether,  according  to  the  law  of  Scotland,  the  examination  of 
the  witness  Fleming  at  that  trial  would  protect  him  from  liability  to 
be  indicted  for  the  same  offence.  The  proposition  that  the  law  of 
Scothmd  gives  such  a  protection  to  a  witness,  appeared  to  create 
some  astonishment  ki  the  minds  of  English  legal  members ;  but  the 
fact  is,  that  the  immunity  in  question,  whether  right  or  wrong,  is  a 
logical  result  of  our  rules  with  respect  to  the  examination  of  adverse 
witnesses ;  and  its  alteration  would  involve  changes  of  considerable 
importance  in  the  administration  of  criminal  justice.  We  believe 
the  rules  of  our  law  on  this  subject  are  sound  in  principle,  and  they 
have  worked  well  in  practice.  We  are  certainly  not  prepared  to 
acquiesce  in  the  substitution  of  the  English  rule,  which  leaves  the 
witness  liable  to  trial,  but  at  the  same  time  puts  it  in  his  power  to 
defeat  the  ends  of  justice,  by  declining  to  answer  questions  prejudi- 
cial to  himself* 

If  we  rightly  understand  the  English  system^  even  an  accomplice, 
avowedly  examined  as  sudi,  cannot  be  compiled  to  give  evidence 
tending  to  criminate  himself.  He  may  have  made  a  bargain  with 
the  Crown  to  disclose  everything ;  but  he  is  nevertheless  at  liberty 
to  turn  round  upon  the  prosecutor  in  the  box,  and  decline  to  give 
evidence,  on  the  ground  that  his  answer  may  tend  to  criminate 
himsel£  He  will  naturally  do  so,  if  his  belief  in  the  absence  of  other 
evidence  sufficient  to  criminate  him  is  stronger  than  his  confidence 
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in  the  generosity  of  the  Crown ;  for,  be  it  observed  that  Crown 
coansel  in  England,  by  examining  an  accomplice  as  a  witness,  under- 
take only  to  procure  him  a  pardon  in  the  event  of  his  making  a  full 
disclosure.  Parties  not  put  forward  as  soeii  criminis  have  the  same 
right  of  declinature.  So  judiciously  is  this  privilege  used  by  intel- 
ligent witnesses  when  occasion  requires,  that  among  the  nomerons 
instances  of  trials  for  murder  by  duelling  we  believe  there  is  not  a 
single  instance  of  a  conviction  having  been  obtained ;  as  the  parties 
present  have  invariably  declined  to  give  evidence,  on  the  plea  that 
it  might  have  a  tendency  to  criminate  themselves. 

A  witness  in  a  Scotch  court  of  justice  has  no  privilege  to  decline 
answering  questions  on  the  plea  of  their  tendency  towards  self- 
crimination  ;  but  he  is  entitled,  before  disclosing  any  criminal  trans- 
action in  which  he  has  been  implicated,  to  receive  an  assurance 
that  he  cannot  be  tried  for  accession  to  the  crime  charged  in  the 
indictment.  Herein  lies  the  broad  distinction  between  the  English 
and  Scotch  modes  of  dealing  with  suspected  witnesses.  In  England, 
the  witness  is  allowed  to  protect  himself  by  declining  to  answer, 
although  the  consequence  of  his  declinature  may  be  that  no  convic- 
tion can  be  obtained  either  against  the  accused  or  the  witness.  In 
Scotland,  tlie  requisite  protection  is  given  by  the  Court,  and  the 
witness  is  under  obligation  to  disclose  the  whole  truth,  without 
being  influenced  either  by  the  hope  of  a  pardon  or  the  fear  of 
punishment.  Can  there  be  any  doubt  which  is  the  more  rational 
and  philosophical  rule  ?  There  can  at  least  be  little  hesitation  in 
determining  which  is  the  more  efficacious  for  the  detection  and 
punishment  of  crime. 

The  only  doubt  is,  whether  the  protection  against  trial  for  the 
same  indictable  offence  extends  to  all  Crown  witnesses,  or  is  con- 
fined to  parties  adduced  as  suspected  witnesses,  and  judicially  admo- 
nished as  such  by  the  Court.  The  question  cannot  be  said  to  be 
authoritatively  settled,  and  it  is  not  free  from  difficulty.  Apart  from 
the  legal  question  of  liability  to  trial,  and  carefully  to  be  distin- 
guished from  it,  is  the  question  of  the  duty  of  the  public  prosecutor 
who  has  brought  forward  a  witness  not  professing  to  be  a  sociusy  and 
has  subjected  him  to  a  rigorous  examination  without  any  warning 
that  he  is  liable  to  be  put  upon  his  trial  for  the  offence.  Into  this 
delicate  question  of  professional  ethics  we  shall  not  enter  further 
than  to  say,  that  the  good  faith  of  the  public  prosecutor  ought  not 
to  be  brought  under  suspicion,  and  that  he  cannot  be  expected  to 
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indict  a  party  who  has  previously  been  examined  as  a  witness,  unless 
fully  satisfied  that  the  prosecution  of  the  party  is  morally  as  well  as 
legaDy  defensible. 

To  return  to  the  subject  of  inquiry,  the  competency  of  indicting 
a  party  who  has  been  examined  as  a  witness  for  the  Crown,  it  de- 
serves to  be  noticed  that  the  law  on  this  subject  is  of  comparatively 
recent  development.  Sir  George  Mackenzie  doubted  whether  the 
evidence  of  a  90ciu8  criminis  was  admissible  unless  in  cases  of  pe- 
nuria  iestium  ;  and  it  was  not  until  the  trial  of  Smith  and  Brodie  in 
1788,  that  the  doctrine  was  delivered  from  the  Bench,  that  the  pro- 
secutor, by  cidling  an  accomplice  as  a  witness,  discharges  him  from 
liability  to  prosecution.  The  point  was  again  maturely  considered 
in  the  suspension  at  the  instance  of  William  Hare,  who  had  given 
evidence  as  an  accomplice  in  the  prosecution  of  Burke  for  the 
notorious  Burke  and  Hare  murders.  At  the  diet  of  trial  upon  the 
indictment  against  Burke,  the  Court  had  granted  separate  trials  for 
the  different  charges ;  and  a  conviction  having  been  obtained  upon 
one,  no  further  proceedings  were  taken  upon  the  remaining  charges, 
and  upon  these  accordingly  the  witness  Hare  was  not  examined. 
Proceedings  were  afterwards  taken,  with  a  view  to  the  trial  of  Hare 
npon  one  of  these  charges,  by  the  relatives  of  the  party  alleged  to 
have  been  murdered ;  Hare  brought  a  suspension,  alleging  that  he 
had  given  his  evidence  on  the  assurance  of  the  Lord  Advocate  that 
he  should  not  be  brought  to  trial  for  any  of  the  crimes  charged  in 
the  indictment.  The  Court,  ^  in  respect  that  the  complainer  Wil- 
liam Hare  cannot  be  criminally  tried  for  the  crime  charged  in  the 
warrant  of  commitment,'  suspended  the  warrant. 

When  a  party  who  has  been  apprehended  upon  suspicion  of  being 
concerned  in  a  crime,  and  examined  upon  declaration,  is  afterwards 
adduced  as  a  witness  at  the  trial  of  another  person  for  that  offence, 
the  circumstance  i^  usually  mentioned  by  Crown  counsel  in  Court ; 
and  the  witness  is  then  admonished  by  the  judge  to  speak  the 
troth,  and  told  that  he  cannot  be  tried  for  the  crime  of  which 
he  is  required  to  give  evidence,  but  that  he  will  be  punished  if  he 
conceals  anything  or  gives  false  evidence.  We  believe  that  in 
practice  this  admonition  is  never  given  except  in  cases  where  the 
witness  has  been  apprehended  on  suspicion ;  and  the  prisoner's 
counsel  is  not  entitled  to  suggest  that  a  witness  should  be  admo- 
nished except  in  such  cases. 

Mr  Bell  observes,  in  his  Notes  on  Hume's  Commentaries  (p.  260), 
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that  it  has  not  been  decided  whether  a  saspected  wkness  girin^ 
evidence  upon  a  trial  for  subornation  of  perjury  is  liable  to  be  tried 
for  perjury,  or  whether  a  witness  examined  upon. a  charge  of  theft 
is  liable  to  be  tried  for  reset  of  theft.  The  same  question  may  arise 
with  respect  to  charges  of  forgeiy  and  uttering.  There  can  be 
little  doubt,  however,  tliat  the  witness  in  such  cases  would  be  keld 
entitled  to  protection  against  any  prosecittion  for  hm  share  ki  tbe 
transaction,  although  the  crime  in  his  case  might  &U  under  a  di&reni 
denomination  from  that  of  the  principal  offender. 

On  the  other  hand,  it  is  settled  that  neither  the  precognition  of  a 
witness  at  the  instance  of  the  Crown,  nor  faia  citation  as  a  witness^ 
are  sufficient  to  protect  him  from  liability  to  trial.  The  plea  was 
raised  and  overruled  in  two  cases^  cited  in  Bell's  Notes  to>  Hume 
(p.  261).  In  one  of  these  cases,  the  party  was  convicted  and  sen- 
tenced  to  transportation,,  although  he  had  been  precognosced,  and 
his  name  had  been  included  in  the  list  of  witnesses  in  a  fermer 
indictment. 

Sir  Archibald  Alison  observes  (Grim.  Pract.  568),  that  it  is  the 
general  practice  for  Crown  counsel  to  indict  no  prisoner  from  whom 
a  deposition  has  been  taken ;  and  adds,  that  this  rule  ^  makes  it  tbe 
duty  of  all  magistrates  entrusted  with  the  taking  of  precognitions  Uk 
consider  well,  before  they  put  any  party  on  oath,  whether  there  is 
any  diance  of  his  being  deemed  a  fit  subject  fcr  a  trial ;  for  by  so 
doing  be  may  preclude  &om  prosecution  the  person  who  ultinaatelj 
appears  to  be  its  fittest  object.'  The  learned  author,  however,  is  of 
opinion  that  the  observance  of  the  rule  is  not  obligatory  upon  Crown 
counsel,  and  that  a  prisoner  would  not  be  entitled  to  object  to  an 
indictment  on  the  ground  that  he  had  been  put  on  oath  in  the 
course  of  the  precognition  regarding  it.  It  is-  clear  that  depositions 
obtained  upon  oath  could  not  be  used  agaijist  tbe  prisoner  at  bis 
trial,  and  it  is  probable  that  the  fact  of  the  party  having  been 
examined  upon  oath  would  be  held  to  be  a  sufficient  objection  to 
the  admissibility  of  any  declaration  which  might  afterwards  be 
obtained  from  him. 

The  competency  of  indicting  a  party  who  has  been  examined  as 
a  witness  at  a  trial — ^not  being  a  suspected  witness — ^appears  to  de- 
pend on  similar  considerations  to  those  which  affect  the  competencj 
of  indicting  a  party  who  has  been  examined  upon  precognition. 
It  is  certainly  not  expedient  that  the  question  should  be  determined 
in  the  negative  by  a  judicial  decisicm.    But  there  are  strong  reasons 


THE  BANDTFORD  CASE — ^PBIYILEGE  OF  CROWN  WITNESSES.   287 

why  the  rde  laid  down  by  Grown  counsel  not  to  indict  such  persons 
should  continue  in  strict  observance. 

The  circumstances  connected  with  the  examination  of  the  witness 
Fleming  in  the  Sandyford  case  do  not  raise  the  question  in  its  most 
critical  aspect.  Fleming  was  apprehended  on  suspicion.  The  ques-* 
tion  wheUier  Fleming  should  be  indicted  for  trial  was  therefore 
brooght  under  the  notice  of  Crown  counsel,  who,  having  elected 
to  examine  him  as  a  witness  in  the  knowledge  that  suspicion 
attached  to  him,  would  doubtless  feel  themselves  precluded  by  the 
role  to  which  reference  has  been  made  from  afterwards  bringing 
him  to  trial.  The  real  difficulty  is  how  to  deal  with  the  case  of  a 
volunteer  witness*  Say  that  a  murder  has  been  committed  by  a 
relative  or  intimate  acquaintance  of  the  murdered  person.  Such 
cases  are  unhappily  not  so  unfrequent  as  to  make  the  case  supposed 
a  matter  of  mere  speculation.  If  the  murderer  is  a  person  who  has 
borne  a  good  character,  and  is  considered  to  be  above  suspicion,  his 
policy  will  be  to  affect  indignation,  to  offer  assistance  to  the  autho- 
rities, and  in  the  event  of  suspicion  being  successfully  directed  to 
another  quarter,  to  come  forward  as  a  witness  at  the  trial.  Is  it  to 
be  said,  that  a  party  who  has  added  to  the  guilt  of  murder  the  yet 
more  horrid  crime  of  endeavouring  to  bring  an  innocent  person  to 
the  gallows,  is»to  escape  unpunished  because  his  machinations  have 
been  so  far  successful  as  completely  to  blind  the  public  prosecutor, 
and  to  induce  the  prosecutor  to  examine  him  as  an  unsuspected 
witness?  It  is  to  guard  the  interests  of  justice  in  a  case  like  this 
that  we  think  the  rule  against  the  after  prosecution  of  parties  who 
have  been  examined  as  witnesses  should  remain  on  the  footing  of 
a  role  of  practice  merely,  depending  upon  the  discretion  of  Crown 
counsel. 

We  are  not  aware  of  any  legal  principle,  and  there  is  certainly 
no  express  decision,  which  would  have  the  effect  of  debarring  the 
Lord  Advocate  from  instituting  a  public  prosecution  in  a  case  such 
as  we  have  suggested.  The  maxim.  Nemo  tenetur  jurare  in  mam 
turpitudinemj  has  clearly  no  application ;  for  the  witness  in  the  case 
supposed  is  not  asked  to  swear  anything  to  his  own  discredit,  but, 
on  the  contrary,  comes  forward  as  one  who  is  altogether  ignorant 
of,  and  it  may  be  deeply  injured  by  the  perpetration  of  the  crime. 
The  same  remark  may  be  made  with  reference  to  the  declaration 
in  the  Claim  of  Sight,  quoted  by  Sir  Archibald  Alison,  ^  That  the 
forcing  the  lieges  to  depone  against  themselves  in  capital  crimes  is 
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contrary  to  law,  however  the  panishment  may  be  restricted,'  This 
declaration,  designed  as  a  protest  against  the  atrocities  of  the  Scot- 
tish Privy  Council,  has  most  justly  been  extended  by  sabsequent 
practice  to  the  taking  of  oaths  from  anj  person  under  accusation. 
But  can  it,  on  the  widest  construction,  be  held  to  apply  to  the  ex- 
amination of  one  who  has  neither  been  accused  nor  suspected ;  but 
who  comes  forward  ostensibly  as  a  disinterested  witness,  or  to  assist 
in  obtaining  a  conviction  against  a  party  whom  he  knows  to  be  inno- 
cent, he  himself  being  the  guilty  party? 

On  the  whole,  we  conclude  that  the  law  of  Scotland  in  relation 
to  the  indictment  and  trial  of  parties  who  have  been  examined  as 
witnesses  rests  on  sound  principles,  and  is  satisfactory  in  practice. 
In  some  respects  it  is  at  present  not  free  from  uncertainty ;  but  that 
uncertainty  arises  simply  from  the  circumstance,  that  Crown  counsel 
have  not  hitherto  considered  it  necessaiy  or  expedient  to  test  the 
utmost  extent  of  the  Lord  Advocate's  title  as  prosecutor  by  indict- 
ing parties  who  have  been  previously  examined  upon  oath ;  but  have 
assumed  the  responsibility  of  deciding  that  prosecutions  shall  not  be 
instituted  in  such  circumstances.  The  competency  of  indicting  a 
volunteer  and  unsuspected  witness  for  the  crime  which  he  has  sought 
to  fasten  upon  another,  is  still  an  open  question ;  and  if  a  case  of 
this  description  should  arise,  we  can  scarcely  permit  ourselves  to 
doubt  that  the  public  prosecutor  would  consider  it  to  be  his  duty 
to  assist  in  .bringing  such  a  miscreant  to  justice,  leaving  it  to  the 
Court  to  determine  the  competency  of  the  indictment.  For  the 
credit  of  human  nature,  it  may  be  hoped  that  the  point  will  long 
continue  to  remain  among  the  unsettled  questions  in  criminal  juris- 
prudence. 


THE  COURT  OF  SESSION  BILL. 

The  importance  of  the  Court  of  Session  Consolidation  Bill,  and  the 
interest  which  the  profession  throughout  the  country  have  in  inform- 
ing themselves  as  to  its  provisions,  have  induced  us  to  print  the  Bill  vi 
exiemoj  instead  of  offering  an  abridgment  of  its  contents,  in  accord- 
ance with  our  usual  practice.  In  order  to  make  room  for  the  BiU, 
we  have  given  an  additional  sheet  with  the  present  number  of  the 
Journal;  and  although  we  have  also  been  obliged  to  curtail  the 
portion  of  our  space  usually  allotted  to  original  matter,  we  believe 
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oar  readers  will  not  regret  the  deviation  on  this  occasion  from  the 
plan  of  our  pnblication. 

As  the  present  nnmber  of  the  Journal  will  be  in  the  hands  of  the 
profession  before  the  day  fixed  for  the  ^cond  reading  of  the  Bill, 
our  subscribers  will  be  enabled,  by  referring  to  the  Bill  itself  as 
printed  in  these  pages,  to  understand  the  alterations  which  may 
be  introduced  in  committee,  as  well  as  the  suggestions  which  will 
doubtless  be  made  by  the  professional  bodies  who  are  interested  in 
the  progress  of  the  measure. 

Those  of  our  readers  who  have  taken  any  interest  in  the  articles 
which  firom  time  to  time  have  appeared  in  our  columns  on  the  sub- 
ject of  Court  of  Session  Beform,  will  be  prepared  to  learn  that  we 
entirely  approve  of  the  Bill,  both  in  its  objects  and  its  leading  pro- 
visions. It  may  safely  be  asserted  that  a  large  number  of  the  most 
influential  and  unprejudiced  among  the  members  of  the  legal  pro- 
fession are  favourable  to  the  principles  of  the  Bill  and  to  its  leading 
provisions.  A  few,  no  doubt,  are  anxious  to  make  political  capital 
by  opposing  it,  and  are  doing  their  utmost  to  raise  the  cry  that 
it  must  be  postponed  to  next  session.  Such  unreasbning  oppo- 
sition is  the  surest  means  of  defeating  its  own  object.  There  can 
be  no  doubt  that  the  Government,  with  the  support  of  the  mercantile 
members  of  the  House  of  Commons  and  the  lawyers  in  both  Houses 
of  Parliament,  have  the  power  of  carrying  the  measure ;  and,  with 
such  support,  they  would  be  quite  justified  in  proceeding  with  it  in 
the  present  session.  In  the  event  of  a  pretty  unanimous  acceptance 
of  the  principles  of  the  measure  among  the  profession  in  Scotland, 
the  Lord  Advocate  might,  however,  be  induced  to  accede  to  reason- 
able propositions  for  delay,  in  order  to  give  time  for  the  more  careful 
consideration  of  its  clauses. 

The  limits  of  our  space  will  not  admit  of  our  entering  upon  au 
analysis  of  the  provisions  of  this  important  measure.  It  may  be  use- 
ful, however,  to  state,  so  far  as  that  can  be  done  in  the  compass  of 
a  few  pages,  the  objects  intended  to  be  attained  by  its  provisions. 
The  Bill  is  divided  into  twelve  parts ;  and  upon  each  of  these  we 
purpose  making  a  few  observations. 

Part  First  introduces  a  new  form  of  process  and  a  new  mode  of 
making  up  records  in  personal  actions  for  money.  In  substance, 
there  is  a  clear  distinction  between  this  class  of  actions  and  those 
containing  declaratory  conclusions,  or  conclusions  for  specific  per- 

voL.  vn.  NO.  Lxxvni.— JUKE  1868.  2  o 
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formance.  Actions  for  money  almost  always  involve  some  in- 
quiry into  fact ;  and  in  nine  cases  out  of  ten  the  facts  may  with 
advantage  be  investigated  before  the  law.  Indeed|  the  law  in 
such  cases  is  raised  more  satisfactorily  upon  the  facts  than  upon  the 
record. 

The  great  obstacle  to  the  prosecution  of  money  claims  in  the 
Court  of  Session  under  the  present  system,  consists  in  the  necessity 
of  adjusting  issues  before  going  to  a  jury.  Two-thirds  of  all  the 
jury  cases  brought  into  Court  are  stranded  before  they  reach  a 
jury.  The  object  of  this  part  of  the  Bill  is  to  get  rid  of  issues  alto- 
gether, by  substituting  for  our  present  diffuse  and  inaccurate  re- 
cords a  strict  system  of  pleading,  on  the  model  of  the  system  whidi 
prevails  in  the  English  Common  Law  Courts.  The  summons  is 
cut  down  to  a  formal  writ.  Each  cause  of  action  is  to  be  embodied 
in  a  single  concise  statement,  which  must  either  be  denied,  or  met 
by  an  appropriate  counter  statement  in  defence.  The  denial  of  any 
statement  constitutes  an  issue  upon  which  parties  may  go  to  trial 
at  once ;  but  if  the  defender  answers  by  a  counter  statement,  it 
is  then  for  the  pursuer  either  to  deny  or  plead.  After  two  oppor- 
tunities are  afforded  to  each  party  of  meeting  the  statements  of  the 
other,  no  further  counter  statement  is  to  be  permitted;  and  the 
several  propositions  affirmed  on  the  one  hand,  and  denied  on  the 
other,  constitute  the  issues  in  the  cause,  which  will  go  to  a  jury  as  a 
matter  of  course,  unless  the  parties  consent  to  some  other  mode  of 
disposing  of  the  case.  Ample  powers  of  amendment  are  conferred 
upon  the  parties  and  the  Court. 

Part  Second  is  in  the  main  a  consolidation  of  the  existing  provi- 
sions relative  to  jury  procedure,  which  are  dispersed  throughout  the 
seventeen  Acts  of  Parliament  repealed  by  the  introductory  clause  of 
the  Bill.  In  incorporating  the  provisions  of  the  old  Jury  Court 
Acts,  a  mass  of  obsolete  provisions  has  necessarily  been  thrown 
aside,  and  many  obscure  provisions  have  been  translated  into  the 
language  of  modem  practice.  Some  valuable  additions  to  the  powers 
of  the  Court  in  this  department  of  practice  are  suggested ;  amongst 
others,  the  power  of  directing  a  verdict  of  consent,  with  leave  to 
the  Court  to  enter  it  for  the  opposite  party  in  case  of  their  revers- 
ing the  judge's  rule  on  the  point  reserved.  Bills  of  exceptions  are 
cut  down  to  a  mere  statement  of  the  point  of  law,  with  so  much  of 
the  evidence  as  is  necessary  to  raise  the  question ;  and  facilities  are 
given  for  raising  questions  of  law  upon  a  motion  for  a  new  trial,  with 
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power  to  appeal  to  the  Hoase  of  Lords  in  case  of  difference  of 
opinion  among  the  judges. 

Part  Third.  In  dealing  with  actions  other  than  personal  action 
for  payment  of  money,  two  courses  were  open  to  the  iramers  of  the 
Bill.  The  old  form  of  summons,  with  a  condescendence  annexed, 
mi^t  have  been  retained,  while  provision  was  made  for  abridging 
the  &nn  of  making  up  records.  The  chief  objection  to  the  retention 
of  the  existing  form  of  summons  consists  in  the  impossibility  of 
amending  its  conclusions.  The  test  of  relevancy,  as  the  House  of 
Lords  has  frequently  told  us,  is  the  conclusions  of  the  summons ; 
and  tliese  conclusions  being  attested  by  the  Boyal  Signet,  cannot 
be  altered.  Accordingly,  it  is  proposed  that  the  warrant  of  citation 
should  be  put  into  a  separate  precept,  to  be  attested  by  the  Signet, 
and  that  the  conclusions  should  be  tlirown  into  the  form  of  a  prayer 
addressed  to  the  Court,  and  called  a  Bill.  The  Court  is  empowered 
to  direct  the  amendment  of  any  such  prayer,  and  to  allow  new  con- 
closions  to  be  added. 

The  record  in  actions  instituted  by  bill  is  distinguished  from  the 
existing  form  of  record  by  the  omission  of  the  pleas  in  law  and  the 
suppression  of  revised  papers.  Alterations,  when  necessary,  are  to 
be  made  upon  the  margin  of  the  principal  papers,  unless  the  Court 
shall  think  fit  to  allow  the  lodgment  of  a  minute  embodying  any 
new  and  essential  averment.^  We  have  no  doubt  as  to  the  propriety 
of  this  last  amendment.  In  practice,  the  additions  that  are  made 
upon  the  revisal  of  papers  (especially  in  the  class  of  actions  contem- 
plated by  this  part  of  the  Bill)  seldom  exceed  a  few  lines,  and  might 
jost  as  well  be  made  upon  the  margin  of  the  original  paper. 

Part  Fourth  applies  more  especially  to  the  taking  of  proof  in 
actions  commenced  by  bill,  but  it  contains  also  a  variety  of  inci- 
dental provisions  applicable  to  both  forms  of  action.  As  regards 
actions  instituted  by  bill,  it  is  intended  that  the  Lord  Ordinary 
should  have  the  power  of  determining  whether  an  inquiry  into  the 
iacts  should  precede  the  argument  on  the  law,  and  if  so,  to  what 
parts  of  the  record  the  poof  should  be  confined,  and  in  what  manner 
it  should  be  taken.  Where  practicable,  it  is  contemplated  that  the 
Lord  Ordinary  should  take  the  evidence  himself  in  the  manner 
introduced  by  the  Conjugal  Rights  Act,  and  which  has  given 
universal  satis&ction.  As  the  Lords  Ordinary  cannot  be  expected 
to  undertake  all  the  prooft  in  their  respective  rolls  of  causes,  two 
permanent  commissioners,  called  Examiners,  are  to  be  appointed  to 
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assist  in  taking  proofs  on  commisaion)  or  under  remits  from  the 
Court,  and  to  preside  at  the  execution  of  commissions  for  the 
recovery  of  documents.  The  present  mode  of  taking  proofi  by 
commission  is  found  in  practice  to  give  rise  to  great  delay,  proo£i 
being  frequently  carried  on  from  one  vacation  to  another  at  great 
expense  to  the  parties.  A  permanent  commissioner,  occupying  an 
independent  position,  and  empowered  by  statute  to  fix  peremptory 
diets,  and  to  proceed  with  the  evidence  in  each  case  continuously, 
would  obviously  have  a  much  more  efficient  control  over  the  conduct 
of  the  cases  than  commissioners  appointed  in  the  present  way.  This 
portion  of  the  Act  also  contains  provisions  for  saving  expense  in  the 
recovery  and  proving  of  documents,  and  for  stamping  deeds  objected 
to  on  the  ground  of  deficiency  in  the  amount  of  stamp-duty.  In 
re-enacting  the  existing  provisions  relative  to  edictal  citation,  occa* 
sion  is  taken  to  abolish  the  publication  of  inhibitions  and  interdic- 
tions at  the  market-cross,  and  to  substitute  edictal  publication. 

Part  Fifth  is  designed  to  obviate  that  class  of  dilatory  defences 
of  which  the  pleas  of '  No  Title  to  Sue'  and  '  All  Parties  not  called' 
are  the  type.  Provision  is  made  fi>r  enabling  new  pursuers  and 
defenders  to  be  brought  into  the  action  upon  reasonable  terms ;  the 
existing  provisions  relative  to  wakening  by  minute  in  lieu  of  a 
summons  are  re-enacted,  and  a  similar  form  of  procedure  is  provided 
in  place  of  actions  of  transference. 

Fart  Sixth  suggests  a  very  material  change  in  the  law  relating  to 
decrees  in  absence.  At  present  a  decree  in  absence  must  be  in 
terms  of  the  summons,  no  alteration  being  allowed  unless  in  virtue 
of  a  minute  of  restriction.  This  is  well  enough  where  the  action  is 
founded  on  a  debt  of  certain  amount ;  but  when  applied  to  actions 
of  damages,  whei'e  the  pursuer  may  name  any  sum  at  pleasure,  its 
operation  is  simply  absurd.  In  the  superior  Courts  in  England  the 
plaintiff  is  obliged  to  prove  the  amount  of  hb  debt  before  one  of  the 
Masters  of  Court,  or  the  Sheriff  and  a  jury,  except  in  cases  where 
the  claim  is  on  a  liquid  obligation.  It  is  proposed  by  this  Bill  to 
require  the  pursuer  to  prove  his  debt  before  one  of  the  Examiners 
in  all  cases  except  liquid  debts,  or  debts  on  open  account.  With 
respect  to  reclaiming  notes  against  decrees  in  absence  or  bj  de&ult, 
it  is  provided  that  the  Court  shall  not  repone  the  defender  unless 
satisfied  that  he  has  a  reasonable  ground  of  defence.  This  will  at 
least  prevent  reclaiming  notes  being  brought  for  the  mere  purpose 
of  hanging  up  a  case  over  the  long  vacation. 


THE  COURT  OF  SESSION  BILL.  293 

Part  Seventh  abolishes  the  process  of  advocation,  and  enables  the 
parties  to  appeal  from  the  Sheriff  to  one  of  the  Divisions  of  the 
Court,  in  the  fonii  in  which  appeals  are  now  taken  from  the  Sheriff- 
sabatitate  to  the  Sheriff.    The  provisions  of  the  Act  of  1850  were 
intended  to  relieve  parties  of  the  expense  attending  a  double  hearing 
in  the  Conrt  of  Session;  but  unfortunately,  although  the  double  hear- 
ing is  abolished,  a  great  part  of  the  expense  connected  with  the  in- 
stitution of  a  new  process  remains ;  and  the  main  object  of  this  part 
of  the  Bill  is  to  lessen  the  expense  of  appeals  from  inferior  Courts. 
With  the  view  of  relieving  the  Inner  House  of  the  Court  from  the 
pressure  of  business  which  has  thrown  the  rolls  of  both  Divisions 
into  anear,  it  is  proposed  that  the  Lords  Ordinaries  should  be  e(n- 
powered  to  sit,  on  the  requisition  of  the  Lord  President,  for  the 
disposal  of  Advocations,  at  such  times  as  may  be  found  convenient. 
There  can  be  no  doubt  that  the  labour  of  the  Lords  Ordinaries 
under  the  present  system  is  much  lighter  than  that  of  the  Divisions 
of  the  Conrt ;  and  we  do  not  anticipate  that  any  objection  will  be 
taken  to  the  proposal  that  they  should  take  their  share  in  that  which 
ought  to  be  the  main  duty  of  a  supreme  tribunal,  the  revision  of  the 
judgments  of  inferior  Courts. 

By  the  concluding  sections  of  this  part  of  the  Bill,  a  discretionary 
power  is  vested  in  inferior  judges  to  allow  an  appeal  in  cases  below 
L.25  upon  matter  of  law  proper  for  the  determination  of  the  Court  b{ 
Session ;  and  provision  is  also  made  for  bringing  questions  of  law  in 
such  cases  before  the  Circuit  Court  of  Justiciary  by  way  of  summary 
appeal* 

Part  Eighth  incorporates  the  existing  provisions  with  respect  to 
Sospensions  and  Bill  Chamber  procedure,  with  some  unimportant 
modifications.  The  form  of  a  skeleton  Note  of  Suspension  is  retained 
in  the  class  of  cases  in  which  it  is  now  competent.  In  cases  where 
a  note  with  a  statement  of  facts  and  pleas  in  law  is  now  required,  it 
is  proposed  to  substitute  a  Bill  in  the  new  form,  which  is  equivalent 
to  the  present  note  with  the  omission  of  the  pleas  in  law. 

Part  Ninth  relates  to  summary  petitions.  In  substance  it  is  little 
more  than  a  re-enactment  of  the  provisions  of  the  Act  of  1856, 
with  this  difference,  that  petitions,  instead  of  being  appropriated  to 
tbe  Junior  Lord  Ordinary,  may  be  enrolled  before  any  judge  in  the 
Dater  House.  The  alteration  is  unimportant  in  itself,  and  appears 
to  have  been  introduced  as  part  of  a  system  of  throwing  open  the 
Outer  House  business  to  all  the  Lords  Ordinaries,  instead  of  appro- 
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priating  one  class  of  actions  to  each.  We  are  aware  that  the  pre- 
sent system,  under  which  one  judge  takes  the  Bills  and  Petitionfiy 
another  Teind  cases,  and  a  third  the  Exchequer  cases,  is  defended  on 
the  ground  that  the  work  is  better  done  by  a  judge  who  is  familiar 
with  the  practice  in  these  special  departments  of  duty.  But  it  mnst 
be  remembered  that  it  is  competent  in  all  such  cases  to  reclaim  to 
either  Division  of  the  Inner  House ;  and  it  is  certainly  desirable 
that  the  judges  of  the  Court  of  Review  should  not  enter  upon  their 
duties  without  some  previous  experience  in  every  department  of 
judicial  duty.  To  carry  out  the  principle  involved  in  the  provisions 
of  this  part  of  the  Act,  it  would  be  necessary  to  provide  that  Exche- 
quer and  Teind  causes  should  cease  to  be  appropriated  to  a  parti- 
cular Lord  Ordinary ;  and  we  do  not  see  tha^  there  would  be  any 
practical  difficulty  in  carrying  out  the  principle. 

Part  Tenth  relates  to  Inner  House  procedure,  in  so  far  as  peculiar 
to  the  Inner  House.  The  introductory  section  of  this  part  of  the 
Bill  introduces  a  very  important  alteration  in  the  existing  law,  bj 
providing  that  reclaiming  notes  against  any  interlocutor  shall  have 
the  effect  of  subjecting  to  the  review  of  the  Court  all  the  previous 
interlocutors  in  causa.  The  object  of  the  existing  provisions  (accord- 
ing to  which  interlocutors  are  final  unless  reclaimed  against  within 
a  specified  time)  was  to  discourage  litigation,  and  to  encourage 
parties  to  acquiesce  in  the  judgment  of  a  single  judge.  But  expeii- 
ence  has  shown  that  the  requirement  in  question  has  had  just  the 
opposite  effect.  Parties  reclaim  against  interlocutors  of  the  Lord 
Ordinary,  not  because  they  are  seriously  dissatisfied,  but  because 
they  fear  that  in  some  way  or  other  their  case  may  be  prejudiced  by 
acquiescence.  We  are  quite  sure  that  the  great  majority  of  litigants 
will  prefer  to  reclaim  at  the  conclusion  of  the  whole  case ;  and  even 
if  they  do  not,  it  is  right  that  those  who  choose  to  postpone  their 
appeal  should  have  the  opportunity  of  doing  so. 

Part  Eleventh^  subject  to  an  exception  to  be  immediately  noticed, 
appears  to  fall  entirely  within  the  category  of  consolidation.  The 
provisions  which  it  contains  relative  to  the  constitution  of  the  Coart, 
the  means  of  suppl3ring  temporary  vacancies  in  the  Inner  and  Outer 
Houses,  and  the  transference  of  causes,  are  dispersed  through  a 
number  of  existing  statutes,  and  have  been  embodied  as  they  stand 
in  the  present  Bill.  The  only  alteration  which  we  have  observed,  is 
that  implied  in  section  226,  according  to  which  the  Bill  Chamber 
business  during  session  is  to  be  performed  by  the  Outer  House 
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JQtlges  in  rotation,  instead  of  being  appropriated  to  the  junior 
jadge*  Under  the  existing  practice,  the  junior  judge,  however 
eminent,  is  unable  to  devote  more  than  a  fractional  part  of  his  time 
to  judicial  business,  his  whole  time  being  absorbed  by  the  routine 
duties  of  the  Bill  Chamber,  and  the  examination  of  summary 
petitions. 

Part  Twelfth  regulates  appeals  to  the  House  of  Lords.  Like  the 
preceding  section,  it  consists  mainly  of  provisions  in  the  nature  of 
consolidation.  It  is  well  known  that  of  late  years  the  most  difficult 
class  of  questions  submitted  to  the  decision  of  the  House  of  Lords 
have  been  those  relating  to  the  competency  of  appeals.  The  exist- 
ing provisions  on  this  subject  appear  to  have  been  carefully  revised ; 
and  we  do  not  doubt  that  any  ambiguities  that  may  remain  will  be 
removed,  in  the  careful  revision  to  which  the  Bill  will  be  subjected 
by  the  professional  bodies  who  are  so  largely  interested  in  its  fate. 


The  Lcmd  Rights  of  Scotland;  being  a  Collection  of  all  Statutes 
relating  to  Land.  With  Introductory  Observations.  By  Hugh 
Cowan,  Advocate. 

This  is  a  book  which  brings  together  the  whole  of  our  statute  law 
relative  to  lands.  Mr  Cowan  commences  the  collection  ^ith  all  the 
statutes  relating  to  deeds  in  general ;  and  here  we  have  at  one  view 
the  whole  of  the  statute  law  relative  to  the  execution  of  deeds. 
Then  follow  all  the  statutes  relating  to  the  mode  of  making  up 
titles,  commencing  with  ^  The  Act  anent  Procuratories  of  Besigna- 
tion  and  Precepts  of  Sasine  in  1693,'  and  terminating  with  ^  the 
23  &  24  Vict.,  cap.  143.'  The  next  subdivision  of  the  book  is 
occupied  with  the  statutes  relative  to  entails  and  the  relative  Acts 
of  Sederunt,  conunencing  with  the  Act  of  1685,  and  ending  with  the 
16  &  17  Vict.,  cap.  94.  A  fourth  subdivision  contains  the  statute 
law  relating  to  heritable  securities,  leases,  adjudications,  and  judicial 
sales. 

All  this  body  of  statute  law  is  printed  at  length,  without  the  least 
abridgment ;  and  the  whole  is  wound  up  with  a  general  index.  A 
more  useful  book  to  all  branches  of  the  profession  in  town  and 
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country  could  not  have  been  printed.  Conveyancing  is  now  so 
entirely  a  matter  of  memory  and  of  positive  regulation, — so  utterly 
deprived  of  any  foundation  in  general  principle, — ^that  no  lawyer 
can  trust  himself  with  the  examination  or  preparation  of  titles 
without  having  before  him  the  very  words  of  the  statutes  which 
now  constitute  our  law  upon  the  subject.  No  doubt  we  have 
attained  more  brevity  by  these  recent  legislative  enactments ;  bat 
this  advantage  has  been  gained  by  destrojring  conveyancing  as  a 
scientific  system.  The  subject  having  thus  been  reduced  to  a  code 
of  rules,  dictated  by  convenience  and  expediency,  and  without  re- 
ference to  any  general  principle,  like  the  beautiful  but  cumbersome 
system  it  superseded,  it  is  a  most  welcome  addition  to  a  lawyei's 
libraiy  to  get  all  these  enactments  gathered  together.  Abridg- 
ments, of  which  we  have  had  several,  cannot  be  relied  on  ;  and  it 
will  be  a  long  time  before  treatises  or  commentaries  can  be  of  any 
use,  when  there  are  as  yet  so  few  decisions  to  aid  the  commentator. 
Mr  Cowan  has  prefixed  to  the  statutes  an  introduction,  which 
gives  a  clear  and  concise  history  of  le^lation  on  the  subject  of  land 
rights  down  to  the  present  time.  Along  with  this  he  has  given  an 
exposition  of  the  statutes  themselves,  with  a  careful  citation  of  all 
the  decisions  bearing  upon  them.  Within  the  compass  of  96  pages 
there  will  be  found  compressed  a  very  large  quantity  of  most  useful 
information,  which  even  the  most  experienced  lawyer  would  do  well 
to  study,  and  which  to  the  student  will  be  a  most  valuable  intro- 
duction to  the  chaos  of  statute  which  now  constitutes  our  convey- 
ancing code.  The  book  is  a  model  in  another  respect.  It  is  pub- 
lished at  a  price  (10s.  6d.)  which,  if  the  prices  of  other  law  books 
be  looked  at,  must  be  explained  upon  the  ground  of  the  book  ob- 
taining a  circulation  not  merely  among  lawyers,  but  among  the 
general  public  interested  in  land. 
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A  Bill  to  oousolidate  and  amend  the  La^  relating  to  Procedure  in  the  Court  of 
Session  in  Scotland,  and  in  Appeals  to  the  House  of  Lords. 

Preamble. 

Whereas  the  Plractice  and  Mode  of  Procedure  in  the  Court  of  Session  in  Scot- 
lind  maj  be  rendered  more  simple,  certain,  and  expeditious,  hj  the  Repeal  of 
the  Statutory  Regulations  which  are  now  wholly  or  partially  in  force,  and  the 
Enactment  of  a  new  Code  of  Regulations  adapted  to  the  ezistiDg  Constitution 
of  the  Court :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Repeal  of  Existing  Enactments. 

1.  The  several  Statutes  and  Parts  of  Statutes  mentioned  in  the  following 
Table  shall  be  and  are  hereby  rejpealed  to  the  Extent  therein  specified,  except  as 
to  anything  done  or  to  be  done  in  pursuance  thereof  before  this  Act  shall  take 
effect :  Provided  always,  that  such  Repeal  shall  not  revive  any  Jurisdiction, 
Right  of  Action,  Process  of  Review  or  other  Procedure,  or  any  personal  Privi- 
lege which  has  been  abolished  or  abrogated  by  any  of  the  said  Statutes ;  viz., 
48  Geo.  III.,   c.  51,  intituled  ^  An  Act  concerning  the  Administration  of 
^  Justice  in  Scotland  and  concerning  Appeals  to  the  House  of  Lords.' 
The  whole  Act. 
50  Geo.  III.,  c.  112,  intituled  '  An  Act  for  abridging  the  Form  of  extracting 
^  the  Decrees  of  the  Court  of  Session  in  Scotland,  and  for  the  Regulation 

*  of  certain  Parts  of  the  Proceedings  of  that  Court.'  The  27th,  43d,  and 
intervening  Sections  only. 

53  Geo.  III.,  c  64,  intituled  '  An  Act  for  the  better  Regulation  of  the  Court 

*  of  Session  in  Scotland.'    The  whole  Act. 

55  Geo.  III.,  c.  42,  intituled  *  An  Act  to  facilitate  the  Administration  of 
^  Justice  in  that  Part  of  the  United  Kingdom  called  Scotland,  by  the  ex* 
^  tending  Trial  by  Jury  to  Civil  Causes.'    The  whole  Act. 

59  Geo.  III.<,  c.  35,  intituled  *  An  Act  to  amend  an  Act  passed  in  the  55th 
Tear  of  the  Reign  of  his  present  Majesty,  entitled  ^'  An  Act  to  facilitate 
*^the  Administration  of  Justice  in  that  Part  of  the  United  Kingdom 
^^  called  Scotland  by  the  extending  Trial  by  Jury  to  Civil  Causes." '  The 
whole  Act. 

59  Geo.  III.,   c.  45,  intituled  *  An  Act  to  explain  and  amend  certain  Acts 

*  r^tive  to  the  Court  of  Session  in  Scotland.'    The  whole  Act. 

1  &  2  Geo.  IV.,  c.  38,  intituled  *•  An  Act  for  establishing  Regulations  re- 
^  specUng  certain  Parts  of  the  Proceedings  in  the  Court  of  Session  and  in 

*  the  Court  of  Conmiissioners  for  Teinds,  and  respecting  the  Duties,  Quali- 
*■  fkaitions,  and  Emoluments  of  certain  Clerks  and  other  Officers  of  the 
^  said  Courts.'    The  1st,  5th,  and  intervening  Sections  only. 

6  Geo.  lY.,  c.  120,  intituled  ^  An  Act  for  the  better  regulating  of  the  Forms 
^  of  Process  in  the  Courts  of  Law  in  Scotland.'    The  whole  Act. 

U  Geo.  IV.,  and  1  Will.  lY.,  c.  69,  intituled  '  An  Act  for  uniting  the 
'  Benefits  of  Jury  Trial  in  Civil  Causes  with  the  ordinary  Jurisdiction  of 
*■  the  Court  of  Session,  and  for  making  certain  other  Alterations  and  Re- 
^  ductions  in  the  Judicial  Establishments  of  Scotland.'  The  whole  Act, 
except  in  so  far  as  any  Jurisdiction  in  relation  to  Jury,  Maritime  and 
Cottsistorial  Causes,  is  thereby  conferred  on  the  Court  of  Session,  Bill 
Chamber  and  Sheriff  Courts  in  Scotland ;  excepting  also  Sections  IS,  19, 
and  20. 

vou  vn.  Ko.  ixxvin.— auNE  1863.  2  p 
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2  Will.  IV.,  c.  5,  intituled  ^  An  Act  to  provide  for  carrying  on  ibe  Buanee 
*"  of  the  Court  of  Session  in  Scotlan<l,  when  interrupted  by  the  Death  or 
^  necessary  Absence  of  any  of  the  Judges  thereof.'    The  whole  Act. 

6  &  7  Will.  lY.,  c.  41,  intituled  *  An  Act  to  abolish  the  Commissaiy  Court 
*•  of  Edinburgh,  and  to  regulate  the  Mode  of  taking  Proofs  in  Gonsistoria] 
*"  Causes  in  Scotland.'    The  whole  Act. 

7  Will.  IV.,  c.  14,  intituled  ^  An  Act  to  explain  and  amend  Two  ActsreUt- 

*  ing  to  Trial  by  Jury  in  Scotland.'    The  whole  Act. 

1  &  2  Vict.,  c.  86,  intituled  ^  An  Act  to  diminish  Delay  and  Expense  is 
*"  Advocations  and  Suspensions  in  the  Court  of  Session  in  Scotlana.'  The 
whole  Act. 

13  &  14  Vict.,  c.  36,   intituled   '  An  Act  to  facilitate  Procedure  in  the 

*  Court  of  Session  in  Scotland.'    The  whole  Act. 

17  &  18  Vict.,  c.  59,  intituled  '  An  Act  to  allow  Verdicts  on  Trials  by  JotJT 

*  in  Civil  Causes  in  Scotland  to  be  returned  although  the  Jury  may  not  he 
^unanimous.'    The  whole  Act. 

20  &  21  Vict.,  c.  56,  intituled  ^  An  Act  to  regulate  the  Distribution  of 

*  Business  in  the  Court  of  Session  in  Scotland.'    The  whole  Act. 

22  &  23  Vict.,  c.  7,  intituled  '  An  Act  to  amend  an  Act  of  the  Seven- 
'  teenth  and  Eighteenth  Years  of  her  Majesty,  for  allowing  Verdicts  on 
^  Trials  by  Jury  in  Civil  Causes  in  Scotland  to  be  received  although  the 
^  Jury  may  not  be  unanimous.'    The  whole  Act. 


PART  I. 

Pkocedure  in  Actions  to  be  instituted  by  Summons. 

With  respect  to  all  Actions  which,  according  to  the  existing  Practice,  migbt 
have  been  instituted  by  a  simple  Petitory  Summons,  without  declaratory  or 
other  Conclusions  than  the  usual  Conclusion  for  Payment  of  Money  with  In- 
terest and  Expenses :  Be  it  enacted  as  follows : 

New  Form  of  Summons  in  Petitory  Actions. 

2.  All  such  Actions  hereafter  brought  in  the  Court  of  Session  shall  he  com- 
menced by  Summons  in  the  Form  contained  in  the  Schedule  (A.)  to  this  Act 
annexed,  summoning  the  Defender  to  appear  and  put  in  Defences  on  the  ordi- 
nary Inducise  (as  defined  in  Part  IV.  of  this  Act)  ;  to  which  Summons  a  War- 
rant of  Arrestment  may  be  added.  It  shall  not  be  necessary  to  mention  aoy 
Form  or  Cause  of  Action  in  any  Summons  issued  under  this  Act.  The  Smnmoitf 
may  be  either  in  Writing  or  printed,  or  partly  in  Writing  and  partly  printed 

Endorsement  of  the  Division  of  the  Courts  and  Agents  Address, 

3.  Every  such  Summons,  and  every  Service  Copy  thereof,  shall  contain  pre- 
fixed thereto  an  Entry  of  the  Divimon  of  the  Court  and  of  the  hord  Ordinary 
before  which  the  intended  Action  is  to  be  instituted ;  and  shall  contain,  en- 
dorsed thercTon,  the  Name  and  Place  of  Abode  of  the  Pursuer's  Agent  in  the 
Court  of  Session ;  and  in  case  no  Agent  shall  be  emplo3'ed  by  tiie  Pursuer,  then, 
in  addition  to  the  Name  and  Place  of  Abode  of  the  Agent  signing  the  Writ, 
there  shsdl  be  endorsed  thereon  a  Memorandum  expressing  that  the  Action  is  to 
be  instituted  by  the  Pursuer  in  Person,  mentioning  the  City,  Town,  or  Parish, 
and  idso  the  Name  of  the  Street  and  Number  of  the  House  of  such  Porsaer^i^ 
Residence,  if  such  there  be. 

Endorsement  of  the  Amount  claimed  upon  Summons, 

4.  Upon  the  Summons  and  Service  Copy  thereof  the  Amount  of  the  Smo  of 
Money  claimed  shall  be  stated ;  and  the  Amount  of  Interest  rlAJm«4^  if  anji 
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fudl  be  stated  separately ;  and  also  the  Amount  of  what  the  Pursuer's  Agent 
claims  for  the  Expenses  of  the  Summons  and  Execution  thereof,  and  for 
Attendance  to  reeeiye  Payment  of  such  Sum  or  Sums  and  Expenses ;  and  it 
shall  be  farther  stated,  that  upon  Payment  thereof  within  Four  Days  to  the 
Pursuer  or  his  Agent,  farther  Proceedings  shall  be  stayed ;  which  Endorsement 
sliall  be  written  or  printed  in  the  following  Form  ;  or  to  the  like  ££Fect : 
*  The  Pursuer  claims  Pounds  for  Debt,  with  Pounds 

*  of  Interest  thereon  ^  Pounds  for  Damages,  as  the  Case  may  fcg], 

*  and  Pounds  for  Expenses ;  and  if  the  Amount  thereof  be  paid 

*  to  the  Pursuer  or  to  his  Agent  within  Four  Days  from  the  Service  hereof 

*  farther  Proceedings  will  be  stayed.' 

Bat  the  Defender  ^11  be  at  liberty,  notwithstanding  such  Payment,  to  have 
the  Account  of  Expenses  taxed ;  and  if  more  than  One  Sixth  shall  be  disal- 
lowed, the  Pursuer's  Agent  shall  pay  the  Expenses  of  Taxation. 

Amendment  of  Error  in  the  Endorsement. 

5.  If  the  Pursuer  or  his  Agent  shaU  omit  to  insert  or  end6rse  on  any  Sum- 
mons or  Copy  thereof  any  of  the  Matters  required  by  this  Act  to  be  inserted 
therein  or  endorsed  thereon,  such  Summons  or  Copy  thereof  shall  not  on  that 
Account  be  held  void,  but  it  m^  be  either  dismissed  as  irregular,  or  amended, 
Qpon  Application  to  the  Lord  Ordinary ;  and  such  Amendment  may  be  made 
upon  any  Application  to  dismiss  the  Action  upon  such  Terms  as  the  Lord  Ordi- 
nary may  think  fit. 

Pursuer  to  lodge  the  Summons /or  Enrolment. 

6.  Unlees  Payment  shall  previously  have  been  made,  the  Pursuer  shall.  Eight 
Days  before  the  Expiration  of  the  Inducise,  lodge  the  Summons  with  the  Clerk 
of  the  Procesfr  or  his  Assistant,  for  Enrolment,  and  such  Clerk  shall  forthwith 
cause  the  same  to  be  enrolled  and  published  in  the  Daily  Roll  of  Causes  de- 
pending  in  the  Court  of  Session  (in  manner  specified  in  Part  XI.  of  this  Act)  ; 
arid  DO  farther  or  other  Procedure  shall  be  requisite  for  bringing  the  Action 
into  Court. 

Condescendence  or  special  Endorsement  to  be  lodged  with  the  Summotis. 

7.  The  Pursuer  shaU  at  the  same  Time  lodge  with  the  said  Clerk  a  Conde- 
scendence in  the  Form  herein-after  provided,  unless  the  Defender,  or  Defenders 
where  there  are  more  than  One,  shall  have  previously  intimated  to  the 
Poisuer  his  or  their  Consent  to  dispense  with  formal  Pleadings,  in  which  Case 
the  Pursuer  may,  if  he  think  proper,  instead  of  lodging  a  separate  Conde- 
Bcendence  along  with  the  Summons,  lodge  the  Summons  with  a  special  En- 
doTgement  written  thereon  (Schedule  B.),  which  in  that  Case  shall  be  taken  to 
be  equivalent  to  a  Condescendence ;  and  in  all  Cases  where  a  Summons  shall  be 
specially  endorsed  in  virtue  of  the  Defender's  Consent  as  aforesaid.  Issue  shall 
K  tendered,  after  Appearance  has  been  entered  for  the  Defender,  by  writing  at 
the  End  of  such  Endorsement  the  Words,  ^  The  Defender  joLos  Issue ;'  and 
such  Issue  shall  be  signed  bv  the  Defender's  Counsel,  and  no  other  written 
Pleadings  shall  be  allowed  in  the  Cause. 

Summons  may  he  received  within  Three  Months  on  certain  Conditions. 

8.  Subject  to  the  Provisions  contained  in  Part  YI.  of  this  Act  relative  to 
Protestation,  the  Clerk  shall  be  bound  to  receive  any  Summons,  with  the  rela- 
tive Condescendence  or  special  Endorsement,  at  any  Time  within  Three  Months 
after  the  Date  thereof,  and  shall  forthwith  cause  the  same  to  be  enrolled  and 
pobliahed  as  aforesaid ;  provided  that  where  the  Summons  is  not  lodged  for  En- 
rolment in  due  Time,  Defences  shall  not  be  returnable  until  the  Eighth  Day  f^ter 
Publication  of  such  EInrolment  in  the  Rolls  of  Court. 
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Appearance  of  the  Defender, 

9.  As  Boon  as  the  Summons  has  been  lodged  for  Eniohnent,  Appearance  maj 
be  entered  for  the  Defender. 

General  Form  of  Appearance. 

10.  The  Mode  of  Appearance  in  any  Action  or  Proceeding  in  the  Court  of 
Session  shall  be  by  delivering  to  the  Clerk  of  the  Process  a  Memorandom  in  the 
following  Form  or  to  the  like  Effect : 

'  APPEARANCE  for  the  Defender  in  Causa  A,  B,  against  C.  D.  [or  against 
*  C  D.  and  others]. 

*•  The  Defender  C.  D,  appears  in  Penon  [or  E,  F.,  Agent  for  the  Defender 
'  C  -D.,  appears  for  him]. 

'Entered  the  Dav  of  18    .• 

And  such  Appearance  shall  also  specif  the  Residence  or  Place  of  Businas  of 
the  Defender,  or  of  his  Agent  where  he  appears  by  an  Agent. 

Procedure  where  the  Summons  is  specially  endorsed^  and  the  Defender  does  not 

appear. 

11.  Where  the  Summons  is  specially  endorsed  in  the  Form  herein-before  pio- 
Tided  in  virtue  of  the  Defender's  Consent,  then,  if  Appearance  shall  not  be 
entered  for  the  Defender  before  the  Expiration  of  the  Inducise,  or  before  the 
Elapse  of  Eight  Days  after  Publication  of  the  first  Enrolment,  as  the  Case  may 
be,  it  shall  be  lawful  for  the  Pursuer  forthwith  to  enrol  the  Cause  in  the  Lord 
Oidinary's  Motion  Roll,  and  to  move  for  and  obtain  Decree  against  such  Defender 
for  any  Sum  not  exceeding  the  Sum  or  Sums  endorsed  on  the  Summons,  together 
with  a  Sum  for  Expenses,  to  be  fixed  bv  Act  of  S^erunt,  unless  the  Pursner 
shall  claim  more  than  such  fixed  Sum,  m  which  Case  the  Account  of  Expenses 
shall  be  taxed  in  the  ordinary  Way,  and  the  Decree  so  obtained  shall  be  final 
after  Extract,  and  shall  not  be  liable  to  be  opened  up  as  a  Decree  in  Absence  by 
Suspension  or  Reduction :  Provided  always,  that  if  Issue  is  tendered  at  the  Bar, 
the  Lord  Ordinary  shall  allow  an  Appearance  to  be  lodflxd  and  a  Tender  of  Lsoe 
to  be  endorsed  on  the  Summons,  as  nerein-b^ore  provided,  but  the  ExpenseB  of 
entering  Appearance  shall  not  be  afterwards  allowed  as  a  Clu^ge  against  the 
Pursuer. 

Procedure  where  Summons  is  not  specially  endorsed,  and  Defender  does  not 

appear. 

12.  Where  the  Sunmions  has  not  been  specially  endorsed  in  the  Form  ham- 
before  provided,  then,  unless  the  Defender  shall  lodge  an  Appearance  and  De- 
fences before  the  Expiration  of  the  Inducise  (or  before  tJie  Ekpse  of  Eight  Dayt 
after  Publication  of  the  first  Enrolment,  as  tiie  Case  may  be),  it  shall  be  l&wi^ 
for  the  Pursuer  forthwith  to  enrol  the  Cause  in  the  Lord  Ordinary's  Mota<m  Bolli 
and  to  move  for  and  obtain  Decree  against  such  Defender  for  any  Sum  not  ex- 
ceeding the  Sum  or  Sums  endorsed  on  the  Summons,  witii  the  Exjienses  of  Pro- 
cess, as  the  same  shall  be  taxed  by  the  Auditor  of  Court :  Provided  always,  that 
if  Defences  are  tendered  at  the  Bur,  the  Lord  Ordinary  may  allow  such  Defences, 
together  with  an  Appearance  for  the  Defender,  to  be  received ;  but  the  Enestt 
of  such  Defences  and  Appearance  shall  not  be  afterwards  allowed  as  a  Charge 
against  the  Pursuer. 

Different  Causes  of  Action  may  be  conjoined, 

13.  Different  Causes  of  Action  relating  to  the  same  Subject  Matter,  and  con- 
cerning the  same  Parties,  may  be  joined  in  the  same  Action,  provided  they  ars 
of  such  a  Nature  as  to  admit  of  being  determined  in  an  Action  instituted  bj 
Sunmions  under  this  Act ;  but  the  Lonl  Ordinary  or  the  Court  shall  have  Power 
to  prevent  the  Trial  of  different  Causes  of  Action  together,  if  such  Mai  would 
be  inexpedient,  and  may  in  such  Cases  order  separate  Records  to  be  made  np^ 
and  separate  Trials  to  be  had. 
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Facts  may^  of  Conaent^  he  stated  in  a  Special  Issue  without  Pleadings. 

U.  Where  the  Parties  to  an  Action  are  agreed  as  to  the  Question  or  Questions 
of  Fact  to  be  decided  between  them,  they  may,  at  any  Time  after  the  Execution 
of  the  Sommons,  and  before  Judgment,  by  Consent,  and  Order  of  the  Lord 
Ordinary  or  the  Court  (which  Order  the  Lord  Ordinary  or  the  Court  shall  have 
Power  to  make,  upon  being  satisfied  that  the  Parties  have  an  Interest  in  the 
Decision  of  such  Question  or  Questions,  and  that  the  same  is  or  are  fit  to  be 
tried),  proceed  to  the  Trial  of  any  Question  or  Questions  of  Fact,  without 
formal  Pleadings ;  and  such  Question  or  Questions  may  be  stated  for  Trial  in 
the  Form  of  a  Special  Issue,  and  such  Issue  shall  be  held  to  be  the  Record  in  the 
Action,  and  may  be  enrolled  for  Trial,  and  tried  accordingly,  in  the  same  Manner 
as  an  Issue  joined  in  any  ordinary  Action  ;  and  the  Proceedings  in  such  Action 
and  Issue  shall  be  under  and  subject  to  the  ordinary  Control  and  Jurisdiction  of 
the  Court,  as  in  other  Actions. 

Amount  of  Debt  or  Damages  in  such  Cases. 

15.  The  Parties  may,  if  they  think  fit,  enter  into  an  Agreement,  which  shall 
be  embodied  in  a  Minute,  that  on  the  Determination  in  the  Affirmative  or 
Native  of  any  such  Special  Issue  a  Sum  of  Money  fixed  by  the  Parties,  or  to 
be  ascertained  by  the  Jury  upon  a  Question  inserted  in  the  Issue  for  that  Pur- 
pose, shall  be  paid  by  One  of  such  Parties  to  the  other  of  them,  either  with  or 
without  the  Expenses  of  the  Action. 

Application  of  Verdict^  and  ReUef  against  erroneous  Verdict  in  such  Cases. 

16.  Upon  the  Finding  of  the  Jury  on  any  such  Issue  the  Verdict  of  the  Jury 
may  be  applied  and  Decree  pronounced  for  such  Sum  as  shall  be  so  agreed  or 
ascertainea  as  aforesaid,  with  or  without  Expenses,  as  the  Case  may  be :  Pro- 
vided always,  that  all  the  Provisions  herein -after  contained  relative  to  Proceed- 
ings fcr  setting  aside  Verdicts,  and  to  the  Application  of  Special  Verdicts  and 
Special  Cases  settled  at  Trial,  and  to  the  Right  of  Appeal  to  the  House  of  Lords, 
shall  be  applicable  to  Actions  tried  upon  Special  Issues. 

Judgment  upon  Special  Issue. 

17.  The  Judgment  upon  a  Special  Issue  may  be  extracted  within  the  usual 
Time ;  and  the  Proceedings  shall  be  held  to  have  the  Effect  of  a  res  judicata 
upon  the  Substance  of  the  Question  of  Right  so  put  in  Issue. 

Questions  of  Law  may  he  stated  in  a  Special  Case  without  Pleadings. 

18.  The  Parties  may,  at  any  Time  after  the  Execution  of  the  Summons,  and 
before  Judgment,  by  Consent,  and  Order  of  the  Lord  Ordinary  or  the  Court, 
state  any  Question  or  Questions  of  Law  in  a  Special  Case  for  the  Opinion 'of  the 
Court,  which  shall  be  held  to  be  the  Record  in  the  Action. 

Assessment  of  Debt  or  Damages  in  such  Cases. 

19.  The  Parties  may,  if  they  think  fit,  enter  into  an  Agreement,  which  shall 
be  embodied  in  a  Minute,  that  upon  the  Determination  in  the  Affirmative  or 
Negative  of  the  Question  or  Questions  of  Law  raised  by  such  Special  Case,  a 
Sam  of  Money,  fixed  by  the  Parties,  or  to  be  a.'^certained  by  the  Court,  or  in 
SQch  Manner  as  tlie  Court  may  direct,  shall  be  paid  by  One  of  such  Parties  to 
the  other  of  them,  either  with  or  without  the  Expenses  of  the  Action ;  and  the 
Lord  Ordinary  or  the  Court  shall  pronounce  Judgment  for  such  Sum  as  shall 
be  so  ascertained  or  agreed,  with  or  without  Expenses,  as  the  Case  may  be, 
whidi  Judgment  shall  be  subject  to  Review  by  Redaiming  Note  and  Appeal  in 
the  same  Manner  as  a  Judgment  pronounced  in  any  ordinary  Action. 

Condescendence  to  state  different  Causes  of  Action  in  distinct  Articles. 

20.  When  the  Parties  shall  not  agree  to  dispense  with  Pleadings,  as  herein- 
before provided,  the  Pursuer  shall  within  the  Time  herein -before  specified  lodge 
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in  Process  a  Condescendence  of  his  Cause  or  Causes  of  Action,  stating  the  dif- 
ferent Causes  of  Action,  i^rhen  there  are  more  than  One,  in  separate  Articks 
distinguished  by  Numerals. 

Each  Article  to  be  Complete  m  itself. 

21.  Each  Article  of  a  Condescendence  shall  contain  One  Cause  of  Action,  and 
no  more,  and  shall  be  so  framed  as  to  be  complete  in  itaelf ,  without  Reference  to 
any  other  Article,  and  shall  not  be  diyided  into  Paragraphs. 

Facts  how  to  he  averred  in  the  Pleadings  of  Parties. 

22.  It  shall  not  be  necessary  in  a  Condescendence  or  any  subsequent  Pleading 
to  state  Matter  of  Law,  or  that  which  is  merely  Matter  of  Evidence,  that  is  to 
say,  such  Circumstances  or  subordinate  Facts  as  merely  tend  to  prore  the  Tmth 
of  the  Fact  or  Facts  constituting  a  Cause  of  Action  or  Ground  of  Def^ioe ;  and 
the  Fact  or  Facts  constituting  a  Cause  of  Action  or  Defence,  as  distinguished 
from  the  subordinate  Facts  and  Circumstances  by  which  they  are  to  be  proved, 
shall  be  stated,  with  sufficient  Certainty,  in  the  Terms  in  which  the  Pursuer  de- 
sires that  the  same  shall  be  afSirmed,  and  in  which  the  same  may  properly  be 
affirmed  by  a  Verdict  or  Judgment. 

Pleadings  not  to  contain  any  Explanatory  Narrative. 

23.  The  Parties  shall  not  in  the  Condescendence  or  any  subsequent  Pleadbg 
state  any  explanatory  Narrative  introductory  to  the  Averment  of  a  Cause  of 
Action  or  Defence.  In  particular,  in  Actions  upon  Contract  or  for  Breach  of 
Contract,  the  Parties  shall  not  set  forth  any  Facts  antecedent  to  the  alleged 
Contract,  as,  for  Example,  the  Views  or  Motives  of  the  Parties,  or  the  Common- 
ings  between  them  prior  to  the  Contract ;  but  the  Contract  itself  shall  be  stated 
either  by  reference  to  the  Deed,  Correspondence,  or  other  Writing  in  which  it  u 
contained,  or,  where  the  Contract  is  not  in  Writing,  by  narrating  the  Substance 
of  the  Agreement  in  tne  Terms  in  which  it  is  desired  that  the  same  may  be 
affirmed  by  a  Verdict  or  Judgment  of  the  Court. 

Averment  in  Actions  on  Contract, 

24.  Where  the  Contract  alleged  in  a  Condescendence  or  any  subsequent 
Pleading  is  in  Writing,  whether  consisting  of  One  or  more  Instruments  cff  of 
Correspondence,  and  such  Instruments  or  Corr^pondence  are  referred  to  in  the 
Condescendence  (which  may  be  done  in  any  Terms  sufficient  to  identify  the 
Writings  referred  to),  the  Statement  of  the  Contract  in  the  Pleading  shall  be 
read  by  the  Court  with  reference  to  the  legal  Import  and  Construction  of  such 
Writings,  and  so  as  to  be  consistent  therewith  in  all  respects,  notwithstanding 
any  Variance  between  the  Statement  and  the  Writings,  unless  it  shall  appear 
that  the  Contract  as  constituted  by  such  Writings  was  in  fact  subsequently 
varied,  in  which  Case  Effect  shall  be  given  to  such  Variance ;  and  it  shall  not  be 
necessary  for  the  opposite  Party  to  deny  or  except  to  the  Mode  of  stating  any 
such  Contract  in  Writing,  in  order  to  obtain  the  Benefit  of  a  Judgment  upon 
the  Contract,  according  to  the  true  Construction  thereof. 

Averment  in  Actions  for  Personal  Injury. 

25.  In  Actions  of  Damages  for  Assault,  it  shall  be  sufficient  for  the  Pursuer 
to  state  that  he  was  assaulted  by  the  Defender,  without  specifying  the  Mode  in 
which  the  Assault  was  committed,  or  the  Injuries  which  were  inflicted. 

Averment  in  Actions  for  Injury  to  Property. 

26.  In  Actions  of  Damages  for  Injury  to  Property,  the  Pursuer  shall  state 
the  Nature  of  the  Injury  complained  of,  but  need  not  state  the  Particnlani  of 
the  Damage  done. 
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Averment  in  Actions  for  Defamation. 

27.  In  ActioDB  for  Defamation,  whether  written  or  verbal,  and  whether 
priTileged  or  not,  the  Pursuer  shall  be  at  liberty  to  aver  that  the  Words  or 
jiatter  complained  of  were  used  in  a  defamatory  Sense,  specifying  such  defa- 
matory Sense,  without  any  prefatory  Averment  to  show  how  such  Words  or 
Matter  were  used  in  that  Sense,  and  such  Averment  shall  be  put  in  Issue  by 
the  Denial  of  the  alleged  Libel  or  Slander ;  and  where  the  Words  or  Matter  set 
forth,  with  or  without  the  alleged  meaning,  show  a  Cause  of  Action,  the 
Condesoendence  shall  be  sufficient. 

Not  necessary  to  aver  Malice  and  Want  of  probable  Cause. 

28.  In  all  such  Actions  as  aforesaid  it  shall  be  sufficient  for  the  Pursuer  to 
allege  that  the  Defamation  was  false  and  calumnious,  and  it  shall  not  be  neces- 
Mry  for  him  to  allege  that  it  was  malicious  or  without  probable  Cause ;  but  if 
it  shall  appear  at  the  Trial  that  the  Defamation  is  privileged,  the  Pursuer  shall 
not  be  entitled  to  a  Verdict  unless  he  shall  prove  Malice  according  to  I^aw,  and 
he  may  adduce  Evidence  of  Malice  in  Replication  ;  and  if  the  Judge  at  the 
Trial  shall  rule  that  the  Defamation  is  privileged,  he  rfiall,  unless  the  Pursuer 
has  adduced,  or  upon  such  Ruling  shall  aaduce,  some  Evidence  of  Malice,  direct 
the  Jury  to  find  for  the  Defender. 

Justifications  in  Actions  for  Defamations. 

29.  In  all  such  Actions  the  Defender  may  justify  the  whole  or  Part  of  the 
Defamation  alleged  ;  and  if  the  Jury  shall  find  that  Part  of  the  Defamation  has 
been  justified  and  Part  not,  they  shall  find  for  the  Pursuer,  and  assess  Damages 
only  in  respect  of  so  much  thereof  as  has  not  been  justified. 

Defence  of  Privilege  may  be  raised  at  the  Trials  and  need  not  be  anticipated 

by  the  Pursuer. 

30.  If  in  any  Action  other  than  Actions  for  Defamation  it  shall  appear  at  the 
Trial  that  the  Act  complained  of  was  committed  or  done  under  such  Circum- 
stances that  Evidence  of  Malice  or  Want  of  probable  Cause,  or  both,  is  by  Law 
neceanry  to  entitle  the  Pursuer  to  a  Verdict,  the  Pursuer  shall  be  at  liberty  to 
adduce  such  Evidence,  either  as  Part  of  his  original  Case  or  in  Replication, 
although  he  has  not  on  Record  averred  either  Malice  or  Want  of  probable  Cause', 
but  tl^  Record  or  Issue  shall  be  amended  so  that  it  may  cover  such  necessary 
Evidence. 

Averment  of  Time^  Place ^  and  Quantity^  etc. 

3L  Avennenta  of  Time,  Place,  Quantity,  Quality,  and  Value  shall  be  con- 
sidered as  Notice  merely,  and  need  not  be  proved,  except  when  essential  to 
the  Cause  of  Action  ;  and,  subject  to  the  same  Exception,  a  Variance  between 
the  Averments  and  the  Evidence  with  respect  to  such  Matters  shall  be  con- 
sidered immaterial. 

Articles  of  the  Condescendence  to  be  separately  answered  as  the  Defences. 

32.  Upon  the  Expiration  of  the  Inducise,  or  on  the  Elapse  of  Eight  Days 
after  the  Enrolment  of  the  Action  and  Publication  thereot,  as  herem-before 
provided,  the  Defender  shall  lodge  Defences,  in  which  he  shall  answer  every 
Article  of  the  Condescendence  to  which  he  has  an  Answer  either  in  Law  or  in 
Fact ;  and  it  shall  not  be  lawful  to  return  an  Answer  or  Answers  to  Two  or 
nuve  Articles  jointly,  but  each  Article  shall  be  separately  answered. 

Ohjection  to  Relevancy  may  be  stated  to  any  Article^  but  not  generally. 

33.  If  the  Defender  shall  object  to  the  Relevancy  or  Sufficiency  in  I^w  of 
any  Article  of  the  Condescendence  as  a  Cause  of  Action,  he  shall  do  so  in  his 
Answer  thereto  in  the  following  or  simihu:  Terms : 
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*•  The  Defender  says  that  the  (First)  Article  of  the  Condescendence  is  bad 
'  in  Law.' 
And  sach  Answer  shall  entitle  the  Defender  to  insist  in  all  Objections  in  Law 
to  such  Article  as  a  Ground  of  Action,  and  it  shall  not  be  lawful  to  object 
generally  to  the  Relevancy  of  the  whole  Condescendence  where  it  consists  of 
more  than  one  Article. 

Denial  must  he  unqualified^  and  may  apply  either  to  the  whole  or  a  gpeafied 

Part  of  the  Article, 

34.  Where  the  Defender  intends  to  deny  the  Truth  in  Fact  of  any  Article  of 
the  Condescendence,  or  of  any  Averment  in  such  Article,  he  shall  do  so  in  his 
Answer  thereto  by  absolute  and  unqualified  Words  of  Denial  a^licabde  to  sach 
Article  or  Averment,  without  any  explanatory  or  counter  Statement ;  and 
when  any  particular  Averments  not  constituting  the  whole  mateiial  Averments 
in  the  Aiticle  are  denied,  the  Averments  so  denied  shall  be  specified  in  the 
Words  used  in  the  Article  in  which  they  occur. 

Express  Admission  no  longer  required. 

35.  The  Defender  shall  not  in  his  Defences  answer  in  Words  ^y  Article  of 
the  Condescendence,  or  any  particular  Averment  which  he  admits  to  be  true  in 
Fact,  but  every  Article  ana  Averment  not  expressly  denied  in  tlie  Defences 
shall  be  held  as  admitted  to  be  true  in  Fact,  but  always  under  reference  to  any 
Contract  or  Writing  therein  referred  to,  as  herein-before  provided. 

Counter  Case  may  be  stated  as  a  special  Defence  to  any  Article  admitted 
to  be  true  in  Fact^  and  to  be  called  a  '  Defence.^ 

36.  With  respect  to  any  Article  or  Averment  in  any  Article  which  the 
Defender  shall  not  deny  in  Fact,  he  shall  be  at  liberty,  if  he  has  any  proper 
counter  Case,  to  set  forth  in  his  Answer  to  such  Article  the  Facts  on  which  he 
relies  as  affording  an  Answer  in  Law  to  such  Article  or  Averment,  as  a  Cause 
of  Action  against  him,  or  as  avoiding  the  legal  Consequences  thereof ;  and  any 
such  Statement  of  a  counter  Case  shall  be  called  a  Defence,  and  the  Defender 
shall  be  at  liberty  to  plead  as  many  distinct  Defences  as  he  may  think  proper  in 
his  Answer  to  each  Article. 

Facts  how  to  be  averred  in  Defences, 

37.  In  every  such  special  Defence  the  Defender  shall,  without  any  Detail  of 
Circumstances,  or  Repetition  of  the  Pursuer's  Statement,  state  some  Matter  or 
Matters  of  Fact,  with  the  Conclusion  deduced  therefrom  which  he  nuuntains  as 
affording  a  sufficient  Answer  in  Law  to  the  whole  or  a  material  Part  of  the 
Article  of  the  Condescendence  to  which  it  refers,  or  as  sufficient  to  avoid  the 
legal  Consequences  thereof ;  and  such  Statement  shall  be  so  expreased  as  to 
show  the  Effect  to  which  it  is  pleaded,  and  shall  be  made  in  the  Terms  in  whidi 
the  Defender  desires  that  the  same  shall  be  affirmed,  and  in  which  it  may  pro- 
perly be  affirmed  by  a  Verdict  or  Judgment. 

Pursuer  may  lodge  Replication  to  special  Defence,  in  which  he  may  deny  or  aver 
specially,  or  may  object  to  the  Relevancy  of  such  Defence, 

38.  Within  Eight  Days  after  Defences  have  been  lodged  the  Pursuer  shall,  if 
they  contain  any  special  Defence  or  Averment  which  he  desires  to  answer,  bat 
not  otherwise,  be  at  Ubertv  to  lodge  a  Replication,  in  which  he  shall  answer 
every  such  Averment  to  which  he  has  any  Answer,  either  by  a  Denial  or  by  a 
counter  Statement,  in  like  Manner  and  subject  to  the  same  Piovisiong  as  are  by 
this  Act  made  applicable  to  the  Defender's  Answers  to  the  Condescendence. 
And  the  Pursuer  nuiy  object  to  any  Averment  in  the  following  or  similar  Terms : 

*  The  Pursuer  says  that  the  (First)  Defence  is  bad  in  Law.' 
Which  shall  be  taken  to  mean  that  the  Defence,  if  true,  is  not  sufficient  as  an 
Answer  in  Law  to  the  Article  to  which  it  applies,  and  is  not  sufficient  to  pievent 
the  Pursuer  from  recovering  in  respect  of  that  Article. 
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Replication  not  to  contain  any  express  Admissions, 

39.  The  Porsaer  shall  not  in  his  Replication  answer  in  Words  any  Defence  or 
anj  particular  Averment  which  he  admits  to  be  true  in  Fact,  but  every  such 
Defence  and  every  Averment  not  expressly  denied  in  the  RepUcation  shall  be 
held  to  be  admitted  to  be  true  in  Fact. 

Defender  may  lodge  Rejoinder  to  special  Averment  in  Replication. 

40.  Should  the  Pursuer  have  lodged  a  Replication  containing  new  Averments 
which  the  Defender  shall  desire  to  answer,  bTit  not  otherwise,  the  Defender 
shall  be  at  liberty,  within  Eight  Days,  to  lodge  a  Rejoinder,  in  which  he  shall 
answer  in  manner  herein-before  provided  with  reference  to  the  Defender's 
Answers  to  the  Condescendence  any  such  new  Averments  to  which  he  has  an 
Answer,  and  Objection  in  Law  may  be  taken  to  any  such  new  Averment  in  the 
Form  herein-before  provided  or  a  similar  Form. 

Pleadings  to  be  lodged  without  Order  of  Court  at  the  proper  Time,  but  may  be 

received  afterwards  by  Consent  or  Order. 

41.  The  Condescendence,  Defences,  Replication,  and  Rejoinder  shall  be  pre- 
pared and  lodged  in  the  manner  and  within  the  Periods  herein-before  provided, 
without  the  Necessity  of  any  Order  of  Court  for  that  Purpose  ;  and  no  Pleading 
fiJjall  be  received  after  the  Expiry  of  the  Period  by  this  Act  provided  for  lodging 
the  game,  except  of  Consent  of  the  opposite  Party,  or  upon  an  Order  of  Court 
miorsed  on  the  Pleading  itself ;  and  tne  Expense  of  any  Pleading  received  upon 
^ueh  Order  shall  not  afterwards  be  allowed  as  a  Charge  against  the  opposite 
Party. 

Pleadings  not  to  contain  Repetition  of  previous  Statements, 

42.  Neither  Party  shall  be  at  liberty  to  revise  any  Pleading,  and  neither 
Party  shall  be  allowed  in  any  Pleading  to  repeat  any  Answer  made  by  him  in 
any  previous  Pleading,  but  every  Pleading  shall  consist  of  Answers  which  are 
oot  contained  in  any  previous  Pleading. 

Pleading,  when  to  be  held  as  concluded. 

43.  ^rhen  the  Defences  contain  no  substantive  Averments  in  answer  to  the 
Condescendence,  the  Record  shall  be  considered  as  completed  so  soon  as  the 
DtfenceB  are  lodged  ;  and  when  the  Replication  contains  no  new  Averments  in 
answer  to  any  snbetantive  Averments  that  may  be  contained  in  the  Defences, 
tU  Record  shall  be  considered  as  completed  so  soon  a£  the  Replication  is  lodged, 
and  if  not  otherwise  it  shall  be  so  considered  so  soon  as  the  Rejoinder  is  lodged. 
And  should  any  Pleading  (other  than  Defences)  allowed  by  this  Act  not  be 
l'>iged  within  the  specified  Period,  or  subsequently  of  ConseAt  of  the  opposite 
i'arty,  the  opposite  Party  may,  after  the  Expiry  of  Four  Days  from  the  Elapse 
of  the  Period  by  this  Act  allowed  for  lodging  such  Pleading,  enrol  the  Case 
before  the  Lord  Ordinary,  and  move  that  the  Record  in  the  Cause  shall  be  held 
^  completed,  and  the  Lord  Ordinary  shall  pronounce  an  Order  declaring  the 
Record  closed,  unless  the  Pleading  omitted  to  be  lodged  shall  be  produced  at 
the  Bar,  and  he  slUdl  think  fit  to  order  it  to  be  received. 

Lord  Ordinary  empowered  to  amend  Pleadings  before  closing  the  Record. 

44.  So  soon  as  the  Record  is  complete,  the  Papers  shall  be  transmitted  to  the 
I^ni  Ordinary  with  a  view  to  closing,  who  shall  consider  the  Pleadings,  and  if 
Doce«sary  shall  direct  any  of  them  to  be  withdrawn,  and  new  ones  to  be  substi- 
tuted, or  allow  or  direct  such  Amendments  to  be  made  on  any  of  the  Pleadings 
by  marginal  Addition,  Deletion,  or  otherwise,  as  he  shall  judge  necessary  or 
proper,  with  a  view  to  raise  in  convenient  and  proper  Form  the  whole  Mattera 
of  Fact  and  I^w  which  are  truly  in  controversy  between  the  Parties. 
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Record  to  be  closed  by  Interlocutor. 

45.  After  such  AmendmentB  or  Alterations  on  the  Pleadings  as  the  Lord 
Ordinary  may  allow,  or  if  no  such  Amendment  is  allowed,  then  as  soon  as  the 
Lord  Ordinary  shall  have  had  an  Opportunity  of  considering  the  Pleadings,  he 
shall  pronounce  an  Interlocutor  declaring  the  Record  closed. 

Arrangement  of  Pleadings  in  the  Record, 

46.  The  Record  shall  be  printed  by  the  Pursuer,  who  shall  furnish  the 
Defender  or  Defenders  with  such  Number  of  Copies  as  they  shall  require,  and 
the  Expense  of 'Printing  shall  be  equally  diyidea.  In  the  Printed  Record  the 
Pleadings  shall  be  so  arranged  that  the  Defences  to  the  First  Article  of  the 
Condescendence,  and  all  subsequent  Pleadings  having  relation  thereto,  shall 
be  printed  in  immediate  Sequence  to  that  Article ;  and  the  Replication  and 
Rejoinder,  if  any,  shall  be  printed  in  immediate  Sequence  to  the  Defence  to 
which  they  respectively  relate ;  and  the  other  Articles  of  the  CondesoendeDce,  if 
any,  with  the  relative  Defences,  shall  be  added  in  their  Order. 

Disposal  of  Questions  of  Law  and  Conduct  of  Argument  in  the  Delfate  RoU, 

47.  Where  no  Issue  of  Fact  is  raised  upon  the  Record,  either  Party  may 
immediately  enrol  the  Cause  in  the  Debate  Roll  of  the  Lord  Ordinary,  wlio  shall 
thereupon  determine  the  Questions  of  Law  raised  upon  Record  in  manner 
herein-before  provided :  And  the  Judges  in  the  Outer  House  are  hereby  antho- 
rized  and  empowered  to  proceed  with  the  Hearing  of  Debates  continuously,  and 
as  nearly  as  may  be  in  the  Order  in  which  the  Cases  stand  in  the  Roll ;  provided 
that  in  case  the  Counsel  for  the  Party  taking  the  Lead  in  the  Debate  shall  be 
actually  engaged  at  other  Bars,  the  Lord  Ordinary  may  reouire  Counsel  for  the 
other  Party  to  open,  and  the  Junior  Counpel  on  either  Siae  shsJl  in  aU  Cases 
reply  in  tlie  Absence  of  Senior  Counsel;  and,  unless  in  exceptional  Circum- 
stances, Debates  shall  not  be  postponed  on  account  of  the  Absence  of  Connsel, 
but  the  Lord  Ordinary  shall  either  give  Judgment  by  Default,  or  cancel  the 
Enrolment ;  provided  also,  that  as  by  this  Enactment  the  Debates  in  the  Outer 
and  Inner  Houses  of  the  Court  are  put  upon  the  same  Footing,  the  Expenses  in 
both  Cases  s^all  be  taxed  upon  the  Pnnciple  and  according  to  the  Rules  at 
present  applicable  to  the  Taxation  of  the  Expenses  of  Inner  House  Debates. 

Judgment  on  Questions  ofLaw^  and  Provision  as  to  Extract  of  Decrees, 

48.  The  Lord  Ordinary  shall  in  his  Interlocutor  disposing  of  a  Cause  upon 
Questions  of  Law  sustain  or  repel  the  Objections  or  Objection  to  the  Pleadings 
of  the  Parties,  and  shall  either  assoilzie  the  Defender  or  dismiss  the  Action,  or 
give  Judgment  for  the  Pursuer,  to  such  Extent  as  shall  be  warranted  by  the 
Findings :  And  every  final  Judgment  for  the  Pursuer  of  any  Summons  under 
this  Act  shall  contain  a  Decree  for  a  Sum  or  Sums  of  Money  not  exceeding  the 
Amount  claimed  and  Expenses,  which  Decree  may  be  extracted  in  the  same 
Manner  as  a  Decree  in  Terms  of  the  Conclusions  of  a  Summons  in  the  present 
Form. 

Objections  may  be  obviated  by  Amendment  of  the  Pleading, 

49.  Where  it  shall  appear  to  the  Lord  Ordinary  or  the  Court  at  any  Hearing 
upon  Questions  of  Law  that  the  Objections  thereby  taken  to  the  Pleadings  of 
the  opposite  Party  are  such  as  may  be  obviated  by  an  Amendment  of  the  Plead- 
ings, such  Amendment  as  may  be  necessary  shall  be  allowed,  upon  Payment  of 
such  Costs,  not  exceeding  the  Costs  of  the  Discussion,  as  the  Lord  Ordinary  or 
the  Court  may  think  fit  to  award ;  and  all  Averments  of  res  noviter  ventens  ad 
notitiam,  or  emerging  since  the  Commencement  of  the  Action,  may  be  nuide  in 
the  Form  of  an  Amendment  of  the  Record,  the  Costs  of  any  such  AmendmcDt 
being  in  the  Discretion  of  the  Court. 
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Lord  Ordinary  to  determine  whether  Trial  to  precede  Hearing  on  the  Law  or 

otherwise, 

50.  Where  lasaes  of  Fact  as  well  as  Questioiu  of  Law  are  raised  upon  the 
Record,  the  Lord  Ordinary  may,  upon  the  Motion  of  either  Party,  within  Eight 
Days  after  the  Date  of  the  Interlocutor  closing  the  Record,  determine  that  such 
Questions  of  Law  shall  be  disposed  of  before  sending  the  Cause  to  Trial,  and  his 
IXTuion  shall  be  final ;  and  if  no  such  Motion  be  made  within  the  Time  hereby 
limited,  or  if  such  Motion  shall  be  refused,  the  yhole  Cause  shall  be  considered 
ad  appropriated  to  Trial  by  Jury,  unless  the  Parties  shall  consent  to  the  Disposal 
of  the  Issues  of  Fact  raised  upon  the  Record  in  One  of  the  Modes  specified  in 
Part  IV.  of  this  Act. 

Disposal  of  Causes  heard  on  Questions  of  Law  be/ore  Trial, 

51.  Where  in  yirtue  of  the  Determination  of  the  Lord  Ordinary  any  Cause 
inrolTing  Questions  both  of  Fact  and  Law  shall  be  heard  on  such  Questions  of 
Uw  before  Trial,  the  Lord  Ordinary  shall  either  sustain  or  repel  the  Objections 
io  Law,  or  may  allow  an  Amendment  of  the  Pleadings,  as  herein-before  pro- 
vided ;  and  if  upon  Effect  being  given  to  such  Findings  no  Issue  of  Fact  shall 
n^main,  the  Lord  Ordinary  shall  at  the  same  Time  give  Judgment  for  the  Pur- 
suer or  the  Defender  according  to  the  Nature  of  such  Findings ;  but  if  any  Issue 
or  Issues  of  Fact  remain  to  be  disposed  of,  no  Decerniture  shall  be  pronounced, 
&nd  the  Parties  shall  be  at  liberty  to  proceed  to  Trial  by  Jury,  or  in  One  of  the 
Modes  specified  in  Part  IV.  of  tlus  Act. 

Disposal  of  Questions  of  Law  remaining  after  a  Trial. 

52.  Where  the  Questions  of  Law  arising  upon  the  Record  have  not  been 
disposed  of  befcnre  Trial,  the  Parties  shall  be  entitled  to  be  heard  upon  such 
Questions  of  Law  after  Trial,  along  with  or  as  counter  to  any  Motion  for  the 
Applicaticm  ol  the  Verdict  of  the  Jury ;  or  such  Questions  of  Law  may  be  argued 
along  with  any  Questions  of  Law  reserved  at  the  Trial  for  the  Consideration  of 
the  Court,  or  arising  upon  a  Special  Verdict  or  Case ;  and  where  any  Cause  has 
been  tried  at  the  Inner  House  Sittings  or  on  Circuit,  or  has  been  removed  to  the 
Inoer  House  after  Trial  for  any  Purpose,  all  Questions  of  Law  remaining  undis- 
posed of  shall  be  dispowod  of  by  the  Inner  House  in  the  first  instance,  and  it 
iihall  not  be  lawful  to  remit  the  Cause  to  the  Lord  Ordinary  for  the  Disposal 
thereof. 

Averment  or  Denial  may  be  withdrawn  at  any  Time, 

53.  Either  Party  may  at  any  Time  lodge  a  Minute  in  Process  withdrawing 
&Qy  Averment  or  Denial  of  any  Averment ;  and  where  in  consequence  of  such 
Withdrawal  no  Issae  of  Fact  shall  remain  for  Disposal,  the  Case  may  be  enrolled 
before  the  Lord  OrcUnary,  and  shall  be  disposed  of  as  if  no  Issue  of  Fact  had 
been  raised  upon  the  Record;  provided  that  any  Expense  incurred  by  the 
opposite  Party  in  consequence  of  any  such  Averment  or  Denial  as  aforesaid 
BuU  be  taken  into  consiaeration  in  the  ultimate  Disposal  of  the  Cause. 


PART    II. 

JuBT  Procedure. 

And  with  respect  to  the  Trial  of  Causes  instituted  by  Summons,  and  of  such 
other  Actions  as  may  in  virtue  of  the  subsequent  Provisions  of  this  Act  be 
appointed  to  be  tried  by  Jury,  be  it  enacted  as  follows : 

Regulations  as  to  Notice  of  Motions  to  fix  Trial, 
M.  Within  Eight  Days  after  the  Record  is  dosed,  or  within  such  other  Time 
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as  the  Court  may  hereafter  appoint  by  Act  of  Sederunt,  the  Pumier  may  inti- 
mate to  the  Defender  or  to  dib  Agent  his  Intention  to  move  that  the  Cause 
should  be  tried  by  the  Division  in  which  it  depends,  either  at  the  Sittings  of 
such  Division,  or  on  Circuit ;  and  if  no  such  Information  be  given  by  the  Pur- 
suer within  the  said  Period,  the  Defender  shall  be  at  liberty  to  make  a  slmiiar 
Intimation  within  Eight  Davs  thereafter ;  and  if  no  such  Intimation  be  given 
by  either  Party,  or  if  such  Intimation  be  not  insisted  in  by  moving  in  the  IHvi- 
sion  of  the  Court  in  Terms  thereof  within  Forty-eight  Hours  after  the  Expiry 
of  the  Period  allowed  for  Intimation,  the  Cause  shall  be  tried  before  the  Lord 
Ordinary,  unless  the  Parties  shall  consent  to  some  other  Arrangement ;  and  all 
Causes  tried  on  Circuit  shall  be  considered  as  having  been  tried  in  tiie  Inner 
House. 

Disposal  of  such  Motions  by  the  Court, 

55.  Motions  for  the  Trial  of  any  Cause  at  the  Sittings  or  on  Circuit,  when 
made  within  the  Time  herein-before  appointed,  shall  be  granted  de  plano^  onles 
some  sufficient  Cause  for  refusing  the  same  shall  be  shown  by  the  opposite  Party ; 
and  such  Motions,  when  made  of  Consent,  shall  be  granted  as  of  course ;  and 
the  said  Division,  in  case  of  granting  any  such  Motion,  shall  appoint  the  Trial 
to  take  place  either  at  the  next  Sittings  or  next  Circuit,  or  at  such  other  Time 
as  the  said  Division,  having  regard  to  the  State  of  the  Business  of  the  Coort 
and  Convenience  of  the  Parties,  shall  think  proper  to  direct. 

Trial  of  Causes  before  the  Lord  Ordinaries, 

56.  Any  Case  falling  to  be  tried  before  the  Lord  Ordinary  may  unmediatelj 
be  enrolled  in  his  liordship^s  Roll  of  Jury  Trials,  and  thereafter,  on  the  Motion 
of  either  Party,  the  Lord  Ordinary  shall  appoint  a  Diet  for  such  Trial,  being  at 
a  suitable  Time  during  the  then  current  Session,  or  at  a  Sittings  to  be  held  by 
such  Lord  Ordinary  inmiediately  after  the  Termination  of  such  Session,  or 
during  the  Christmas  Recess,  which  Sittings  the  Lords  Ordinaries  are  hereby 
required  to  hold,  if  there  be  any  cases  remainiDg  untried  at  the  End  of  the 
Session. 

Postponement  of  Trial, 

bl.  It  shall  be  lawful  for  a  Lord  Ordinary,  or  for  either  of  the  Divisbns  of 
the  Court,  to  postpone  any  Trial  appointed  to  take  place  before  such  Lord  Ordi- 
nary or  Division  respectively,  for  any  just  Cause,  and  at  the  same  Time  to  award 
to  the  opposite  Party  any  Expense  which  he  may  have  properly  incurred  in 
preparing  for  the  Trial. 

Regulation  as  to  Judges  who  shall  preside  at  Trials, 

58.  All  Causes  appointed  to  be  tried  at  the  Inner  House  Sittings  maybe 
tried  by  One  or  other  of  the  Judges  of  the  Division  to  which  the  Cause  is  appro* 

^  priated,  or  by  any  other  Judge  acting  at  the  Request  of  the  President  of  the 
Division.  Causes  appointed  to  be  trioi  on  Circuit  may  be  tried  by  either  of  the 
Judges  of  Justiciary  officiating  at  such  Circuit,  or  by  any  Judge  of  the  Court 
of  ^ssion  acting  at  their  or  his  Request ;  and  Causes  appointed  to  be  tried 
before  the  Lord  Ordinary  may  be  tried  either  by  himsdf  or  by  another  Judge 
acting  at  his  Request. 

Citation  of  Witnesses  and  Recovery  o/  Documents, 

59.  A  Copy  of  the  Interlocutor  fixing  the  Trial,  certified  by  the  Clerk  to  the 
Process  or  by  his  Assistant,  shall  be  a  sufficient  Warrant  to  any  Messenger-at- 
Arms  to  cite  Witnesses  and  Havers  to  the  said  Trial,  either  for  the  Pursuer  or 
the  Defender ;  and  the  Lord  Ordinary  or  the  Court  may,  if  necessary,  grant 
Commission  and  Diligence  for  the  Recovery  of  documentary  Evidence  at  any 
Stage  of  the  Cause ;  and  all  such  Commissions  as  are  to  be  executed  in  Edin- 
burgh shall  be  directed  to  the  Examiners  of  Court  appointed  in  virtue  of  tiiis  Act 
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Jury  to  he  summoned  by  Precept  from  the  Clerk  of  Court, 

60.  Where  a  Trial  or  Trials  shall  be  appointed  to  take  place  at  the  Inner  House 
Sittings,  or  before  the  Lord  Ordinary,  a  Jury  shall  be  summoned  by  virtue  of  a 
Precept  to  be  issued  by  the  Clerk  of  the  Process  for  the  Trial  of  the  Cause  or 
Causes  therein  named  at  Edinburgh,  in  like  Manner  as  Juries  are  summoned  to 
the  High  Court  of  Justiciary,  and  a  List  of  Jurors  shall  for  that  Purpose  be 
returned  to  the  Clerk  of  the  Process,  as  provided  by  the  Act  of  the  Sixth  Year 
of  King  George  the  Fourth,  Chapter  Twenty-two,  and  the  Act  of  the  Seventh 
Year  of  King  George  the  Fourth,  Chapter  Eight,  and  the  Number  of  Jurors 
required  shall  be  specified  in  such  Precept,  being  not  less  than  Thirty-six  nor 
more  than  Fifty :  Provided  always,  that  no  practising  Advocate,  Writer  to  the 
Sigiiet,  Solicitor,  or  Procurator  before  any  of  the  Supreme  or  Inferior  Courts, 
shall  be  returned  or  summoned  to  serve  on  such  Jury,  or  on  any  Special  Jury. 

Circuit  Cases  may  be  tried  by  the  Jury  of  the  Assize, 

61.  In  Trials  on  Circuit  the  Jury  shall  be  taken  from  the  Lists  of  Jurors  for 
the  Trial  of  Criminal  Offences,  unless  the  Court  shall  see  reason  to  appoint  a 
Jury  to  be  samrooned  for  the  Trial  of  any  Cause  on  Circuit  by  Precept  of  the 
Clerk  of  the  Court  in  manner  herein-before  provided,  in  which  Case  such  Precept 
shall  specify  a  Place  and  Time  for  such  Trial. 

Common  Jury  Ballot, 

62.  The  Clerk  of  Court  officiating  at  the  Trial,  either  at  Edinburgh  or  on 
Circuit,  shall  cause  the  Names  and  Designation  of  each  and  every  Person  who 
shall  be  included  in  the  List  of  Jurors  returned  to  him  and  summoned  as  afore- 
said to  be  written  on  several  and  distinct  Pieces  of  Paper  or  Parchment,  all  the 
Pieces  being  the  same  Size,  and  shall  cause  the  Pieces  to  be  rolled  up  as  nearly 
as  may  be  in  the  same  Shape,  and  to  be  put  together  in  a  Box  or  Glass  provided 
for  that  Purpose,  and  the  Clerk  shall  draw  out  the  said  Pieces  of  Paper  or  Parch- 
ment One  by  One ;  and  if  any  of  the  Persons  whose  Names  have  been  so  drawn 
shall  not  appear,  or  shall  be  challenged  and  set  aside,  then  such  farther  Number 
until  Twelve  Persons  be  drawn  who  shall  appear  ;  and  after  all  Causes  of  Chal- 
lenge shiUl  be  allowed  or  disallowed,  the  said  Twelve  Persons  so  first  drawn  and 
appearing,  and  approved  as  indifferent,  their  Names  being  marked  in  the  List, 
and  they  being  sworn,  shall  be  the  Jury  to  try  the  Cause  ;  and  it  is  hereby  pro- 
vided that  in  challenging  the  Jurors  it  i^all  be  lawful  for  the  Pursuer  or  Pursuers 
jointly,  where  there  are  more  than  One,  to  have  Four  Challenges  allowed  with- 
out assigning  any  Cause,  and  the  Defender  or  Defenders  shall  be  allowed  Four 
sach  Cluillenges ;  provided  also,  that  where  there  are  more  than  Four  Defenders, 
One  Challenge  without  Cause  assigned  shall  be  allowed  for  each  Defender,  the 
Challenges  for  Cause  assigned,  if  any,  being  first  made  respectively. 

Penalty  for  Default  in  Attendance  of  Jurors, 

63.  Eyery  Person  whose  Name  shall  be  so  drawn  as  aforesaid,  or  who  shall 
be  Bommoned  as  a  Special  Juror  as  after  mentioned,  and  who  shall  not  appear 
after  being  openly  called  Three  Times,  upon  Proof  that  such  Person  so  making 
defaolt  has  oeen  lawfully  summoned,  snail  forfeit  and  pay  the  Sum  of  Five 
Pounds  Sterling  for  eyery  Default  iu  not  appearing  upon  Call  as  aforesaid,  unless 
some  reasonable  Cause  of  Absence  be  proved  to  the  Satisfaction  of  the  presiding 
Judge. 

Jury  may  be  sworn  before  previous  Verdict  returned. 

64.  If  the  Trial  of  any  Cause  shall  be  brought  on  before  the  Jury  in  any  other 
Cause  shall  have  returned  their  Verdict,  or  shall  have  been  discharged,  it  shall 
be  lawful  for  the  Judge  to  direct  a  Jury  to  be  balloted  for  in  manner  before 
provided,  and  to  exdnde  from  such  Ballot  the  Names  of  the  Jurors  serving  upon 
the  Trial  of  sach  other  Cause. 
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AppUcaHan  may  he  made  for  a  Trial  by  a  Special  Jury, 

65.  It  aluJl  be  lawful  for  either  of  the  Parties  in  any  Cause  idling  to  be  tried 
by  a  Jury  in  One  of  the  Divisions  of  the  Court,  or  before  the  Lord  Ordinary,  to 
apply  by  Motion  to  such  Division  or  Lord  Ordinary  for  an  Order  directing  that 
the  Cause  shall  be  tried  by  a  Jury  chosen  from  the  List  of  Persons  liable  to  serre 
as  Special  Jurors,  made  up  in  Terms  of  the  aforesaid  Acts  of  the  Sixth  Year  of 
the  Keign  of  King  Greorge  the  Fourth,  Chapter  Twenty-two,  and  the  Seventh 
Year  of  the  Keign  of  Kmg  Greorge  the  Fourth,  Chapter  Eight. 

Mode  of  Striking  a  Special  Jury, 

66.  The  Number  of  qualified  Persons  to  be  returned  as  Special  Jurors  to  try 
any  Cause  shall  be  TUrty-six.  The  Names  and  Designations  of  such  Jurors 
shall  be  annexed  to  a  certified  Copy  of  the  Interlocutor,  directing  the  Cause  to 
be  tried  by  a  Special  Jury,  by  the  Clerk  of  the  Court,  who  shall  also  upon  Re- 
ceipt of  the  foresaid  Return  give  due  Notice  to  the  Agents  of  the  Parties  to 
attend  him  at  a  Time  and  PJace  to  be  specified  in  such  Notice ;  and  the  said 
Agents  shall,  in  Presence  of  the  said  Clerk,  alternately,  b^^inning  with  the 
Pursuer,  strike  off  One  from  the  List  until  the  Number  is  reduced  to  Twenty, 
which  Twenty  only  shall  be  summoned  to  attend  the  Court  on  the  Day  of  Trial ; 
and  if  either  of  the  Parties  shall  fail  to  attend  personally,  or  by  Agent  or  Coun- 
sel, after  such  Intimation,  then  the  other  Party  attending  shall  proceed  to  strike 
off  One  from  the  said  List,  and  the  Clerk  of  the  Court  shall  fstnke  off  One 
alternately,  so  that  Twenty  Names  be  left  on  the  List  to  be  summoned  to  attend 
the  Trial ;  and  the  Jury  for  trying  the  Cause  shall  consist  of  such  Twelve  of  the 
said  Twenty  as  shall  first  appear  on  the  Names  being  called  over  in  Court  to  try 
the  Issue. 

Payment  of  Jurors, 

67.  The  Amount  of  the  Sum  to  be  paid  to  each  Juror  for  serring  on  a  Jury 
shall  be  regulated  by  Order  of  the  Judge  presiding  at  the  Trial,  provided  that 
the  Judge  shall  not  order  more  to  be  paid  to  any  Juryman  than  Twenty  SkiUing$ 
for  each  Day  during  which  such  Trial  shall  proceed ;  and  such  Sum  shall  be  pa>d 
by  ti^e  Agent  of  t£&  Party  or  Parties  against  whom  such  a  Verdict  shaU  be 
found ;  and  in  case  the  Jury  shall  return  a  Special  Verdict,  the  Sum  allowed  to 
each  Juror  shall  be  paid  by  the  Agents  for  the  Pursuer  or  Pursuers  and  Defen- 
der or  Defenders  in  equal  Portions ;  and  the  Party  or  Parties  in  whose  Favour 
the  Court  shall  ultimately  decide  upon  such  Special  Verdict  shall  be  aUowed  the 
Sum  so  paid  by  him  or  them  to  the  said  Jurors  in  the  Expenses  to  be  awarded 
by  the  Court. 

View,  how  to  be  taken. 

68.  When  it  shall  appear  that  it  will  be  proper  and  necessary  that  the  Jurors 
who  are  to  try  the  Cause  should  have  the  View  of  the  Houses,  Lands,  or  Places 
in  question,  in  order  to  their  better  understanding  the  Evidence  that  ynH  be 
given  upon  the  Trial  of  the  Cause,  in  every  such  Case  it  shall  be  lawM  fot  the 
Division  of  the  Court  or  the  Lord  Ordinary,  in  the  Interlocutor  by  which  such 
Trial  is  directed,  to  order  that  a  View  should  be  allowed ;  and  where  such  View 
is  allowed  as  aforesaid.  Six  of  the  Persons  named  in  the  List  of  Jurors  bo  sum- 
moned as  Special  Jurors  or  more,  who  shall  be  mutually  choeen  by  the  Farties 
or  their  Agents  on  both  Sides  (or  if  the  Parties  cannot  agree.  Six  or  more  of  the 
first  Twelve  on  the  List  of  Jurors),  shall  have  the  View,  and  they,  or  such  of 
them  as  shall  appear  upon  the  Jury  to  try  the  Issue,  shall  be  first  sworn  befm 
any  Ballot  as  herein-before  provided ;  axid  so  many  only  shaJl  be  balloied  for  to 
be  added  to  the  Viewers  who  appear  as  shall,  after  excluding  all  DelauHarS  snd 
Challenges  allowed,  make  up  the  Number  of  Twelve  to  be  sworn  for  the  Tnid  of 
the  Cause :  And  it  shall  be  lawful  for  the  Division  or  the  Lord  Ordinary,  and 
they  are  hereby  required,  in  eveiy  such  Case,  by  an  Authority  or  Precept  dgned 
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br  the  Gerk  of  the  Process,  to  order  and  direct  the  Sheriff  or  Officer  who  shall 
summon  the  Jiuy  for  such  Trial  to  have  the  sud  Jurors  who  shall  be  so  selected 
or  named  to  be  Viewers  as  aforesaid  at  the  Place  in  question  some  convenient 
Time  before  the  said  Trial,  to  the  Effect  that  they  should  then  and  there  have 
the  Matters  in  question  shown  to  them  by  Two  Persons  appointed  by  the  Divi- 
sion  or  the  L<Mrd  Ordinary ;  and  the  said  Sheriff  or  Officer  shall  certify  upon 
such  Authority  or  Precept  that  the  View  has  been  had  according  to  the  Direc- 
tions therein  contained,  and  shall  forthwith  return  the  same  to  the  Clerk  : 
Provided  always,  that  the  Expense  of  such  View  shall  be  equally  borne  by  the 
Pursuer  or  Pursuers  and  the  Defender  or  Defenders,  and  that  no  Evidence  shall 
be  fnven  at  such  View ;  provided  also,  that  in  case  no  View  shall  be  had,  or  if 
a  View  shall  be  had  by  anv  of  the  Jurors  contained  in  the  List,  whether  they 
shall  happen  to  be  any  of  the  Jurors  who  shall  be  selected  or  nominated  as  afore- 
said, yet  the  Trial  shall  proceed,  and  no  Objection  shall  be  allowed  on  account 
thereof  or  for  Want  of  a  proper  Certificate  as  aforesaid. 

Viewers  in  certain  Northern  Counties  how  to  be  chosen. 

C9.  When  an  Order  for  a  View  has  been  obtained,  and  that  the  Place  to  be 
riewed  lies  in  the  Counties  of  Sutherland,  Caithness,  and  Orkney  (which  Coun- 
ties are  not  required  to  send  Jurors  to  Inverness),  the  Sheriff  Depute  or  Substitute 
of  the  said  Counties  respectively  shall  return  Three  Persons  of  the  County  in 
which  the  Action  arises  to  be  the  Viewers  ;  and  the  said  Viewers  shall  be  bound 
to  attend  at  the  Trial,  and  be  first  called  to  serve  on  the  Jury ;  and  if  from  any 
Cause  it  shall  be  expisdient  that  Viewers  should  be  sent  from  a  neighbouring 
County,  the  Division  or  the  Lord  Ordinary  shall  issue  an  Order  for  a  certain 
Number  of  Jurors  of  the  nearest  County  from  which  it  may  be  expedient  that 
Viewers  should  be  taken,  and  they  shall  be  bound  to  attend  the  View,  and  shall 
be  fiist  called  to  serve  on  the  Jury,  as  at  present  practised. 

Oath  to  be  administered  to  the  Jury. 

70.  After  a  Jury  has  been  chosen,  as  herein-before  provided,  and  before  the 
Trial  is  proceeded  in,  the  Clerk  of  Court  officiating  at  the  Trial  shall  administer 
to  the  Jury  the  following  Oath,  viz. : — 

^  You  swear  by  God,  and  aa  you  shall  answer  to  God  at  the  great  Day  of 
'  Judgment,  that  you  shall  well  and  truly  try  this  Cause,  and  a  true  Veidict 
*  give  according  to  the  Evidence.' 

T^is  and  all  other  Oaths  administered  at  any  Jury  Trial  shall  be  administered 
in  the  Manner  and  according  to  the  Form  hitherto  in  use  in  the  Superior  Courts 
lA  Scotland. 

Pursuer  to  have  the  Lead^  unless  otherwise  ordered, 

71.  UnlesB  the  Division  or  the  Lord  Ordinary  shall  otherwise  determine  at  or 
before  the  Time  of  fixing  the  Trial,  the  Pursuer  of  the  Action  shall  be  held  to  be 
Pursuer  in  the  Issues  of  Fact  raised  on  Record,  and  shall  take  the  Lead  at  the 
Trial. 

Procedure  at  the  Trial 

72.  Each  Party  before  leading  his  Evidence  shall  be  allowed  One  opening 
Speech,  In  the  course  of  which  he  may  exnlain  to  the  Jury  the  Nature  and  Im- 
port of  the  Issues  of  Fact  raised  on  Record :  Af  t^r  the  Defender's  Case  is  closed, 
the  Court  may  allow  Evidence  in  Replication  ;  and  after  the  whole  Evidence  in 
tU  Cause  is  closed.  One  Counsel  for  the  Pursuer  or  Pursuers  and  One  Counsel 
for  the  Defender  or  Defenders  (or  where  separate  Defences  have  been  lodged. 
One  Counsel  for  each  Party  who  shall  have  lodged  separate  Defences)  may  bo 
^*e^  in  th^  Order  before  the  Jury  are  charged  by  the  presiding  Judge. 
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Jury  to  answer  such  Q^esHons  as  the  Judge  may  put. 

73.  The  Jury  shall  be  bound  to  answer  separately  sach  Questions  of  Fact, 
whether  averred  by  the  Issue  or  not,  as  the  presiding  Judge  shall  require  them 
to  answer  separately ;  and  the  Judge's  Notes  shall  be  Evidence  that  such  Ques- 
tions were  put,  and  of  the  Answers  returned  by  the  Jury  thereto ;  and  the 
Court  may  proceed  thereon  in  pronouncing  Judgment  in  any  subsequent  Ap^^- 
cation  or  Proceeding  in  the  Cause.  After  the  Jury  have  retumea  Answers  to 
any  such  Questions  of  Fact,  it  shall  be  lawful  for  the  presiding  Judge  to  direct 
the  Jury  in  point  of  Law  that  they  are  bound,  in  conformity  with  such  Answers, 
to  return  a  Verdict  for  the  Pursuer  or  Defender,  as  the  Case  may  be. 

Jury  to  assess  Damages. 

74.  In  all  Actions  for  pecuniary  Damages,  the  Jury,  if  they  shall  find  for  the 
Pursuer,  shall  also  assess  the  Damages. 

Verdict^  how  to  be  taken. 

75.  The  Chancellor  or  Foreman  of  the  Jury  shall  be  the  Juror  chosen  by  the 
Majority  after  they  shall  be  sworn,  and  in  case  of  an  Equality  of  Votes  the  Juror 
first  Bworn  shall  have  a  double  Vote ;  and  when  the  Verdict  is  returned  it  shall 
be  declared  by  the  Chancellor  or  Foreman  verbally  in  open  Court,  and  shall  be 
taken  down  in  Writing  before  the  Jury  is  discharged  by  the  Clerk  officiating  at 
the  Trial,  who  shall  afterwards  endorse  and  certify  the  same  on  the  Interlocutor 
Sheet  of  the  Process. 

Verdict  to  be  given  when  the  Jury  are  agreed. 

76.  Subject  to  the  Exceptions  hereinafter  declared,  all  Verdicts  shall  be  given 
by  the  whole  Number  of  the  Jury  agreeing  in  the  Verdict. 

A/ler  Three  Hours  Deliberation  Verdict  may  be  returned  if  Nine  are  agreed. 

77.  If,  after  having  been  kept  in  Deliberation  for  a  Period  of  Three  Houn, 
Nine  or  more  of  the  Jury  shall  agree  upon  a  Verdict,  the  Verdict  agreed  to  by 
such  Nine  or  more  may  be  returned  as  the  Verdict  of  the  Jury,  and  shaD  be 
taken  and  shall  have  the  same  Force  and  Effect  as  if  found  unanimously  by  the 
whole  of  the  said  Jury. 

After  Six  Hours  Deliberation  Jury  may  be  discharged. 

78.  If,  after  having  been  kept  in  Deliberation  for  a  Period  of  Six  Hours,  Nine 
of  the  Jury  shall  not  have  agreed  on  a  Verdict,  it  shall  be  lawful  for  the  Judge 
presiding  at  the  Trial,  if  he  shall  see  fit,  to  discharge  such  Jury  without  their 
having  given  in  a  Verdict ;  and  in  that  Case  the  Clerk  shall  endorse  a  Minute 
certifying  the  Fact  upon  the  Interlocutor  Sheet ;  and  the  Division  or  the  Lord 
Ordinary  by  whose  Authority  the  Cause  shall  have  been  appointed  to  be  tried, 
may  thereafter,  upon  the  Motion  of  either  Party,  direct  another  Jury  to  be  sum- 
moned for  the  Trial  thereof,  or  take  such  other  Procedure  as  would  have  been 
competent  if  no  such  Trial  had  been  previously  directed ;  and  if  from  any  Cause 
the  Jiuy  shall  not  be  discharged  at  the  Expiration  of  the  Period  of  ^x  Hoois 
after  they  shall  have  retired  for  Deliberation,  the  Judge  may  at  any  subsequent 
Period  receive  a  Verdict  to  which  Nine  or  more  of  the  Jury  shall  have  a^eed, 
or  may  discharge  the  Jury  without  their  having  returned  a  Verdict ;  and  while 
the  Jury  are  kept  in  Deliberation  they  may  be  furnished  with  necessary  Refresh- 
ment, by  Permission  of  the  Judge. 

Provision  in  case  of  lUness  of  Juror, 

79.  In  case  the  Judge  presiding  at  the  Trial  shall  think  fit  to  discharge  any 
Juror  on  the  Ground  of  illness  incapacitating  such  Juror  from  further  Attend- 
ance, the  Trial  shall  proceed,  and  a  Verdict  may  be  returned  dtiier  by  the  whole 
of  the  remaining  Jurors  concurring  therein,  or  by  Nine  of  such  remaining  Jnron 
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c'oncurring  therein  after  having  been  kept  in  Deliberation  for  a  Period  of  Three 
Hours. 

Special  Verdicts  how  to  be  framed, 

80.  It  shall  be  lawful  for  the  Jury  to  return  a  Special  Verdict  in  the  Form  in 
which  such  Verdicts  have  been  in  use  to  be  returned ;  provided  that  the  Judge 
presiding  at  the  Trial  before  receiving  such  Verdict  may  require  the  Jury  to 
iimeud  the  same,  by  finding  specially  upon  any  Matter  which  he  may  consider 
ruaterial  to  the  Cause  ;  and  it  shall  be  lawful  for  the  Judge,  before  receiving  any 
V.-rdict,  to  require  the  Jury  to  reconsider  the  same,  if  he  shall  have  Reason  to 
believe  that  they  have  misapprehended  or  overlooked  any  Direction  in  point  of 
Liw  which  he  may  have  given  to  them  previous  to  their  JRetirement. 

Judye  to  furnish  the  Parties  with  a  Report  of  th^  Evidence, 

81.  In  case  either  Party  shall  desire  to  submit  the  Verdict  or  Proceedings  at 
the  Trial  to  the  Consideration  of  the  Court,  as  herein-after  provided,  the  Judge 
who  presided  at  the  Trial  shall  furnish  the  Parties  or  either  of  them  with  a  Ke- 
["Tt  in  Writing  of  the  Evidence  adduced  and  given  on  the  IVial,  as  taken 
(iown  by  him  at  the  Time,  and  of  his  Directions,  if  any,  in  point  of  Law,  and  of 
any  Questions  specially  put  by  him  to  the  Jury,  with  the  Answers  thereto  as 
n()t<jd  at  the  Time,  together  with  his  Note  of  any  Reservation  of  Leave  to  move 
the  Court  upon  any  Point  of  I^w  ;  and  such  Report  of  the  Proceedings  on  the 
Trial  shall  be  conclusive  of  what  passed  at  such  Trial :  Provided  always,  that 
th>.'  Judge  may,  with  Consent  of  the  Parties,  allow  any  Shorthand  Writer's 
K.'port  to  be  substituted  in  place  of  his  own  Notes  of  the  Fvidence,  and  may  add 
to  such  Report  his  own  Notes  of  such  other  Matters  as  are  herein  directed  to  be 
fnruished  to  the  Parties,  or  may  refer  to  such  Shorthand  lieport  for  the  Purpose 
uf  revising  or  supplementing  his  own  Notes  of  the  Evidence. 

Judge  may^  of  Consent^  reserve  any  Question  of  Law,  with  Leave  to  enter  a 

Verdict. 

^2.  The  Judge  at  the  Trial  may,  with  the  Consent  of  the  Parties,  direct  the 
•T'lry  upon  any  Matter  of  Law,  whether  arising  on  the  Evidence  or  on  the  Re- 
ojrJ.  subject  to  the  Opinion  of  the  Court  upon  such  Direction,  and  with  Liberty 
to  either  Party  to  move  the  Court  to  enter  the  Verdict  for  him,  although  re- 
t  irued  against  him,  if  the  Court  should  be  of  opinion  that  such  Direction  was 
erroneous,  and  that  such  Party  was  truly  entitled  to  a  Verdict ;  and  the  Judge 
and  the  Court  shall  afford  every  FaciUty  to  any  Party  to  obtain  the  Opinion 
of  the  Court  upon  any  direction  so  given,  without  the  Necessity  of  printing  the 
-Nut^  of  Evidence  or  the  documentary  Evidence  adduced  at  the  Trial,  or  more 
ihin  may  be  necessary  to  enable  the  Court  to  judge  of  the  Direction ;  and  for 
•iti.s  Purpose  a  Statement  of  the  Direction,  and  of  the  Circumstances  in  which  it 
^  Aa  given,  including,  if  that  shall  be  thought  proper,  a  Statement  of  the  Pur- 
part of  the  Evidence,  so  far  as  bearing  on  the  Direction  or  necessary  to  enable 
the  Court  to  judge  of  it,  agreed  upon  by  the  Parties  or  certified  by  the  Judge  at 
the  Trial,  shall  be  received  and  acted  upon  by  the  Court ;  and  such  Statement 
^n<i  Agreement  or  Certificate  may,  in  the  Option  of  the  Parties  or  according  to 
the  Discretion  of  the  Judge  at  the  Trial,  be  either  verbal  or  in  Writing. 

Procedure  upon  Motions  pursuant  to  Leave  reserved, 

S3.  The  Opinion  of  the  Coiirt  upon  any  Direction  given  as  aforesaid  may  bo 
obtained  upon  Motion  to  enter  the  Verdict  for  the  Party  moving ;  and  if  the 
(  oart  shall  be  of  opinion  that  the  Direction  was  erroneous,  and  that  the  Party 
inoving  is  truly  entitled  to  the  Verdict,  in  whole  or  in  part,  they  shall  direct  the 
Verdict  to  be  entered  for  him,  in  whole  or  in  part,  either  absolutely  or  on  such 
Tt-rms  as  they  shall  see  fit,  accordingly ;  otherwise  they  shall  refuse  the  Mo- 
tion ;  or  they  may,  if  they  shall  see  just,  set  aside  the  Verdict,  and  direct  a  new 
Trial. 

VOL.  VIL  NO.  LXXVHL— ^UNE  1863.  2  B 
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Exceptions  to  Judge's  Direction  in  Law  how  to  he  noted. 

84.  When  an  Exception  is  taken  in  the  Course  of  a  Trial,  a  Note  thereof  fcluul 
be  taken  hj  the  Judge,  or,  if  he  shall  so  direct  or  the  Partj  excepting  shall  thiuk 
proper,  a  Note  thereof  shall  be  written  out  and  signed  by  such  Party  or  hi? 
Counsel,  and  initialed  by  the  Judge  at  the  Time  ;  and  such  Exception,  whether 
noted  by  the  Judge  or  by  the  Party,  may  be  made  the  Ground  of  an  Applica- 
tion to  set  aside  the  Verdict,  either  by  Motion  for  a  new  Trial  or  by  Bill  tf 
Exceptions. 

Bill  of  Exceptions^  Form  of, 

85.  The  Bill  of  Exceptions  (which  may  be  subsequently  prepared,  and  i  f 
which  the  same  Notice  shall  be  given  as  in  the  Case  of  a  Motion  for  a  new  Trial ) 
shall  consist  of  a  distinct  Statement  of  the  Exception  or  Exceptions  so  note  i, 
including  such  Statement  of  the  Circumstances  in  which  such  Exception  or  Ex- 
ceptions were  taken,  including,  if  necessary,  a  Statement  of  the  Purport  of  th  • 
Evidence,  so  far  as  bearing  upon  such  Exception  or  Exceptions,  as,  along  with 
the  Record  in  the  Cause,  may  enable  the  Court  to  judge  of  such  Exception  or 
Exceptions ;  and  unless  the  Party  excepting  shall  choose,  or  the  Judge  at  thi 
Trial  shall  so  direct,  it  shall  be  unnecessary  to  print  or  submit  to  the  Court  tii^ 
Notes  of  Evidence  or  the  documentary  Evidence  adduced  at  the  Trial ;  and  tvIilt. 
Buch  Notes  and  Documents  are  submitted  to  the  Court  they  shall  form  no  Pan 
of  the  Bill  of  Exceptions ;  and  in  discussing  a  Bill  of  Exceptions,  it  shall  U- 
competent  for  either  Party  to  refer  to  the  Record  and  to  every  Document  pr.'- 
duced  and  put  in  evidence  at  the  Trial,  and  the  Notes  of  Evidence  at  the  Trial 
may  be  produced  and  proceeded  on  at  any  Time. 

Application  for  new  Trial  when  grounded  on  Matter  of  Discretion. 

86.  It  shall  be  competent  for  either  of  the  Parties,  if  dissatisfied  with  th 
Verdict  of  the  Jury,  to  apply  to  the  Division  of  the  Court  to  which  the  Caiuv  is 
appropriated,  for  a  new  Trial,  on  the  Ground  of  the  Verdict  being  contrary  'uj 
Evidence,  on  the  Ground  of  Excess  of  Damages,  or  of  res  noviter  veniens  ad  «'  '- 
tiam,  or  for  such  other  Cause  as  is  essential  to  the  Justice  of  the  Case ;  anil  th- 
Interlocutor  granting  or  refusing  a  new  Trial  on  any  of  the  Grounds  hevcui- 
before  mentioned  shall  be  final. 

Application  for  neio  Trial  upon  Ground  of  Error  in  Law. 

87.  It  shall  be  competent  also  for  the  Party  who  is  dissatisfied  with  the  Ver- 
dict to  apply  to  the  said  Division  for  a  new  Trial,  on  the  Ground  of  Error  in  t::.' 
Direction  of  the  Judge  presiding  at  the  Trial,  either  in  relation  to  the  Co-'i  > 
tency  of  Witnesses,  the  Admissibility  of  E\4dence,  or  other  Matter  of  Law  aii>- 
ing  at  the  Trial ;  provided  that  where  it  is  intended  to  apply  for  a  new  Trial  i  u 
any  of  these  last-mentioned  Grounds  Exception  shall  be  taken  at  the  Time  t* 
the  Direction  of  the  Judge,  who  shall  note  the  same,  and  give  such  Facilitiv^ 
for  obtaining  a  Review  of  his  Decision  as  are  herein -before  required  with  rv- 
ference  to  Applications  for  Leave  to  enter  a  Verdict. 

How  such  Applications  are  to  be  made. 

88.  Every  Application  for  a  new  Trial  shall  be  made  by  way  of  Motion  f' ' 
a  Rule  or  Order  to  the  opposite  Party  to  show  Cause  why  a  new  TVial  sh  -n 
not  be  granted,  of  which  Notice  shall  be  given  to  the  opposite  Party  witli^^ 
Eight  Days  after  the  Verdict  is  returned,  or,  if  that  Period  shall  expire  iu 
Vacation  or  Recess,  then  within  Eight  Days  after  the  next  Meeting  of  ^\^ 
Court ;  and  if  the  Court  shall  think  fit  to  grant  such  Order  or  Rule,  ihe  Groui:  -^ 
upon  which  the  Rule  is  granted  shall  be  specified  in  the  Interlocutor  grantini 
the  same,  and  the  Procedure  shall  in  other  respects  be  in  accordance  with  ti.-' 
existing  Usage :  Provided  always,  that,  except  where  the  Application  for  a  u(^^^' 
Trial  ia  made  on  the  Ground  of  the  Verdict  being  contrary  to  Evidence)  it  sh^^l 
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not  be  neceesary  to  lay  the  "whole  EvideDce  before  the  Division  of  the  Court 
in  which  the  Application  is  made,  unless  the  Party  moving  shall  choose,  or  the 
Judge  at  the  Trial  shall  so  direct. 

Restriction  upon  Right  to  new  Trial  where  founded  on  undue  Admission  or 

Rejection  of  Evidence. 

89.  A  new  Trial  shall  not  be  allowed  upon  the  Ground  of  undue  Admission  of 
Kvidence,  if  in  the  Opinion  of  the  Court  the  Exclusion  of  such  Evidence  could 
not  have  led  to  a  different  Verdict  than  that  actually  pronounced,  and  it  shall 
Dot  be  imperative  on  the  Court  to  grant  an  Application  for  a  new  Trial  on  the 
(i  round  of  the  undue  Hejection  of  documentary  Eyidence,  when  it  shall  appear 
from  the  Documents  themselves  that  they  ought  not  to  have  affected  the  Kesult 
at  which  the  Jury  by  their  Verdict  had  arrived. 

Application  of  the  Verdict. 

90.  Motion  for  the  Application  of  Special  Verdicts,  whether  returned  at  a 
Trial  in  the  Inner  House,  or  on  Circuit,  or  before  the  Lord  Ordinary,  shall  be 
n.ade  in  the  Division  in  which  the  Cause  depends.  Motions  for  the  Application 
"f  General  Verdicts  returned  at  a  Tri^  before  the  Lord  Ordinanr  (in  the  event 
(i  no  Application  being  made  for  a  new  Trial)  may  be  made  either  before  such 
Urd  Orainary  or  before  the  Division ;  and  where  any  Cause  shall  have  been 
V  nought  before  the  Inner  House  after  Trial,  for  any  Purpose,  it  shall  not  again 
W  remitted  to  the  Lord  Ordinary,  but  shall  remain  in  the  Division  until  the 
whole  Cause  is  disposed  of. 

Expense  of  abortive  JVial  to  he  borne  hy  the  Party  going  to  Trial  upon  an 

irrelevant  Pleading. 

91.  lYhcrc,  in  consequence  of  the  Determination  of  the  Court  upon  any 
Qiu^tion  of  Law  arising  upo^  the  Record,  Judgment  shall  be  given  against  the 
I'artT  for  whom  a  Verdict  has  been  found,  the  Court  shall  adjudge  to  the  Party 
against  whom  such  Judgment  is  given  the  Expenses  occasioned  by  the  Trial  of 
AiiT  Issues  of  Fact  arising  out  of  any  Pleading  for  Defect  of  which  such  Judg- 
ment is  given  upon  which  such  Party  shall  have  succeeded ;  and  such  Expenses 
8hall  be  set  off  against  any  Money  or  Expenses  adjudged  to  the  opposite  Party, 
and  Decree  shall  be  given  for  the  Balance  in  favour  of  the  Party  entitled  there- 
to; and  the  Court  shall  after  Tri^il  have  such  and  the  like  Power  to  allow  an 
Amendment  of  the  Pleadings  to  which  Objection  shall  have  been  taken  as  is 
krein-before  provided  with  respect  to  Hearings  upon  Questions  of  Law  before 

(Questions  of  Law  may  he  raised  at  the  Trial  in  the  Form  of  a  Special  Case  for  the 

Opinion  of  the  Court. 

92.  It  shall  be  lawful  for  the  presiding  Judge,  with  the  Consent  of  the  Parties, 
at  any  Time  in  the  course  of  the  Trial  to  adjust  a  Special  Case,  in  which  the 
i^  :ict  or  Facts  appearing  at  the  Trial,  and  material  to  the  Determination  of  the 
(  au£e,  shall  be  set  forth  in  the  same  Manner  as  in  a  Special  Verdict ;  and  such 
Case  shall  be  signed  by  Counsel,  and  authenticated  by  the  Judge ;  and  there- 
njjon  the  Jury  shall  be  discharged  without  returning  a  Verdict ;  and  thereafter 
the  Record,  together  with  such  Special  Case,  and  any  documentary  Evidence 
therein  referred  to,  may  be  boxed  to  the  Court  by  either  Party ;  and  the  Proce- 
dure thereupon  shall  be  as  nearly  as  possible  the  same  as  in  the  Case  of  a  Special 
Verdict ;  and  the  Court  or  the  House  of  Lords  shall  be  at  liberty  to  draw  all 
Inferences  of  Fact  as  well  as  Law  from  the  Facts  stated  in  such  Special  Qsae^  or 
aj'pearing  upon  the  documentary  Evidence  therein  referred  to. 
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PART  m. 

Procedure  in  Actions  to  be  instituted  by  Bill. 

And  with  respect  to  Actions  which  might  heretofore  have  been  instituted  bj 
Summons  other  than  those  provided  for  in  Part  First  of  this  Act,  be  it  enacted 
as  follows : 

Ordinary  Actions  other  tJuin  simple  petitory  Actions  to  he  instituted  hy  BiU,  in 
which  the  Conclusions  shall  be  stated  in  the  Form  of  a  Prayer. 

93.  All  such  Actions  shall  in  future  be  instituted  by  printed  Bill,  addressed  to 
the  Lords  of  Council  and  Session,  with  a  Condescendence  annexed  thereto 
(Schedule  C.)  after  the  Form  in  nse  in  Notes  of  Suspension,  but  without  Pleas. 
The  Prayer  of  every  such  Bill  shall  conclude  (having  regard  to  the  Forms  in  the 
annexed  Schedule,  and  any  Forms  which  may  be  issued  in  virtue  of  the  Powere 
herein-after  contained)  for  such  Declarator,  Order  ad  factum  praestandum^  or 
other  Remedy,  as  might  heretofore  have  competently  been  sought  by  the  Con- 
clusions of  a  Summons,  and  shall  also  conclude  for  such  Decemiture  for  Payment 
of  Money,  in  addition  to  such  Declaration,  Order,  or  other  Remedy,  as  may  be 
necessary  for  the  Relief  of  the  Pursuer,  and  shall  also  conclude  for  general 
Relief ;  and  such  Bill  may  be  designated  as  a  Bill  of  Declarator,  Reduction,  or 
otherwise,  according  to  the  Nature  of  the  Prayer  thereof. 

Defender  to  he  summoned  hy  a  Precept  annexed  to  the  Bill, 

94.  There  shall  be  annexed  to  every  Bill  under  this  Act  a  Precept  (Sdiedule 
D.)  summoning  the  Defender  to  appear  and  put  in  Answers  on  the  ordinary 
Induciee  (as  demied  in  Part  IV.  of  this  Act) ;  to  which  a  Warrant  of  Arrestmept 
may  be  added,  which  Precept  shall  be  signed  by  the  Pursuer's  Agent,  and  sig- 
netod  in  common  Form,  and  shall  be  a  sufficient  Warrant  to  any  Messeneer-at- 
Arms  for  Service  of  the  Bill  and  Condescendence,  and  Execution  of  the  Warrant 
of  Arrestment,  if  any,  and  shall  be  equivalent  in  Law  to  the  WiU  usnally 
annexed  to  Summonses  passing  the  Signet. 

Bill  may  contain  Conclusions  ad  factum  prffistandnm  or  for  Interdict. 

95.  It  shall  be  lawful  in  the  Prayer  of  any  Bill  to  conclude  for  a  Warrant 
decerning  and  ordaining  the  Defender  to  do  or  perform  any  Matter  or  Thing 
which  such  Defender  may  lawfully  be  compelled  to  do  or  perform  byCivu 
Process,  saving  and  excepting  all  Matters  in  relation  to  which  exclusive  Juris- 
diction has  been  conferred  by  Statute  on  any  other  Court ;  and  it  shall  also  be 
lawful  in  such  Prayer  to  conclude  for  Interdict,  but  without  Prejudice  to  the 
Right  of  the  Party  to  take  Proceedings  by  Manuscript  Bill  of  Suspension  and 
Interdict  in  the  Bill  Chamber,  in  place  of  proceeding  by  printed  Bill  in  the 
Court  of  Session. 

Enrolment  of  Bill 

96.  The  Pursuer  shall,  at  least  Eight  Days  before  the  Expiration  of  the 
Induciae,  lodge  the  printed  Bill  with  any  Documents  which  he  may  desire  to  put 
into  Process  at  that  Stage,  with  the  Clerk  of  the  Process  or  his  Assistant,  for 
Enrolment,  and  such  Clerk  shall  forthwith  cause  the  same  to  be  enroUed  and 
published  in  the  daily  Roll  of  Causes  depending  in  the  Court  of  Session  (in 
manner  specified  in  Part  XI.  of  this  Act),  and  no  further  or  other  Procedure 
shall  be  requisite  for  bringing  the  Action  into  Court :  Provided  always,  that, 
subject  to  the  Provisions  herein-after  contained  relative  to  Protestation,  the 
Clerk  shall  be  bound  to  receive  any  such  Bill  at  any  Time  within  Three  Months 
after  the  Date  thereof,  and  shall  forthwith  cause  the  same  to  be  enrolled  and 
published  as  aforesaid ;  but  where  the  Bill  has  not  been  lodged  in  due  Time 
Answers  shall  not  be  returnable  until  Eight  Days  after  the  Bill  shall  have  been 
lodged  for  Enrolment. 
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Appearance  of  the  Defender.    Procedure  in  case  of  Non-appearance. 

97.  As  soon  as  the  Bill  has  been  lodged  for  Enrolment  Appearance  may  be 
entered  for  the  Defender,  and  such  Appearance  shall  be  in  the  lorm  proyided  in 
J 'art  1.  of  this  Act ;  and  unless  the  Defender  shall  lodge  an  Appearance  and 
.Answers  before  the  Expiration  of  the  Inducise  (or  before  the  Expiration  of  the 
I'eriod  of  Eight  Days  allowed  for  Answers  where  the  Bill  has  not  been  lodged 
in  Time),  it  shall  be  lawful  for  the  Pursuer  forthwith  to  enrol  the  Cause  in  the 
Lord  Ordinary ^s  Motion  Roll,  and  to  move  for  and  obtain  Decree  against  such 
Defender  in  Terms  of  the  Prayer  of  the  Bill  or  Part  thereof,  but  without  Preju- 
dice to  the  Right  of  the  Pursuer  to  proceed  to  establish  his  Case  ex  parte : 
I'roTided  always,  that  where  Answers  are  tendered  at  the  Bar  the  Lord  Ordinary 
Hiay  allow  such  Answers,  together  with  an  Appearance  for  the  Defender,  to  be 
Kceired ;  but  the  Expense  of  Answers  bo  received  shall  not  afterwards  be  allowed 
Ha  a  Charge  against  the  Pursuer. 

Condescendence  annexed  to  Bill  to  contain  distinct  and  complete  Statements  of  each 

Ground  of  Action, 

%,  In  the  Condescendence  annexed  to  any  Bill  under  this  Act  the  Pursuer 
f4iall  set  forth  as  concisely  as  may  be  the  material  Facts,  Circumstances,  and 
Ground  in  Law  on  which  he  relies,  such  Narrative  being  divided  into  Paragraphs 
iiumbered  consecutively,  and  each  Paragraph  containing  as  nearly  as  may  be  a 
H  parate  and  distinct  Statement  or  Allegation ;  and  where  the  Pursuer  intends 
t«  claim  Relief  on  more  than  One  distinct  Ground  of  Action,  he  shall,  if  such 
Division  can  conveniently  be  made,  divide  the  Condescendence  into  Two  or  more 
Articles,  in  which  the  material  Facts,  Matters,  and  Circumstances  appropriate 
to  each  separate  Ground  of  Action  shall  be  separately  set  forth,  and  such  Articles 
may  be  divided  into  Paragraphs  as  aforesaid.  TV  here  any  detailed  Statement, 
a^,  for  instiuice,  a  Description  of  Heritable  Property,  is  set  out  in  the  Prayer  of 
the  Bill  in  order  that  it  may  be  included  in  the  Extract,  such  Statement  or 
D'.tscription  shall  not  be  repeated,  but  shall  be  referred  to  in  the  Condescendence 
aiid  Answers. 

Answers  how  to  h^  framed. 

09.  It  shall  not  be  lawful  for  the  Defender  in  his  Answers  to  repeat  any  Part 
'  f  the  Statement  in  the  Bill,  or  merely  to  give  a  different  Account  or  Version 
of  the  Facts  there  stated.  Where  the  Condescendence  annexed  to  the  Bill  has 
y<^n  divided  into  distinct  Articles,  the  Defender  shall  answer  in  separate  Articles 
tlte  separate  Grounds  of  Action  embraced  in  such  Articles,  but  shall  not  be 
required  to  answer  separately  the  different  Paragraphs  into  which  the  Con- 
'It^cendenoe  is  divided.  He  shall  set  forth,  substantively  or  by  Reference  to  the 
< 'ondescendence,  his  Denial  of  any  piaterial  Averment  of  the  Condescendence, 
ai)d  shall  also  set  forth  as  concisely  as  may  be  a  Narrative  of  the  material  Facts, 
^.'ircumstanoes,  and  Grounds  in  I^aw  on  which  he  relies,  other  than  those  which 
are  narrated  in  the  Condescendence,  and  may  also  take  Objection  in  Law  to  any 
]<irticular  Article  or  Averment  of  the  Pursuer  in  the  Manner  and  Form  provided 
vith  respect  to  Objections  in  Law  in  Part  First  of  this  Act ;  and  such  Answers 
shall  be  printed. 

Express  Admission  of  Facts  unnecessary,  and  Court  to  decide  according  to  the 
Evidence^  documentary  or  oral,  although  contrary  Avennent  not  expressly  denied. 

100.  AH  material  Averments  of  the  Condescendence  which  are  not  expressly 
d(>nied  liball  be  held  to  be  admitted  by  the  Defender,  subject  to  these  Excep- 
tions : — 

(1.)  Neither  Party  shall  be  bound  by  the  other  Party's  Averment  of  the 

Contents  or  Construction  of  any  Deed  or  Writing ;  but  the  Court  shall 

decide  according  to  the  true  Tenor  and  Construction  thereof : 

(2.)  And  in  the  event  of  a  Trial  or  Proof  being  allowed  on  any  Branch  of 

Uie  Cauaet  neither  Party  shall  be  hdd  to  be  precluded  by  any  implied 
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Admission  of  the  other  Party's  Averments  from  founding  upon  the  Facts 
established  by  such  Trial  or  Proof,  although  there  may  be  a  Variance 
between  the  Facts  actually  proved  and  the  Averment  applicable  thereto. 
Along  with  his  Answers,  the  Defender  shall  lodge  any  Documents  which  be 
may  desire  to  put  into  Process  at  that  Stage. 

Adjustment  of  Bill  and  Answer,    Additional  Statement^  if  any^  may  he  made  in  a 

separate  Minute, 

101.  Neither  Party  shall  be  at  liberty  to  lodge  any  other  Pleadings,  without 
the  Consent  of  the  l^ord  Ordinary ;  but  the  I^ord  Ordinary  may,  upon  a  verbal 
Statement  of  the  Substance  of  any  material  Fact  which  it  is  necessary  for  either 
Party  to  plead  as  a  substantive  Part  of  his  Case,  allow  the  same  to  be  added, 
either  by  way  of  Manuscript  Addition  upon  the  Condescendence  or  Answers,  or 
in  a  short  separate  Minute,  which  shall  be  entitled  *•  Minute  for  the  Pursuer  *  or 
*  Defender,'  as  the  Case  may  be,  and  shall  be  printed  at  the  Expense  of  the 
Party  putting  it  in :  Provided  always,  tlutt  if  the  Pursuer  shall  lodge  such  a 
Minute,  he  shall,  if  necessary,  state  therein  his  Denial  of  any  material  Averment 
in  the  Defender's  Answers,  not  being  an  Averment  in  relation  to  the  same 
Matters  as  are  contained  in  the  Condescendence ;  and  shall  also,  if  necessary, 
take  Objection  in  Law  to  any  Article  or  Averment  in  the  Defender's  Answers; 
and  the  Ix)rd  Ordinary  shall  in  all  Cases  allow  a  Minute  to  be  lodged  by  the 
I^ursuer  to  the  Effect  of  enabling  him  to  put  upon  Record  his  Objections  in  Law 
to,  or  Denial  of,  any  material  counter  Averments  in  the  Defender*s  Answers. 

Power  to  amend  Record  vested  in  tJie  Court, 

102.  It  shall  be  lawful,  with  the  Leave  of  the  Lord  Ordinary,  or  of  the  Court, 
at  any  Period  in  the  Progress  of  the  Cause,  to  amend  the  Prayer  of  any  Bill  of 
Complaint  or  any  Condescendence  or  Answers  by  a  Manuscript  Alteration  to  he 
made  upon  the  Record  Copy  of  such  Bill  or  Answers,  to  the  Effect  of  obviating 
any  Error  or  Defect  of  Form  in  such  Bill  or  Answers,  and  to  enable  Justice  to 
be  done  according  to  the  real  Merits  of  the  Question  in  controversy  between  the 
Parties ;  and  the  Court  may  annex  to  any  Order  allowing  such  Amendment  the 
Condition  of  Payment  of  Expenses  to  the  opposite  Party,  not  exceeding  the  Ex- 
penses of  the  Discussion  at  which  such  Amendment  shaU  have  been  made ;  and 
may  require  the  Party  making  such  Amendment  to  reprint  his  Paper  before 
further  Procedure ;  and  res  noviter  veniens  ad  notitiam,  or  emerging  since  the 
Commencement  of  the  Action,  may  be  averred  by  an  Amendment  of  the  Record, 
OS  herein  provided,  the  Costs  thereof  to  be  in  the  Discretion  ol  the  Court* 

Record  to  he  closed  by  ike  Lord  Ordinary. 

103.  As  soon  as  Answers  shall  have  been  lodged,  the  Clerk  to  the  Procesi 
shall  transmit  the  Bill  and  Answers  to  the  Lord  Ordinary,  ^ho  shall  consider 
the  same,  and  shall  cause  the  Case  to  be  enrolled  for  the  Purpose  of  having  the 
Record  closed ;  and  on  the  Case  being  called  in  virtue  of  such  Enrolment,  either 
of  the  Parties  ma^T  move  for  Permission  to  make  such  Addition  to  or  Amend- 
ment on  their  respective  Papers  ^b  may  be  necessary  or  expedient ;  and  if  no 
Addition  to  the  Condescendence  or  Answers,  or  Amendment  of  the  liecord,  or 
separate  Minute,  shall  be  allowed,  the  Lord  Ordinary  shall  forthwith  declare  the 
Record  closed,  by  an  Interlocutor  to  that  Effect ;  and  in  the  event  of  such  Addi- 
tion or  Amendment  or  Minute  being  allowed  to  be  made,  either  at  the  Time  or 
witliin  such  Period  as  may  be  appointed  by  the  Lord  Ordinary,  the  hatd  Ordi- 
nary shall  thereupon,  or  at  the  Expiration  of  the  Time  appointed,  declare  the 
Record  closed,  as  aforesaid. 

Procedure  in  Actions  of  Reductltm, 

104.  TVliere  in  any  Process  instituted  by  Bill  under  this  Act  the  Pursuer  shall 
pray  for  Reduction  of  any  Deed  or  Writing,  the  Precept  annexed  thereto  shall 
require  the  Defender  to  produce  the  Deed  or  Writing  of  which  Reduction  is 
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sought ;  and  in  the  event  of  the  Defender  failing  to  make  Production  thereof 
along  with  his  Answers,  the  Pursuer  may  apply  for  an  Order  or  Diligence  to 
recover  such  Deed  or  Writing,  with  the  same  Kight  to  obtain  Decree  of 
Certifications  in  default  of  Recovery  which  is  competent  to  a  Pursuer  under  the 
eiisting  Practice;  provided  that  where  in  any  such  Process  as  aforesaid  the 
Defender  is  to  object  to  the  Title  of  the  Pursuer,  or  to  plead  on  an  exclusive 
Title,  or  to  state  any  other  Obj  option  against  satisfying  the  Production,  he  shall 
in  the  first  instance  lodge  Answers  confined  to  these  Points,  and  the  Form  of 
these  Answers,  and  the  Procedure  thereon,  shall  be  the  same  as  in  the  Case  of 
Answers  on  the  Merits ;  and  if  the  Objections  therein  stated  shall  be  repelled, 
the  Defender  shall,  within  a  Time  to  be  allowed  for  that  Purpose,  lodge  Answers 
ou  the  Merits,  and  produce  with  them  the  Documents  sought  to  be  reduced. 

Counter  Reduction  unnecessary  where  Defender  only  asks  Decree  of  Absolvitor, 

105.  It  shall  not  be  necessary  for  the  Defender  in  any  Action  or  Proceeding 
in  the  Court  of  Session  to  repeat  a  Bill  or  Summons,  or  to  institute  a  counter 
Process  of  Reduction,  to  enable  him  to  state  by  way  of  Defence  his  Objections  to 
any  Deed  or  Writing  founded  on  by  the  Pursuer ;  but  all  such  Objections  may 
be  stated  and  maintained  as  Matters  of  Defence,  to  the  Effect  of  obtaining  De- 
cree of  Abeolvitor  in  such  Action  or  Proceeding ;  provided  that  nothing  herein 
contained  shall  prevent  the  Defender  in  any  Action  of  Declarator  or  other  Action 
from  instituting  a  counter  Action  of  Declarator  or  Reduction,  and  having  the 
Actions  conjoined,  in  order  to  the  obtaining  a  positive  Declaration  of  his  own 
Title. 

Procedure  in  Actions  of  Competition. 

106.  In  Actions  of  Multiplepoinding  and  other  Actions  of  Competition  the 
Fund  in  medio  shall  be  stated  in  the  Condescendence  annexed  to  the  Bill ;  and  it 
shall  be  lawful  for  any  Defender,  before  putting  in  a  Claim,  to  lodge  Answ^crs  to 
the  Bill,  in  which  all  Objections  to  the  Statement  of  the  Fund  shall  be  set  forth ; 
an  4  thereupon  the  Pursuer  may  be  required  to  amend  his  Statement  of  the 
Fund,  or  to  lodge  a  Minute  describing  the  Fund  more  specifically,  for  which  he 
&h;dl  not  be  entitled  to  recover  any  Expenses  out  of  the  Fund. 

Forms  of  Claim  in  Process  of  Competition. 

107.  Claims  shall  consist  of  a  Condescendence  in  the  Form  herein-before  pro- 
vided, with  a  Prayer  or  formal  Claim  in  the  Form  presently  in  use,  but  shall  not 
contain  any  Pleas  in  Law ;  and  such  Claims  shall  be  lodged  in  Writing,  and  the 
Kecord  thaXL  afterwards  be  printed  by  One  of  the  Parties,  to  be  namSi  by  the 
Lord  Ordinary,  at  the  joint  Expense  of  the  Parties.  It  shall  not  be  lawful  to 
object  to  a  joint  Claim  on  the  Groimd  that  the  Parties  so  claiming  have  not  the 
same  Interests  in  the  Fund. 

Claims  how  to  be  framed  and  adjusted. 

108.  It  shall  not  be  lawful  in  any  Claim  to  repeat  any  Part  of  the  Statement 
in  the  Bill,  or  merely  to  give  a  different  Account  or  Version  of  the  Facts  stated 
iu  the  Bill.  Each  Claim  shall  be  held  to  imply  a  general  Denial  of  adverse 
Claims ;  but  any  of  the  Parties  may,  at  the  Sight  of  the  Lord  Ordinary,  amend 
bis  Claim,  or  lodge  a  short  Minute  denying  any  material  Fact  in  any  such 
adverse  Clum  which  he  wishes  to  put  in  issue,  or  averring  any  Matter  in  answer 
to  such  adverse  Claim  which  it  is  necessary  to  plead  as  a  substantive  Part  of  his 
Case ;  and  no  further  Amendment  or  Revision  shall  be  allowed  as  preparatory 
to  the  closing  of  the  Record. 

Provinons  of  Part  I.  as  to  Special  Issues  and  Cases  to  apply  to  Procedure  by 

BiU, 

109.  The  Provisions  contained  in  Part  I.  of  this  Act  rektive  to  the  Statement 
of  Questions  of  Fact  in  a  Special  Issue  agreed  on  by  the  Parties,  and  the  State- 
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ment  of  Questions  of  Law  in  a  Speoial  Case  of  Consent,  aihall  be  applicable  also 
to  Actions  instituted  by  Bill  of  Complaint ;  and  in  Processes  of  Uompetition  a 
joint  Case  may  be  stated  for  sucb  of  tbe  Parties  as  lay  claim  to  any  particular 
Subject  or  Fund,  although  such  Subject  or  Fund  constitutes  only  a  Part  of  the 
Fund  171  medio. 

Consistorial  Actions  regulated, 

110.  The  Procedure  in  Consistorial  Actions,  in  so  far  as  relates  to  the  making 
up  of  the  Record  and  the  Mode  of  taking  Proof,  shall  be  the  same  as  in  other 
Actions  instituted  by  the  Bill  of  Complaint ;  provided  that  in  other  respects  the 
Provisions  of  an  Act  of  the  Twenty-fourth  and  Twenty-fifth  Years  of  the  Beign 
of  her  present  Majesty,  Chapter  Eighty-six,  shall  continue  to  be  applicable  to 
such  Actions;  provided  also,  that  the  Lord  Ordinary  shall  in  aU  Actions  of 
Divorce  administer  the  usual  Oath  of  Calumny  to  the  Pursuer,  and  that  no  De- 
cree or  Judgment  in  favour  of  the  Pursuer  shall  be  pronounced  in  any  such 
Action,  or  in  any  Action  of  Declarator  of  Marriage,  of  Nullity  of  Marria^ 
Legitimacv,  or  of  Bastardy,  or  in  any  Action  of  Separation  a  mensd  et  thoro, 
whether  Appearance  shall  or  shall  not  be  made  for  the  Defender,  until  the 
Grounds  of^Action  shall  have  been  substantiated  by  sufficient  Evidence. 

111.  It  shall  not  be  necessary  to  institute  an  Action  of  proving  the  Tenor  to 
enable  a  Party  in  any  depending  Action  to  found  upon  any  Deed  or  Writing 
accidentally  lost  or  destroyed,  but  the  Contents  of  any  such  Deed  or  Writing 
may  be  proved  by  secondary  Evidence  in  an  Action  of  any  Form  after  it  hsk 
been  established  by  legal  Evidence  that  such  Deed  or  Writing  was  lost  or  de- 
stroyed without  being  thereby  revoked  or  cancelled :  Provid^  always,  that  it 
shall  be  lawful  for  any  Party  desirous  of  proving  the  Tenor  of  any  such  Deed  or 
Writing  judicially,  for  the  Purpose  of  preserving  Evidence  thereof,  instead  of 
raising  an  Action  in  the  present  Form,  to  apply  to  the  Inner  House  by  summary 
Petition  to  the  like  Effect ;  and  Judgment  shall  not  be  given  in  favour  of  the 
Petitioner  until  the  Grounds  of  his  Application  shall  have  been  substantiated  by 
sufficient  Evidence. 

Regulations  as  to  Actions  formerly  appropriated  to  the  Inner  House, 

112.  Actions  of  Cessio  Bonorum  shall  in  future  be  instituted  in  the  Sheriff 
Court.  In  lieu  of  Actions  of  Cognition  and  Sale,  which  are  hereby  abolished, 
an  Application  to  sell  the  Estate  of  the  Ward  may  be  made  by  way  of  summary 
Petition,  to  be  presented  in  the  first  instance  to  the  Junior  Lord  Ordinary,  or 
to  the  Lord  Ordinary  officiating  on  the  Bills  in  Vacation  or  Recess.  All  Actions 
of  Aliment,  of  Division  of  Commonty  and  Runrig  Lands,  of  Ranking  and  Sale, 
and  every  other  Inner  House  Action,  except  such  summary  Petitions  aa  are  still 
appropriated  to  the  Inner  House,  shall  proceed  in  the  first  instance  before  tbe 
Lord  Ordinary,  who  is  hereby  empowered  to  hear  and  determine  all  such  Actions 
without  reporting  to  the  Inner  House.  The  Forms  of  Procedure  in  T^nd  Causes 
shall  remam  as  at  present  constituted. 

No  Debate  to  he  allowed  after  Record  closed^  unless  Parties  renounce  Probation, 

113.  When  it  appears  upon  the  Record  that  the  Parties  are  at  issue  upon  any 
material  Question  of  Fact,  the  Lord  Ordinary  shall,  at  the  Time  of  closing  the 
Record,  or  before  any  further  Procedure  is  taken  in  the  Cause,  require  the 
Parties  to  state  positively  whether  they  renounce  Probation.  If  Probation  is 
renounced,  a  Minute  to  that  Effect  shall  be  endorsed  on  the  Interlocutor  Sheet, 
and  signed  by  Counsel,  and  the  Case  may  then  be,  but  not  otherwise,  enrolled  in 
the  Debate  Roll. 

If  Probation  not  renounced,  Lord  Ordinary  to  determine  what  Part  of  the 

Pleadings  are  to  be  remitted  to  Probation, 

114.  If  Probation  is  not  renounced,  the  Parties  shall  then  and  there  state 
specifically,  by  Reference  to  the  printed  Bill  and  Answers,  the  Averment  or 
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AvcnnciitB  upon  which  they  respectively  desire  Probation,  or  they  or  either  of 
them  may  move  in  general  Terms  for  Proof  of  all  such  Averments  as  are  denied 
by  the  opposite  Party,  and  the  Lord  Ordinary  shall  thereupon  allow  to  the 
Party  or  Parties  a  Proof  in  Terms  of  his  or  their  Motion,  unless  the  other  Party 
shall  obviate  the  Necessity  for  such  Proof,  in  whole  or  in  part,  by  then  and  there 
vlmiiiing  the  'fouth  of  the  Averments  on  which  Probation  is  required ;  such 
Admission  being  made  by  Minute  endorsed  on  the  Interlocutor  Sheet,  and  signed 
hy  the  Coonael  of  the  Party  making  the  Admission ;  and  the  Lord  Ordinary 
shall  in  the  Interlocutor  allowing  a  Proof  determine  the  Manner  in  which  such 
Proof  shall  be  taken. 

Where  Trial  by  Jury  allowed^  Record  or  Part  thereof  to  he  put  in  issue. 

115.  In  all  Actions  instituted  by  Bill  under  this  Act,  where  the  Proof  allowed 
by  the  Lord  Ordinary  (or  by  the  Court  upon  a  Reclaiming  Note  against  the 
Lord  Ordinary ^8  Interlocutor)  shall  be  appointed  to  be  by  Jury  Irial,  such 
Parts  of  the  Record  as  shall  by  such  Interlocutor  be  admitted  to  Probation  shall 
be  oonsidered  to  be  put  in  issue  at  the  Trial,  and  the  whole  Provisions  contained 
in  Part  II.  of  this  Act  shall  be  applicable  to  Trials  of  such  Issues  of  Fact  as  may 
be  remitted  for  Jury  Trial  by  any  such  Interlocutor. 

Judgment  he  given  on  Matter  of  Law  after  Trial, 

116.  It  shall  be  Uwful  for  the  Party  against  whom  a  General  Verdict  shall 
have  been  reiomed,  upon  the  Trial  of  any  Issue  of  Fact  in  any  Action  commenced 
by  Bill  of  Comphiint,  to  move  for  Judgment  in  his  Favour,  notwithstanding 
such  Verdict,  upon  any  Matter  of  Law  arising  upon  the  Record  which  may  be 
found  and  determined  by  the  Court  in  Terms  of  such  Motion,  without  thereby 
ooDtradicting  the  Verdict  of  the  Jury ;  and  such  Motion  may  be  made  and 
argued  aa  coanter  to  any  Motion  for  the  Application  of  the  Verdict. 

The  Uke  Procedure  where  a  Special  Case  or  Special  Verdict  has  been  settled  at 

the  Trial 

117.  In  the  event  of  a  Special  Case  or  Special  Verdict  being  adjusted  or  being 
retamed  upon  the  Trial  of  an  Issue  of  Fact  in  any  Action  commenced  by  Bifi 
of  Comidamt,  either  Party  may  at  the  Argument  upon  such  Special  Case  or 
Verdict  aJao  move  for  Judgment  upon  any  Matter  of  Law  arising  upon  the 
Beorad,  and  which  may  be  found  and  determined  by  the  Court  without  contra- 
dicting the  Tenne  of  such  Spedal  Verdict. 


PART  IV. 
Proof,  Diligence,  Service,  and  Incidemtal  Procedure. 

And  with  respect  to  Probation  and  the  Recovery  of  documentary  Evidence, 
be  it  enacted  as  f oUowa : 

In  Cases  not  suited  for  Jury  Trial,  Proof  to  he  taken  before  the  Lord  Ordinary 

or  One  of  the  Examiners  of  Court. 

118.  Where  in  sjiy  Action  or  Proceeding  (other  than  such  Actions  aa  are 
herein  directed  to  be  instituted  by  Summons)  the  Questions  of  Fact  raised  upon 
the  Ruxftd  shall  not  be  considered  by  the  Lord  Ordinary  or  the  Court  to  be 
soitable  for  Determination  by  Jury  Trial,  the  Interlocutor  allowing  a  Proof 
shall  appoint  such  Proof  to  be  taken  either  before  the  Lord  Ordinary  or  before 
One  of  uie  Examiners  of  Court  to  be  appointed  in  virtue  of  this  Act ;  provided 
that  where  it  is  necessary  to  examine  any  Witness  residing  out  of  the  Juris- 
diction, CommiaBon  may  be  granted  by  the  Court  for  that  Purpose  to  any 
qualified  Person. 

VOL.  VII.  KO.  LXXVm.— JUNE  X863.  2  s 
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Citation  of  Witnesses  and  Havers  for  Trial, 

119.  A  certified  Copy  of  the  Interlocutor  appointing  a  Proof  to  be  taken 
before  the  Lord  Ordinary  or  a  CommisBioner  shall  be  a  sufficient  Warrant  for 
the  Citation  of  Witnesses  and  Harers  to  all  Diets  of  Proof. 

Recovery  of  Documents  by  Diligence  before  Trial. 

120.  Either  Party  may,  if  necessary,  at  any  Time  after  the  Diet  of  Trial  or 
Proof  has  been  fixed,  more  for  a  Commission  and  Diligence  to  recover  Docu- 
ments in  Terms  of  a  Specification  to  be  lodged  in  Process  as  relative  to  such 
Diligence ;  and  the  Commission,  if  it  is  to  ^  executed  in  Edinburgh,  diall  he 
directed  to  the  Examiners  of  Court ;  and  a  Copy  of  the  Interlocutor  granting 
Diligence  in  Terms  of  any  such  Specification  or  amended  Specification  shall  be 
a  sufficient  Warrant  for  Uie  Citation  of  Havers  to  all  Diets  of  Proof ;  provided 
also,  that  such  Commission  and  Diligence  may  be  granted  at  any  nrior  Stage  of 
the  Cause,  if  it  shall  appear  that  such  Documents  are  in  danger  of  being  lost  or 
put  away,  or  upon  any  other  Ground  essential  to  the  Justice  of  the  Case. 

Trials  of  Fact  before  the  Lord  Ordinary, 

121.  Where  a  Proof  shall  be  appointed  to  be  taken  before  the  Lord  Ordinary, 
a  Diet  of  Proof  shall  be  appointed,  and,  subject  to  any  Regulation  which  the 
Court  may  establish  regarding  opening,  the  Mode  of  Proceeding  shall  be  similar 
and  the  Evidence  shall  be  adduced  in  the  same  Order  as  at  a  Jury  Trial ;  and 
the  Lord  Ordinary  shall  either  with  his  own  Hand  note  the  Evidence,  in  which 
case  it  shall  be  r^  over  to  the  Witness  in  open  Court,  and  shall  be  signed  by 
the  Witness,  if  he  can  write,  or  the  Lord  Ordinary  shall  cause  it  to  be  taken 
down  and  recorded  in  Shorthand  by  a  Writer  skilled  in  Shorthand  Writing,  to 
whom  the  Oath  de  fdeti  administratione  officii  shall  be  administered,  and  the 
Lord  Ordinary  may  direct  the  Shorthand  Vriter  to  omit  any  such  Statements 
of  the  Witness  as  are  immaterial,  and  may  dictate  to  the  Shorthand  Writer  the 
Words  which  he  is  to  take  down  where  these  are  important,  and  shall  either 
note  himself,  or  dictate  to  the  Shorthand  Writer,  a  Note  of  the  Documents  ad- 
duced, and  of  any  Evidence,  whether  oral  or  written,  tendered  and  rejected,  or 
admitted  after  having  been  objected  to,  and  of  the  Ground  of  such  Rejection  or 
Admission  of  Evidence ;  and  the  said  Shorthand  Writer  shall  afterwards  write 
out  in  full  the  Evidence  so  taken  by  him,  and  the  Notes  of  the  Judge,  or  the 
extended  Notes  of  the  Shorthand  Writer,  certified  by  the  Lord  Ordinary  to  be 
correct,  shaU  be  the  Record  of  the  oral  Evidence  in  the  Cause ;  and  the  Diet  of 
Proof  may  be  adjourned  by  the  Lord  Ordinary,  if  he  shall  consider  it  proper 
and  reasonable  so  to  do  ;  but  the  Proof  shall  be  taken  as  far  as  may  be  con- 
tinuously, and  with  as  little  Interval  as  the  Circumatances  and  the  Justice  of 
the  Case  will  admit  of. 

Judgment  upon  such  Trial, 

122.  As  soon  as  the  Proof  on  both  Sides  has  been  closed  (or  after  the  Lord 
Ordinary  has  certified  the  Shorthand  Writer's  Notes  of  the  Evidence,  where  the 
Evidence  has  been  taken  in  Shorthand),  Counsel  foir  the  Parties  ^all  be  heard 
on  the  Evidence ;  and  the  Lord  Ordinary  shall  thereafter  pronounce  an  Inter- 
locutor disposing  separately  of  the  several  Questions  of  Fact  raised  upon  Record 
(or  such  of  them  as  may  have  been  submitted  for  his  Consideration  at  the  Trial), 
and  his  Interlocutor  shall  be  subject  to  Review  upon  the  Notes  of  the  Evidence *, 
and  in  reviewing  any  such  Interlocutor  it  shall  be  lawful  for  the  Court  or  the 
House  of  Lords  to  alter  any  Ruling  of  the  Lord  Ordinary  with  respect  to  the 
AdmisBibility  of  Evidence  appearing  upon  the  said  Notes. 

Questions  of  Law  to  be  disposed  of  at  the  Hearing  upon  suck  Trial 

123.  Unless  it  shall  appear  that  it  would  be  impracticable  or  inconvenient  to 
dispose  of  the  whole  Cause  at  the  Time  of  disposing  of  tiie  QaestiooB  of  Fact  ou 
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which  Evidence  has  been  adduced  before  the  Lord  Ordinary,  the  Lord  Ordinary 
■hall  at  the  Hearing  upon  the  Evidence  also  hear  Counsel  upon  the  whole  Merits 
of  the  Cause,  including  such  Questions  of  Law  as  may  be  raised  upon  Record ; 
and  in  that  Case  (or  in  case  no  Proof  shall  be  required)  the  Lord  Oidinary  shaU, 
after  hearing  Parties  upon  the  whole  Merits  of  the  Cause,  pronounce  an  Inter- 
locator  disposing  separately  of  such  Questions  of  Law  and  Fact  arising  upon 
the  Record  and  Evidence  as  may  be  necessary  for  the  Determination  of  the 
Merits  of  the  Cause,  and  shall  either  assoilzie  the  Defender,  or  grant  such  Relief 
as  may  be  just  and  consistent  with  the  Prayer  of  the  Bill  of  Complaint  or  other 
initial  Writ,  or  with  any  such  additional  Prayer  as  the  Pursuer  may  be  allowed 
to  add  by  way  of  Amendment. 

Examiners  to  take  Evidence  and  conduct  Inquiries  upon  Remit  from  the  Court. 

124.  It  shall  bo  lawful  for  her  Majesty,  her  heirs  and  Successors,  to  appoint 
Two  Persons,  being  Advocates  of  not  less  than  Three  Years  standing,  to  be 
called  Examiners  of  the  Court  of  Session,  to  aid  in  taking  Proofs,  and  to  dis- 
chaige  such  other  Duties  as  have  usually  been  performed  by  Commissioners 
appointed  by  the  Court ;  and  each  Examiner  shall  be  paid  out  of  the  Fee  Fund 
of  the  Court  of  Session  a  Salaiy  of  Pounds,  and  shall  not  receive 
Fees  for  the  Discharge  of  any  Duty  imposed  upon  him  by  this  Act,  or  for  execut- 
ing^ any  Commission  or  Remit  whatever ;  and  all  such  Causes  and  Questions  of 
Fact  as  cannot  conreniently  be  tried  by  the  Lord  Ordinary  shall  be  remitted  to 
the  said  Examiners,  and  shall  be  tried  by  One  or  other  of  them ;  and  the  Proofs 
before  such  Examiners  shall  be  taken  as  far  as  possible  continuously,  and  ac- 
cording to  the  Order  and  Method  herein -before  prescribed  with  respect  to  Trials 
before  the  Lord  Ordinary,  except  that  the  Examiner  shall  not  have  Power  to 
decide  any  such  Cause  or  Question,  but  shall  report  the  Evidence  to  the  Lord 
Ordinary,  or,  if  the  Parties  consent,  to  the  Division  of  the  Court  before  which 
the  Canse  depends :  Provided  always,  that  the  Examiner  shall  be  at  liberty  in 
reporting  the  Evidence  to  state  his  Opinion  upon  any  particular  Matter  of  Evi- 
dence aruing  at  the  Proof. 

Matters  of  Account  may  be  remitted  to  professional  Accountant  for  Inquiry. 

125.  Where  in  any  Action,  whether  instituted  by  Summons,  Bill,  or  other- 
wise, it  shaU  appear  to  the  Lord  Ordinary  or  the  Court  that  the  Matters  of  Fact 
in  dfiipate  consist  wholly  or  in  part  of  Matters  of  accounting  which  cannot  con- 
veniently be  investigated  by  Jury  Trial,  or  by  a  Proof  in  the  Manner  herein- 
before provided,  it  shall  be  Jawf ul  for  the  Lord  Ordinary  or  the  Court,  upon  the 
Motion  of  either  Party,  to  remit  to  an  Accountant  or  other  qualified  Person  to 
prepare  a  State  of  Accounts  in  relation  to  the  Matters  in  dispute,  with  Power 
to  exaxnine  Havers,  and  to  recover  documentary/ Evidence,  and,  if  necessary,  to 
hear  the  Parties,  and  to  report  his  Opinion  upon  the  Matters  of  accounting ;  and 
the  Parties  shall  be  entitled  to  be  heard  before  the  Lord  Ordinary  or  the  Court 
open  the  said  Report ;  provided  that  before  the  Hearing  on  any  such  Report  or 
State  of  AcoountB  the  Parties  shall,  if  required  by  the  Court  or  by  the  opposite 
Party,  pat  into  Process  a  Note  of  the  ObjectionB  intended  to  be  maintamed  to 
QchBepOTt. 

Cases  depending  on  Documentary  Evidence,  etc.^  to  he  remitted  to  Examiner 

for  Inquiry. 

126.  Where  it  shall  appear  to  the  Lord  Ordinary  or  the  Court  that  the 
Hatters  in  dispute  (whether  relating  to  Accounts  or  otherwise)  depend  wholly 
or  principally  upon  documentary  Evidence,  or  that  such  Matters  cannot  con- 
veniently be  determined  without  a  preliminary  Investigation  under  the  Authority 
of  the  Court,  it  shall  be  kwf ul  for  the  Lord  Ordinary  or  the  Court  to  remit  the 
Cause  to  the  Examiners  of  Court,  either  generally  or  with  Instructions ;  and  in 
all  BQch  Cases  the  Examiner  is  hereby  empowered  to  take  such  Assistance  from 
AoQpontants  or  Persons  of  Science  or  Skill  as  he  shall  think  proper,  and  also  to 
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recover  Docnmeiitg,  and,  if  neoeesary,  to  take  Evidenoe  (whkh  afaall  be  noted 
in  the  Manner  above  provided)  ;  and  the  Resnlt  of  the  Inveetigation  made  in 
pnrsnance  of  any  snch  Kemit  Bhall  be  stated  either  in  a  Report  or  in  the  Fonn 
of  a  Bhort  Certificate  of  the  Examiner's  Opinion,  bearing  Reference  as  far  » 
necessary  to  any  State  of  Accounts,  Report,  or  Endenee  which  may  have  been 
obtained  in  the  course  of  such  Remit. 

Adjustment  of  the  Report  and  DocumerUs  to  he  subndtted  to  the  Court. 

127.  Every  such  Report  or  Certificate  shall  be  shown  to  the  Parties  befoie 
being  signed ;  and  the  Examiner  shall  afterward  call  the  Partaes  before  him, 
and  in  the  event  of  either  Party  intimating  his  DiasatiBfactiou  with  the  Bqport 
or  Certificate,  he  shall  adjust  with  the  Parties  an  Inventory  of  such  Evidence, 
IVoductions,  or  other  Papers  in  Process  as  may  be  necessary  to  be  printed  for 
the  Information  of  the  Court,  in  order  to  the  Determination  of  the  Matten 
reported  on  ;  and  no  other  Matters  shall  be  printed  or  referred  to  in  the  Debate 
upon  such  Report  or  Certificate,  unless  with  Leave  of  the  Court,  upon  Cause 
shown :  Provided  always,  that  before  the  Hearing  upon  any  such  Report  or 
Certificate  the  Parties  shall,  if  required  by  the  Court  or  by  the  opposite  Party, 
put  into  Process  a  Note  of  the  Objections  intended  to  be  maintained  to  sach 
Report  or  Certificate. 

Court  or  Lord  Ordinary  may  receive  Evidence  on  incidetital  Matters, 

128.  The  Court  or  the  Lord  Ordinary  may,  without  any  formal  Order  for 
that  Purpose,  receive  Evidence  viva  voce  for  or  against  any  Motion,  or  for  or 
against  any  Application  for  interim  Interdict  or  other  Matter  requiring  De- 

Statch,  and  may  receive  Affidavits  in  support  of  or  in  opposition  to  any  such 
otion  or  Application. 

Fees  to  be  paid  upon  Examiners'*  Reports  and  Certificates, 

129.  There  shall  be  paid  into  the  Fee  Fund  of  the  Court  of  Session,  upon 
every  Report  by  an  Examiner  of  Court,  the  following  Sums,  viz.,  upon  oich 
Report  of  a  Commission  and  Diligence  for  the  Recovery  of  Documents  and 
Examination  of  Havers,  the  Sum  of  Two  Pounds,  and  upon  every  other  Report 
or  Certificate  the  Sum  of  Three  Pounds ;  and  such  Payments  shall  be  decayed 
by  the  Pursuer  and  Defender  in  equal  Moieties ;  and  in  the  Case  of  Actions  d 
Competition  by  the  several  Parties  interested,  in  equal  Shares,  one  Share  being 
payable  in  respect  of  each  Claim ;  and  the  Agent  lodging  any  Rqwrt  or  Certi- 
ncate,  and  paying  the  Dues  thereof,  shall  1^  entitled  to  recover  any  Share 
payable  by  other  parties. 

Examinations  of  Witnesses  going  abroad,  etc.,  upon  Commission. 

130.  When  it  shall  be  made  to  appear  to  the  Satisfaction  of  the  Lord  Ordi* 
nary  or  the  Court  that  a  Witness  reeid^  beyond  the  Reach  of  the  Process  of  the 
Court,  and  is  not  likely  to  come  within  its  Authority  prior  to  the  Day  of  Trial 
or  Proof,  or  that  such  Witness  cannot  attend  on  account  of  Age  or  permanent 
Infirmity,  or  is  labouring  under  severe  Illness,  which  renders  it  doubtful 
whether  his  Evidence  may  not  be  lost,  or  is  a  Seafaring  Man,  or  is  obliged  to 
go  into  Foreign  Parts,  or  shall  be  abroad,  and  not  likely  to  return  before  the 
Day  of  Trid,  it  ^all  be  lawful  for  the  Lord  Ordinary  or  the  Court  to  grant 
Commission  and  Diligence  for  the  Examination  of  any  such  Witness  either  upon 
the  Matter  of  the  Action  generally,  or  upon  any  particular  Matters  upon  wfich 
a  Trial  or  Proof  may  previously  have  been  allowed ;  and  in  Cases  of  £me^ 
gency.  Application  for  Commission  to  examine  any  such  Witness  may  be  made 
before  the  Action  has  been  enrolled  upon  Production  of  the  executed  Snmmans, 
Bill,  or  other  initial  Writ,  and  shall  in  that  Case  be  made  to  the  Lord  Ordinary 
in  the  Cause,  or  in  Time  of  Vacation  or  Recess,  to  the  Ix^  Ordinary  on  the 
Bills ;  and  where  any  such  Commission  shall  be  applied  for  in  Vacation  or  Re- 
cess, in  any  Action  in  which  a  Trial  or  Proof  has  been  allowed,  auch  AppUcatioD 
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may  be  made  either  to  the  Lord  Ordinary  on  the  Bills,  or  to  the  Jadge^before 
whom  the  Trial  is  to  take  place ;  and  all  such  CommiBsions  may  be  directed  to 
the  Ezuniners  of  Court. 

Depositions  may  he  used  at  Trial  on  certain  Conditions, 

131.  If  it  is  established  at  the  Trial  of  the  Cause  to  the  Satisfaction  of  the 
preBiding  Judge,  by  Oath  or  Affidavit,  that  such  Witness  is  dead,  or  cannot 
attend  owing  to  Absence  from  the  Country,  Age,  or  permanent  Infirmity,  it 
shall  he  competent  to  use  at  such  Trial  the  Evidence  so  taken,  subject  to  all 
l^al  Objections  to  its  Admissibility ;  provided  also,  that  the  Lord  Ordinary 
may  in  his  Discretion  allow  any  Evidence  taken  on  Commission  as  aforesaid  to 
be  put  in  by  either  Party  at  a  Trial  before  himself  without  a  Jury ;  and  that 
Evidence  so  taken  may  be  put  in,  as  of  Course,  by  either  Party  at  a  Proof 
before  One  of  the  Examiners  of  Court. 

132.  In  all  Cases  where  a  Commission  is  granted  upon  the  Application  of 
One  Party  for  examining  any  such  Witness  as  aforesaid  it  shall  be  competent 
to  the  other  Party  to  have  a  joint  Commission,  and  it  shall  be  competent  to 
the  Examiner  to  put  such  additional  Questions  to  the  Witnesses  as  may  appear 
to  him  to  be  necessary,  distinguishing  the  Questions  so  put. 

Depositions  may  he  used  by  opposite  Party, 

1.S3.  When  One  Party  obtains  a  Commission  to  examine  Witnesses  as  afore- 
said, and  does  not  use  the  Evidence  obtained  under  the  Commission,  the  other 
Party  may  use  the  Evidence  given  under  it  at  the  Trial,  provided  he  satisfies 
the  presiding  Judge  that  he  could  not  bring  the  Witness  or  Witnesses  whose 
Evidence  he  proposes  to  read ;  but  the  Depositions  taken  on  Commission  shall 
not  be  used  if  the  Witnesses  so  examined  shall  be  brought  forward  at  the  Trial. 

Order  for  Inspection  of  Property, 

134.  Either  Party  in  any  Action  or  Proceeding  in  the  Court  of  Session  shall 
be  at  liberty  to  apply  to  the  Court  or  Lord  Ordinary  for  an  Order  for  the  In- 
spection by  the  Jury  or  Judge,  Examiner  or  Commissioner,  or  by  himself  or  by 
ha  Witnesses,  of  any  Beal  or  Personal  Property,  the  Inspection  of  which  may 
be  material  to  the  proper  Determination  of  the  Question  in  dispute ;  and  it 
»haU  be  lawful  for  the  Court  or  the  Lord  Ordinary,  if  they  or  he  think  fit,  to 
make  such  Order  upon  such  Terms,  as  to  Costs  or  otherwise,  as  they  or  he  may 
direct ;  Provided  always,  that  nothing  herein  contained  shall  affect  the  Right 
of  the  Parties  in  Jury  Cases  to  apply  for  a  View  by  Jurors,  as  herein-before 
provided  ;  and  that  any  Inspection  by  a  Jury  under  any  such  Order  as  is  here- 
by authorized  shall  be  conducted  as  nearly  as  possible  in  the  Manner  herein- 
before provided  with  respect  to  a  View  by  Jurors. 

Certified  Copy  of  Interlocutor  equivalent  to  Extract  Jin  certain  Cases, 

135.  It  shall  not  be  necessary  to  obtain  a  formal  Extract  of  any  Interlocutor 
granting  a  Commiseion  or  Diligence,  or  an  Order  for  a  View,  or  for  the  Inspec- 
tion d  Property,  or  for  the  Transmission  of  any  original  Document  from  the 
Regi^er,  or  for  the  Transmission  of  any  Inferior  Court  Process  in  any  Action  or 
Proceeding  before  the  Court  of  Session,  but  a  Copy  of  any  such  Interlocutor, 
certified  by  the  Clerk  of  the  Process  or  his  Assistant,  shall  have  the  same  Force, 
Operatkm,  and  Effect  as  a  formal  Extract  thereof. 

Admission  of  Documents. 

136.  Either  Party  in  any  Action  or  Proceeding  in  the  Court  of  Session  may 
call  on  the  other  Purty  to  admit  any  Document,  saving  all  just  Exceptions,  and 
such  Admission  shall  be  signed  by  the  Party,  his  Agent,  or  Counsel ;  and  in  case 
of  Refusal  or  Neglect  to  admit,  the  Expense  of  proving  the  Document  shall  be 
paid  hf  the  Party  so  neglecting  or  refusing,  whatever  the  Result  of  the  Cause 
iQsy  be,  unlesB  the  Judge  or  Commissioner  before  whom  the  Document  wa3 
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proyed  shall  certify  that  the  Refusal  to  adoiit  was  reasonable ;  and  no  Costs  of 
proying  any  Document  shall  be  allowed,  unless  such  Notice  be  given,  except  in 
Uaaee  where  the  Omission  to  give  the  Notice  is,  in  the  Opinion  of  the  Auditor, 
a  Saving  of  Expense.  * 

Production  of  Documents  on  Demand  of  opposite  Party, 

137.  Either  Party  may  call  on  the  other  Party  by  Notice  to  TOodooe  any 
Document  in  his  Possession  or  under  his  Control,  saving  all  just  Exceptions ; 
and  if  the  Party  shaD  refuse  or  neglect  to  produce  the  same,  and  the  Docuneat 
shall  afterwards  be  recovered  from  him  under  a  Diligence,  the  Expense  of  Recovery 
shall  be  paid  by  the  Party  so  neglecting  or  refusing,  unless  the  Lord  Oxdinaiy 
(or  the  President  of  the  Division,  or  Judge  presiding  at  the  Trial  of  the  Caose, 
where  such  Diligence  is  granted  by  the  Division)  sludl  certify  timt  the  R^ussI 
to  produce  was  reasonable. 

Deficient  Stamp  Duty  on  any  Document  may  be  paid  into  Court  at  the  TriaL 

138.  No  document  tendered  in  Evidence  at  any  Trial  or  Proceeding  in  the 
Court  of  Session  (and  which  at  the  Time  when  the  same  was  tendered  mi^t 
lawfully  be  stamped  on  Payment  of  a  Penalty)  shall  be  rejected  by  reason  of  the 
Omission  to  affix  a  Stamp  tiiereto,  or  by  reason  of  the  Insufficiency  of  the  Stamp, 
provided  the  Party  tendering  the  same  shall,  before  the  Conclusion  of  ^ch  Trial 
or  Proceeding,  pay  into  Court  such  Sum  as  the  Judge  or  Examiner  shall  certify 
to  be  the  Amount  of  Stamp  Duty  or  of  additional  Stamp  Duty  chargeable  there- 
on, with  the  Penalty  required  by  Statute,  and  an  additional  Penialty  of  One 
Pound. 

Clerk  to  remit  the  Duty  to  Commissioners  of  Inland  Revenue. 

139.  Every  Sum  so  paid  for  Stamp  Duty  and  Penalty,  together  with  such 
Document  and  the  Certificate  of  the  Judge  or  Examiner  written  thereon,  shall 
forthwith  be  transmitted  by  the  Clerk  of  the  Process  to  the  Commissioners  of 
Inkmd  Revenue,  who  shall  cause  the  said  Document  to  be  impressed  with  a  de- 
noting Stamp,  corresponding  to  the  Amount  of  Duty  mentioned  in  the  Certifi- 
cate and  received  by  them,  and  shall  return  the  Document  with  all  convenient 
Speed  to  the  said  Clerk. 

Provision  as  to  New  Trials. 

140.  No  new  Trial  shall  be  granted  by  reason  of  the  Ruling  of  any  Judge  that 
the  Stamp  upon  any  Document  is  sufficient,  or  that  the  Document  dMs  not 
require  a  Stamp. 

InducisB  of  Summonses  and  Bills. 

141.  Service  of  all  Summonses,  Bills,  and  other  Writs  and  Orders  under  this 
Act  shall  be  made  by  a  Messenger-at-Arms  ;  and  aU  Summonses  and  Bills  shall 
proceed  on  Fourteen  Days  Warning  where  the  Defender  is  within  Scotland, 
unless  in  Orkney  or  Shetland,  and  Twenty-one  Days  Warning  where  he  is  in 
Orkney  or  Shetland  or  furth  of  Scotland  ;  and  such  Inducise  shall  also  be  com- 
petent and  sufficient  in  respect  to  all  other  Letters  passing  her  Majesty's  Signet 
oearing  a  Citation,  Charge,  Publication,  or  Service  against  Perscms  within  or 
furth  of  Scotland  respectively,  and  in  r»pect  to  all  Edictal  Charges  upon  De- 
crees and  registered  Protests :  Provided  always,  that  in  all  Cases  whcs«  any 
shorter  Inducie  than  the  Inducie  above  mentioned  are  at  present  suffident, 
such  shorter  Inducie  shall  continue  to  be  sufficient  after  the  passing  of  this  Act 

Execution  of  Summonses  and  other  Writs, 

142.  All  Executions  of  Summonses  and  Bills,  and  all  Executions  of  Intimation 
of  Bills  and  Notes  of  Suspension,  and  Petitions,  shall  be  written  at  the  End  of 
the  Writ  or  Bill,  or  at  the  End  of  the  usual  certified  Cop^  of  such  BLU  or  Note 
of  Suspension,  or  Petition,  and,  where  necessary,  on  oontinuoua  Sheeta,  but  not 
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on  a  separate  Paper ;  and  every  such  Execution  shall  be  in  the  Form  or  as  nearly 
as  may  be  in  the  Form  of  Schedule  (E.)  hereunto  annexed. 

Edictal  Citations  regulaied, 

143.  All  Edictal  Citations,  Oharffes,  Publications,  Citations,  and  Services 
which  under  the  ancient  IVactioe  fell  to  be  made  at  the  Market  Cross  of  Edin- 
borgh  and  Pier  and  Shore  of  Leith,  as  well  in  Processes  of  Ranking  and  Sale  as 
in  tdl  other  Processes  and  Proceedings  whatsoever,  whether  as  against  Persons 
forth  of  Scotland  or  otherwise,  and  also  the  Edictal  Citations  of  Minors'  Next  of 
Kin,  which  formerly  fell  to  be  made  at  the  Market  Cross  of  the  County  Town  or 
Head  Burgh  of  the  Shire  where  the  Minor  has  his  Lands  and  Groods,  and  also 
Citations  of  the  Tutors  and  Curators  of  Minors  which  formerly  fell  to  be  made 
at  the  Market  Cross  of  the  County  Town  or  Head  Burgh  of  the  Shire  of  the 
Minor's  Residence,  shall  be  done  and  performed  by  Delivery  of  a  Copy  thereof 
at  the  Office  of  the  Keeper  of  Edictal  Citations  at  the  General  Register  House  at 
Edinburgh. 

Registration  of  such  Citations, 

144.  The  Keeper  of  Edictal  Citations,  or  his  Clerk,  shall  forthwith  register  in 
a  Book  to  be  kept  for  that  Purpose  an  Abstract  of  the  Copy  so  delivered,  ex- 
hibiting the  Time  of  Service,  the  Nature  of  the  Writ,  the  Names  and  Designa- 
tions of  the  Parties,  and  the  Day  against  which  the  Party  shall  be  called  upon 
to  give  Obedience  or  to  make  Appearance ;  and  the  Keeper  of  Edictal  Citations 
shall  keep  Four  distinct  and  separate  Registers,  one  for  all  Citations  on  Sum- 
monses and  Orders  of  Service  as  against  Persons  f urth  of  Scotland  to  appear 
before  the  several  Supreme  Civil  Courts  respectively,  another  Record  for  all 
Citations  by  virtue  of  Letters  of  Supplement  to  Persons  furth  of  Scotland  to 
appear  before  any  of  the  Inferior  Courts  of  Scotland,  a  Third  for  all  Charges, 
Intimations,  and  Publications  to  Persons  furth  of  Scotland  given  by  virtue  of 
Letters  other  than  Summonses  passing  the  Signet,  or  Inhibitions,  and  a  Fourth 
for  PnblicationB  of  Inhibitions  and  Interdictions,  as  herein-after  provided. 

Execution  of  Inhibitions  and  Interdictions  to  he  made  edictaUy, 

145.  In  lieu  of  the  Execution  of  Letters  of  Inhibition  against  the  Lieges  by 
Publication  at  the  Market  Cross  of  the  Head  Burgh  of  the  Jurisdiction  of  the 
Debtor^s  Domicile,  or  at  the  Market  Cross  of  Edinburgh  and  Pier  and  Shore  of 
Leith,  Execution  shall  be  made  by  Service  by  a  Messenger-at-Arms  at  the  Office 
of  the  said  Keeper  of  Edictal  Citations ;  and  all  Bonds  of  Interdiction  shall  in 
Hke  Manner  be  executed  against  the  Lieges  by  Service  of  a  Copy  thereof  at  the 
said  Office ;  and  all  Inhibitions  against  Wives  shall  in  like  Manner  be  executed 
against  the  Lieges  by.  Service  of  a  Copy  thereof  at  the  said  Office,  in  lieu  of 
Publication  at  the  Head  Burgh  of  the  Jurisdiction  where  the  Husband  resides  or 
is  domiciled. 

Publication  of  Abstracts  of  Edictal  Citations, 

146.  The  said  Abstracts,  in  so  far  as  they  comprehend  Citations  by  virtue  of 
Summonses,  Precepts,  Warrants  of  Court,  and  Letters  of  Supplement,  shall 
periodically  be  printed  by  the  Keeper  of  Edidtal  Citations,  acconung  to  the  ex- 
latbg  Practice,  or  in  such  Manner  and  at  such  Times  as  the  Court  may  appoint 
by  any  Act  or  Ai;ts  of  Sederunt  to  be  made  in  that  Behalf ;  and  at  all  Times  the 
said  Register  of  Edictal  Citations  shall  be  open  to  Inspection,  and  also  the  Copies 
of  Charge,  Citation,  and  Service  which  shall  be  lodged  as  aforesaid  with  the 
Keeper  or  his  Clerk ;  and  such  Keeper  and  his  Clerk  shall  be  paid  out  of  the 
Fee  Fund  of  the  Court  of  Session  the  Salaries  which  have  heretofore  been  in  use 
to  be  paid. 
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PART  V. 
Appearance  of  New  Pabties. 

i 

And  with  respect  to  the  Appearance  of  Parties  after  the  Institation  of  Pro- 
ceedings, and  the  Mode  of  weening  and  transferring  Actions,  be  it  enacted  as 
follows : 

Defective  Instance  may  be  obviated  by  Appearance  of  Parties  by  Minute. 

147.  It  shall  be  lawful  for  the  Lord  Ordinary  or  the  Court,  at  any  Time  be- 
fore the  Record  is  closed  in  any  Action  or  Proceeding,  to  allow  any  Party  wbo 
might  have  sued  as  a  Pursuer,  or  as  concurring  in  the  Instance  of  such  Action, 
to  appear  as  a  Pursuer  of  such  Action,  or  as  concurring  therein ;  and  such 
Appearance  shall  be  made  by  a  Minute  for  the  Party  so  appearing,  signed  by 
his  Counsel,  in  respect  of  which  the  Lord  Ordinary  shall  sist  the  Party  as  Pur- 
suer, or  as  concurring  in  the  Action  accordingly ;  and  any  Party  so  appearing 
shall  thenceforth  be  liable  as  a  Party  to  implement  any  Decree  for  Expenses 
which  may  thereafter  be  pronounced,  whether  such  Expenses  were  incurred 
before  or  subsequent  to  his  Appearance  ;  and  such  Appearance  shall  be  held  to 
obviate  any  Objection  to  the  Instance  or  to  the  Title  of  the  Pursuer  for  Want 
of  the  Instance  or  Concurrence  of  the  Party  so  compearing. 

Leave  may  be  granted  to  appear  after  Record  closed  in  certain  Cases. 

148.  It  shall  be  lawful  for  the  Lord  Ordinary  or  the  Court,  at  any  Time  in 
the  Progress  of  a  Cause,  to  allow  any  Party  who  might  have  sued  as  a  Pursuer, 
or  as  concurring  in  the  Instance  of  the  Action,  to  appear  in  the  same  Manner, 
and  subiect  to  the  same  Liability  and  to  the  same  Effect  as  is  herein-before 
provided  in  relation  to  the  Appearance  of  Parties  before  the  dosing  of  the 

'Record,  if  it  shall  appear  to  the  Lord  Ordinary  or  the  Court  that  the  Omission 
of  such  Party  from  the  Instance  of  the  Action  was  not  for  the  Purpose  of  ob- 
taining an  undue  Advantage,  and  that  Injustice  will  not  be  done  by  permitting 
such  Appearance. 

Summons^  etc.^  may  be  served  by  Order  of  Court  upon  Parties  not  called. 

149.  It  shall  be  lawful  for  the  Lord  Ordinary  or  the  Oourt,  at  any  Time 
before  the  Record  is  closed  in  any  Action  or  Proceeding,  to  grant  TVarxant  for 
serving  the  Summons,  Bill,  or  other  initial  Writ  upon  any  Fajrtj  or  Parties  not 
called  as  Defenders  in  such  Summons,  Bill,  or  Wiit,  and  at  the  same  Time  to 
allow  such  Party  or  Parties  to  give  in  Defences  or  Answers  within  a  Time  to  be 
specified  in  the  Interlocutor ;  and  upon  Service  of  such  Summons,  Bill,  or  Writ, 
together  with  a  certified  Copv  of  such  Interlocutor,  by  a  Messenger-at-Anns, 
upon  any  Party  named  in  such  Interlocutor,  such  Party,  whether  appearing  or 
not,  shall  thenceforth  be  taken  to  be  a  Defender  to  all  EfFects,  in  uke  Manner 
as  if  he  had  been  called  in  the  Summons,  Bill,  or  o^er  Writ,  except  that  he 
shall  not  be  liable  for  any  Expense  incurred  by  the  Pursuer  prior  to  his  Ap- 
pearance ;  and  the  Service  of  such  Summons,  Bill,  or  Writ  and  Interlocator 
upon  the  said  Parties  shall  be  held  to  obviate  any  Objection  to  such  Summons 
or  Writ,  on  the  Ground  that  such  Parties  were  not  called  as  Defenders. 

The  like  Procedure  after  Record  closed  in  certain  Cases. 

1 50.  It  shall  be  lawful  for  the  Lord  Ordinary  or  the  Court,  at  any  Time  in 
the  Progress  of  a  Cause,  to  grant  Warrant  for  serving  the  Smnmona,  BiU,  or 
other  initial  Writ  upon  an  v  Party  or  Parties  not  calted  as  Defenders  in  sach 
Summons  or  Writ,  and  at  the  same  Time  to  allow  such  Party  or  Parties  to  giv« 
in  Defences  or  Answers  within  a  Time  to  be  specified  in  the  Interlocutor ;  and 
the  Service  of  such  Summons,  Bill,  or  Writ  and  Interlocutor  upon  any  such 
Party  shall  be  held  to  obviate  any  Objection  to  such  Summons  or  Writ  on  the 
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Ground  that  such  Party  was  not  called  as  a  Defender ;  but  Parties  so  called 
after  the  Record  has  beon  closed  shall  not  be  bound  to  appear,  and  no  Decree 
shall  be  pronounced  in  Absence  against  any  such  Party  by  reason  of  his  Default 
in  making  Appearance  when  so  c^ed,  and  no  Party  so  appearing  shall  be  liable 
for  any  Expenses  inconed  prior  to  his  Appearance. 

Defender  may  appear  with  Leave  of  the  Lord  Ordinary y  upon  Cause  shown, 

151.  Any  Defender  caUed  in  the  Summons,  Bill,  or  other  initial  Writ,  who 
shall  hare  failed  to  appear  at  the  proper  Time,  may  be  allowed  to  appekr  at 
any  saheequent  Time  m  the  Progress  of  the  Cause,  of  Consent  of  the  Parties, 
or  without  such  Consent,  on  his  satisfying  the  Lord  Ordinary  and  the  Court 
that  from  Ignorance  of  the  Dependence  of  the  Process  or  other  sufGlcient  Cause 
he  was  unable  earlier  to  appear,  and  that  he  has  an  Interest  to  def ei^ ;  nxiA  any 
Person  having  an  Interest,  although  not  called  in  the  Summons,  Bill,  or  other 
initial  Writ,  may,  of  Consent  of  all  Parties,  or  with  the  Leave  of  the  Lord 
Ordinary  or  of  the  Court,  appear  as  a  Defender ;  and  in  either  Case  such  Ap- 
pearance shall  be  made  by  Minute,  and  the  Party  or  Parties  so  appearing  shall 
he  sisted  by  Interlocutor,  upon  such  Terms  as  to  Expenses  or  otherwise  as  the 
Ixmi  Ordinary  or  the  Court  may  think  just  in  the  Circumstances. 

Defender  appearing  after  Action  commenced  may  adopt  Pleadings  of 

Co-Defender. 

152.  Any  Defender  appearing  by  Minute,  or  in  virtue  of  a  Warrant  of  Ser- 
vice, may,  instead  of  lodging  Defences  or  Answers,  lodge  a  Minute  adopting 
the  Pleadings  of  any  other  Defender  already  a  Party  to  the  Cause ;  and  8u<£ 
appearing  Party  may  thereafter  defend  the  Action  jointly  with  such  otho' 
Party. 

Provision  as  to  Expenses. 

153.  In  the  event  of  any  Party  being  allowed  to  appear  either  as  a  Pursuer 
or  Defender  for  the  Purpose  of  obviating  any  Objection  to  the  Instance,  or  any 
Objection  of  Want  of  Parties,  the  original  Pursuer  shall  not  be  found  liable  in 
any  Expenses  to  the  original  Defender,  unless  such  Objection  shall  have  been 
stated  m  the  original  Defences  or  Answers,  and  insisted  on  before  the  Lord 
Ordinary  prior  to  the  closing  of  the  Record. 

Actions  of  Wakening  and  Transference  abolished. 

154.  The  FroceBs  of  Wakening  and  also  the  Process  of  Transference  by  Sum- 
mons shall  be  and  the  same  are  hereby  abolished. 

Procedure  in  Heu  of  Wakening. 

155.  Where  according  to  the  existing  Practice  a  Cause  would  require  to  be 
wakened  in  order  to  its  being  proceeded  with,  it  shall  be  competent  for  any  of 
the  Parties  to  enrol  such  Cause  before  the  Lord  Ordinary,  and  to  lodge  a  Minute 
craying  a  Wakening  of  the  Cause ;  and  the  Lord  Ordinary  may  thereupon 
direct  Eight  Days  Intimation  of  such  Minute  to  be  made  to  the  known  A^nts 
of  the  other  Parties  in  the  Cause,  or  to  such  Parties  themselves,  and  shall  also 
direct  Intimation  to  be  made  in  the  Minute  Book  of  the  Court  of  Session  ;  and 
on  the  Expiration  of  Eight  Days  from  the  Date  of  such  Intimation,  or  from 
the  latest  Date  thereof,  and  on  a  Certificate  beinglodged  in  Process  under  the 
Hand  of  the  Agent  of  the  Party  applying  for  the  Wakening,  certifying  that  he 
has  duly  intimated  the  Minute  in  Terms  of  the  Lord  Ordinary's  Interlocutor  to 
sttch  odier  Parties  or  to  their  known  Agents,  either  by  Delivery  thereof,  or 
by  Tranamisfdon  through  the  Post  to  the  luiown  Address  of  any  such  Parties  or 
their  Agents,  of  a  Copy  of  such  Minute  and  Interlocutor,  the  Lord  Ordinary 
iiB&y  pronounce  an  Interlocutor  holding  the  Cause  as  wakenedi  and  the  same 
>Q&y  thereafter  be  proceeded  with  as  wa£eaed  accordingly. 
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Procedure  in  lieu  of  Action  of  Transference* 

156.  Where  ftocording  to  the  exiBting  Practice  a  Cause  might  have  bees 
transferred  against  any  Party  or  Parties,  it  shall  be  competent  to  any  Fkrfef 
who  might  have  instituted  a  Summons  of  Transference  to  ennd  the  Canae  be- 
fore the  Lord  Ordinary,  and  to  lodge  a  Minute  craving  a  Transference  of  the 
Cause  against  such  Party  or  Parties ;  and  the  Lord  Ordinary  may  thereupon 
grant  Warrant  for  serving  the  Summons,  Bill  of  Complaint,  or  other  iaitul 
Writ  upon  the  Party  or  Parties  against  virhom  such  Cause  is  sought  to  be  traos- 
f erred,  and  at  the  same  Time  shall  allow  such  Party  or  Parties  to  give  iu  a 
Minute  of  Objections  to  such  Transference  within  a  Time  to  be  specified  in  the 
Interlocutor,  and  such  Interlocutor  shall  also  be  intimated  in  common  Form  to 
the  Agents  of  the  other  Parties  in  the  Cause,  and  such  and  the  like  Procedure 
may  be  had  in  virtue  of  the  Service  of  such  Summons  or  other  initial  Writ  on 
the  Lord  Ordinary^s  Warrant  as  might  have  been  had  in  virtue  of  the  Execu- 
tion of  a  Summons  of  Transference ;  and  if  the  Lord  Ordinary  shall  think  fit 
to  transfer  the  Cause  in  Terms  of  the  said  Minute  (which  the  Lord  Ordinary  is 
hereby  authorized  to  amend,  if  necessary),  he  shall  pronounce  an  Interlocntor 
holding  the  Cause  as  transferred  against  the  Party  or  Parties  named  in  socli 
Minute  or  amended  Minute,  and  the  Cause  shall  be  taken  to  be  transferreJ 
accordingly. 

Procedure  in  lieu  of  Action  of  Wakening  and  Transference. 

157.  Where  according  to  the  existing  Practice  a  Cause  would  require  to  be 
wakened  in  order  to  its  being  proceeded  with,  and  also  to  be  transfeiTed  against 
any  Party  or  Parties,  it  shall  be  competent  to  any  Party  who  noigfat  have 
instituted  a  Summons  of  Wakening  and  Transference  to  enrol  the  Cause  before 
the  Lord  Ordinary,  and  to  lodge  a  Minute  craving  a  Wakening  of  the  Cause 
and  a  Transference  thereof  against  such  Party  or  Parties,  and  after  such  Pro- 
cedure by  Intimation  and  Service  as  is  herein -before  directed  with  respect  to 
Motions  for  Wakening  and  Transference  respectively,  the  Lord  Ordinary  may 
pronounce  an  Interlocutor  holding  the  Cause  as  wakened,  and  either  in  the 
same^  or  in  an  Interlocutor  to  be  subsequently  pronounced,  as  Justice  maj 
require,  also  transfer  the  Cause  against  the  Parties  named  in  such  Minute. 

Transference  where  Process  is  in  the  Inner  House,    Parties  may  appear 

voluntarily,  and  he  sisted, 

158.  It  shall  be  lawful,  where  the  Process  is  in  the  Inner  House,  to  apply  bj 
Minute  to  the  Division  of  the  Court  in  which  the  Cause  depends  for  a  Trans- 
ference of  the  Cause  in  Manner  herein-before  provided  against  any  Party  or 
Parties  named  in  such  Minute ;  provided  that  nothing  herein  contained  shall 
prevent  the  Lord  Ordinary  or  the  Court  from  sisting  any  Person,  upon  his  own 
Application  by  Minute,  as  a  Party  to  the  Cause,  where  such  Person  is  accord- 
ing to  the  existing  Practice  entitled  to  be  sisted  as  Bepresentative,  Trustee,  or 
Guardian,  or  in  any  other  Relation  to  any  Party  who  shall  be  alre^y  a  Party 
to  the  Suit,  or  who  shall  have  died  during  the  Dependence  thereof,  and  any 
such  Application  to  be  so  sisted  may  lawfully  be  conibined  with  an  Application 
for  Wakening. 


PART  VI. 

Procedure  in  Absence  and  REPoNiNa. 


And  with  respect  to  the  Reponing  of  Parties  against  whom  Decrees  have 
been  obtained  in  Absence,  and  the  Assessments  of  Claims  lot  arhitrarjr  Sams  ct 
Damages  and  Debts  of  unascertained  Amoant|  be  it  enacted  as  follows ; 
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AfitT  Appearance  entered^  Decree  to  he  held  as  pronounced  in  foro. 

159.  Erery  Decree  to  be  pronounced  after  an  Appearance  has  been  lodged  for 
anj  Defender  shall  be  taken  to  be  a  Decree  in  foro  contradictorio  as  against 
each  Defender,  although  Defences  or  Answers  may  not  have  been  lodged  on  his 
Behalf ;  and  after  Extract  thereof,  such  Decree  shall  not  be  liable  to  be  opened 
np  as  a  Decree  in  Absence  by  Reduction  or  Suspension. 

Parties  may  be  reponed  against  Decree  in  Absence, 

160.  Any  Party  wishing  to  be  reponed  against  a  Decree  pronounced  in 
Absence  may  apply  to  the  Division  of  the  Court  in  which  the  Cause  depends, 
at  any  Time  before  Extract,  by  a  Reclaiming  Note,  accompanied  with  the  De- 
fences, Answers,  or  other  Paper  required ;  when  the  Court,  if  satisfied  that  the 
Defender  has  some  reasonable  Defence  on  the  Merits  of  the  Action,  may  remit 
to  the  Lord  Ordinary  to  repone  the  Party,  on  Payment  of  such  Expenses  as  his 
I/)Fdahip  may  think  reasonable,  and  all  after  Proceedings  and  Interlocutors 
?hall  be  neld  to  be  in  foro.  Similar  Procedure  may  be  had  for  Relief  against  a 
I>ecree  pronounced  against  a  Party  in  the  Outer  House  for  default  in  lodging 
Defences  or  Answers  after  Appearance  has  been  entered,  or  for  Failure  to  im- 
plement any  Order ;  and  such  Reclaiming  Notes  shall  not  be  received  by  the 
loDer  House  Clerks  unless  accompanied  with  the  Defences,  Answers,  or  other 
Paper  required. 

In  case  of  Non-appearance,  Damages  and  Amount  of  illiquid  Debt  to  be  assessed. 

161.  It  shall  not  be  competent  hereafter  in  any  Action  or  Proceeding  in  the 
Court  of  Session  to  grant  Decree  for  an  arbitrary  or  random  Sum  of  Damages, 
or  for  any  Debt  other  than  Debts  on  open  Account,  the  Amount  of  which  has 
not  been  ascertained ;  but  in  all  such  Cases,  where  Judgment  is  moved  for  in 
Abaenoe  or  by  Default,  the  Ix)rd  Ordinary  or  the  Court  shall  in  the  first  place 
find  the  Defender  liable  to  the  Pursuer  generally  in  respect  of  such  Damage  or 
Debt,  and  shall  thereupon  proceed  to  assess  the  Damages,  or  to  ascertain  the 
Amoont  of  Debt  by  an  Inquiry  before  himself,  or  by  a  Remit  to  One  of  the 
Examiners  of  Court  for  that  Purpose. 

Procedure  at  Inquiry,   Defender  may  appear,  and  lead  Evidence  in  mitigation, 

162.  In  either  Case  a  Diet  of  Inquiry  shall  be  appointed,  of  which  Intima- 
tion shall  be  made  to  the  Defender  or  his  known  Agent ;  at  which  Diet  the 
Ponnier  shall  adduce  such  Evidence  as  he  may  think  needful  of  the  Extent  of 
the  Damage  sustained  by  or  the  Amount  of  the  Debt  due  to  him,  as  the  Case 
nay  be ;  and  the  Defender  may  attend  such  Diet,  and  may  for  that  Purpose, 
at  any  Time  before  the  Inquiry  has  been  commenced,  enter  Appearance  as  of 
couise,  or  with  Leave  of  the  Lord  Ordinary  or  the  Examiner  at  any  Time  before 
the  Conclusion  of  the  Inquiry,  and  may  thereupon  lead  Evidence  in  abatement 
of  the  Pursuer^s  Claim  or  in  mitigation  of  Damages,  but  shall  not  be  at  liberty 
to  deny  Liability,  or  to  maintain  any  Defence  which  ought  to  have  been  ex- 
pressly pleaded ;  and  the  Defender,  by  appearing  at  the  Diet  of  Inquiry,  shall 
be  held  to  have  waived  his  Right  to  defend  upon  any  other  Ground,  or  to  have 
the  Decree  to  be  pronounced  in  the  Action  reduced,  or  otherwise  opened  up  as 
a  Decree  in  Absence. 

Judgment  after  Inquiry  to  assess  Damages  or  Debt, 

163.  No  Record  shall  be  ke^t  of  the  Evidence  adduced  at  any  such  Inquirr 
te  aforesaid.  Where  the  Inquiry  is  before  an  Examiner  the  Amount  to  which 
the  Pursuer  is  entitled,  whether  as  for  Damages  or  in  Payment  of  Debt,  or 
partly  for  Damages  and  partly  for  Debt,  shall  be  certified  to  the  Lord  Ordinary 
in  One  Sum.  The  Lord  Ordinary  shall,  in  respect  of  the  Inquiry  before  him- 
<^lf,  or  of  the  Examiner^s  Certificate,  as  the  Case  may  be,  give  Judgment  for 
the  Amount  so  ascertained  with  Expenses ;  and  his  Judgment  shall  not  in  any 
such  Case  be  liable  to  be  reduced  or  opened  up  as  a  Decree  in  Absence,  unless 
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the  Defender  shall  satisfy  the  Lord  Ordinary  or  the  Goart  that  he  has  some 
reflfionable  Ground  of  Defence  iuTolving  other  Matters  than  the  mere  Amount 
of  the  Damage  or  Debt,  and  then  only  upon  Payment  of  the  Puisaer's  taxed 
Expenses. 

Protestations  for  not  enrolling  Summons  or  BUL 

164.  In  case  the  Pursuer  of  any  Summons  shall  fail  to  lodge  the  same,  with 
a  Condescendence  or  special  Endoreement  in  lieu  thereof,  for  Enrolment,  and 
in  case  the  Pursuer  of  any  Bill  shall  fail  to  lodge  the  same  for  Enrolment  before 
the  Expiration  of  the  Induciad  thereof.  Protestation  may  be  put  up  by  th« 
Defender  in  the  Minute  Book  of  the  Court  of  Session ;  and  the  Extract  thereof 
shall  contain  a  Decemiture  for  Three  Pounds  Three  Shillings  of  Protestation 
Money  as  Expenses. 

Reponing  against  such  Protestation, 

165.  The  Pursuer  may  be  reponed  against  such  Protestation  at  any  Time  not 
later  than  Ten  Days  after  the  same  shall  have  been  given  out  for  Extract, 
whether  Extract  shall  have  issued  or  not,  by  lodging  his  Summons  and  Conde- 
scendence, or  special  Endorsement  in  lieu  thereof,  or  Bill  of  Complaint,  in  the 
Hands  of  the  Clerk  for  Enrolment,  accompanied  with  the  Beceipt  of  the  De- 
fender's Agent  for  the  said  Sum  of  Three  Pounds  Three  Shillings  of  Protestation 
Money,  or  by  consigning  the  Money  in  the  Hands  of  the  Clerk,  for  the  Use  of 
the  Defender's  Agent,  and  payable  to  him  on  Demand ;  piovided  aho^  that  it 
shall  not  be  competent  to  put  up  Protestation  for  not  insisting  after  Defeaoee 
have  been  lodged. 

Decrees  by  DefauU, 

166.  Nothing  herein  contained  shall  prejudice  the  Right  of  either  Party  to 
move  for  and  obtain  Decree  against  the  opposite  Party  for  Default  in  prosecut- 
ing or  defending  the  Action  uter  giving  ri^otice  of  Motion  to  that  Effect,  par- 
suant  to  an  Order  of  the  Lord  Ordinary. 


PART  VII. 
Appeals  from  Inferioe  Courts. 


And  with  respect  to  the  Review  of  the  Proceedings  of  Inferior  CourtB,  before 
Extract  thereof,  be  it  enacted  as  follows : 

Advocations  abolished, 

167.  The  Process  of  Advocation  shall  be  and  the  same  is  hereby  abolished. 

Proceedings  in  lieu  of  Advocation  ob  contingentiam. 

168.  In  lieu  of  Advocations  of  Actions  and  Proceedings  in  Inferior  Coarts 
oh  contingentiam  of  a  Process  in  the  Court  of  Session,  it  shaU  be  lawful  for  the 
Party  desiring  to  remove  any  such  Action  or  Proceeding  to  the  Court  of  Sevioii, 
to  lay  before  the  Lord  Ordinary,  or  the  Division  of  the  Court  in  whidi  such 
Court  of  Session  Process  shall  actually  be  at  the  Time,  a  Copy  of  the  Inferior 
Court  Record  (or  such  Papers  as  may  have  been  lodged),  and  of  the  Interloctt- 
tors  in  the  Cause,  certified  by  the  Clerk  of  the  said  Infmor  Court,  and  to 
move  for  the  Transmission  of  uie  Inferior  Court  Prooess  to  such  Court  of  See- 
sion  Process,  for  the  Puinpose  of  Conjunction ;  and  if  upon  Consideration  of 
the  Record  the  said  Lord  Ordinary  or  Division  of  tl^  Court  shall  be  of  opinioa 
that  there  is  such  Contingency  as  would  rend^  a  Conjunction  of  the  Prooeasa 
expedient  at  that  Stage,  he  or  they  shall  grant  Warrant  to  the  Clerk  of  the 
Inferior  Court  Process  for  the  Transmission  tiiereof ,  and  shall  upon  such  Traa&* 
mission  being  made  conjoin  the  Processes,  which  shall  thenceforth  be  proceeded 
with  in  all  respects  as  if  both  Actions  had  onginsuted  in  the  Court  of  Seaaion. 
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Finality  of  Orders  in  such  Cases, 

169.  The  Decifiion  of  the  Lord  Ordinary  or  the  Court,  aa  the  Case  may  be, 
upoa  any  sach  Motion  for  Transmission  and  Conjunction,  shall  be  final  at  that 
St^e ;  pKoyided  that  in  the  event  of  the  Application  being  refused  it  shall  be 
competent  for  either  Party  to  renew  the  Motion  at  any  subsequent  Stage  of  the 
Cause. 

Appeal  affinal  Judgments  of  Inferior  Courts. 

170.  When  a  final  Judgment  or  Interlocutor  has  been  pronounced  by  any 
Inferior  Court  or  Judge  in  a  civil  Cause,  such  Cause  may,  subject  to  the  £x- 
ceptioDS  hereinafter  specified,  be  removed  to  the  Court  of  Session,  and  the 
^'hole  Judgments  and  Interlocutors  pronounced  therein  by  such  Inferior  Court 
or  Judge  submitted  to  the  Review  of  the  Court  of  Session  by  Appeal  in  manner 
hereinafter  provided ;  which  Appeal  may  be  taken  at  any  Time  before  Extract 
of  such  final  Judgment  or  Interlocutor. 

Restriction  upon  Appeals  at  the  Defender's  Instance, 

17  L  When  the  Judgment  of  the  Inferior  Court  or  Judge  is  against  the 
Defender,  and  is  a  Judgment  for  Money  only,  and  the  Sum  awarded  or  decerned 
for,  inclusive  of  Interest,  but  exclusive  of  Expenses,  does  not  exceed  Twenty- 
live  Pounds,  it  shall  not  be  competent  for  such  Defender  to  appeal  to  the  Court 
of  Seanon  ;  nor  shall  it  be  competent  for  the  Pursuer  to  appeal  in  such  Case, 
unJesB  the  Amount  of  Money  which  in  the  Action  he  sought  to  recover,  after 
giving  Effect  to  any  Abandonment  or  Restriction  of  his  Demand  which  he  may 
ha?e  Made  in  the  Inferior  Court,  shall  exceed  by  at  least  Twenty-five  Pounds 
the  Sum  awarded  or  decerned  for  in  his  favour,  inclusive  of  Interest,  but  ex- 
<?lusive  of  Expenses  as  aforesaid,  or  unless  he  in  his  Action  concludes  for  some 
other  Remedy  besides  or  alternatively  with  a  Judgment  for  Money. 

Restriction  as  to  Appeals  by  the  Pursuer. 

172.  If  the  PofBuer  seeks  in  the  Action  to  recover  Money  only,  and  that  to 
an  Amount  not  exceeding  Twenty-five  Pounds,  inclusive  of  Interest  to  the 
Date  of  the  Action,  but  exclusive  of  Expenses,  and  the  Effect  of  the  Judgment 
is  to  anoikia  the  Defender  or  dismiss  the  Action,  the  Pursuer  shall  not  be  at 
liberty  to  appeal  to  the  Court  of  Session.  In  estimating  the  Amount  sought  to 
he  recovered  witJi  reference  to  the  Matter  of  Appeal,  Effect  shall  be  given  to 
any  Restriction  or  Abandonment  of  his  Demand  by  the  Pursuer,  and  also  to 
any  Vttjm&txt  to  acconnt,  and  any  counter  Claim  or  Set-off  admitted  by  him. 

Effect  to  he  given  to  Restriction  of  Actions, 

17S.  The  Pursuer  may  at  any  Time,  and  even  after  final  Judgment  by  the 
Inferior  Court  or  Judge,  restrict  and  reduce  his  Demand  to  a  Sum  not  exceed- 
ing Twenty-five  Pounds,  inclusive  of  Interest,  but  exclusive  of  Expenses,  to 
the  Effect  of  rendering  it  incompetent  for  the  Defender  to  take  or  longer  to 
iosiBt  in  an  Appeal  to  the  Court  of  Session,  and  the  Defender  may  at  any  Time 
afttf  final  Juagment  in  the  Inferior  Court  and  to  the  Effect  of  rendering  it 
incompetent  for  the  Pursuer  to  take  or  longer  to  insist  in  an  Appeal  to  the 
Cout  (rf  Seaslon,  tender  Payment  of  as  much  Money  as  will  reduce  the  Differ- 
ence between  the  Sum  awarded  and  decerned  for  by  such  Judgment,  and  the 
Smm  demanded  by  the  Pursuer,  to  an  Amount  not  exceeding  Twenty-five 
Pouads:  Provided  always,  that  if  such  Restriction  or  Tender  shall  be  made 
after  Expenses  have  been  incurred  in  an  Appeal  duly  taken,  it  shall  be  held  to 
inclmde  a  Tender  of  such  Expenses,  which  shall  be  awirded,  taxed,  and  de- 
cerned for  in  the  Court  of  Session  accordingly. 

Form  of  Appeal  from  Inferior  Courts. 
174.  An  Appeal  to  the  Court  of  Session  may  be  taken  under  this  Act  by  & 
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Note  of  Appeal  written  at  the  End  or  on  the  Margin  of  the  final  Interlocntor 
OP  Judgment  of  the  Inferior  Court  or  Judge,  or  of  any  Note  thereto  annexed, 
and  Buch  Note  of  Appeal  may  be  in  the  following  or  similar  Terms : 

'  The  Pursuer  [or  Defender  or  other  Party]  appeals  the  whole  Cause  to  the 
'  First  Division  of  the  Court  of  Session.' 

And  the  said  Note  shall  be  signed  by  the  Appellant  or  his  Agent,  and  stall 
bear  the  Date  on  which  it  was  signed,  which  it  may  be  at  any  Time  before 
Extract  of  such  final  Judgment  or  Interlocutor. 

Effect  of  Appeal  from  final  Judgment, 

175.  Such  Appeal  shall  be  effectual  to  remove  the  Cause  to  the  Court  of 
Session,  and  to  submit  the  whole  Interlocutors  and  Judgments  pronounced 
therein  to  the  Review  of  that  Court,  not  only  at  the  Instance  of  the  Appella&t, 
but  also  at  the  Instance  of  every  other  Party  in  the  Cause,  to  the  Effect  of 
enabling  the  Court  to  do  complete  Justice,  without  Hindrance  from  the  Terms 
of  any  Interlocutor  in  the  Cause,  and  without  the  Neceasity  of  any  counter 
Appeal ;  and  an  Appellant  shall  not  be  at  liberty  to  withdraw  or  abandon  an 
Appeal  without  Leave  of  the  Court ;  and  an  Appeal  may  be  insisted  in  by  any 
Party  in  the  Cause,  other  than  the  Appellant,  in  the  same  Manner  and  to  the 
like  Effect  as  if  it  had  been  taken  by  himself. 

Notice  of  Appeal  to  he  given  to  opposite  Party, 

176.  The  Appellant  shall  give  Notice  of  his  Appeal  to  the  other  Party  within 
Four  Days  after  signing  the  Note  of  Appeal,  it  being  provided  that  any  Omis- 
sion or  Failure  to  give  such  Notice  shall  not  invalidate  the  Appeal,  b«t  that  the 
Court  of  Session  may  give  such  Remedy  for  any  Disadvantage  or  Inconvenienea 
thereby  occasioned  as  may  in  the  Circumstances  appear  proper. 

T'ransmission  of  Process  and  Printing, 

177.  Within  Four  Days  after  the  Note  of  Appeal  is  signed  the  Clerk  of  the 
Inferior  Court  shall  transmit  the  Process  to  One  of  the  Clerks  of  the  Division 
of  the  Court  to  which  the  Appeal  is  taken,  or  his  Assistant,  who  shall  forthwith 
cause  the  Appeal  to  be  enrolled  and  published  in  the  Daily  Roll  of  Causes  de- 
pending in  the  Court  of  Session  (in  manner  specified  in  Part  XI.  of  this  Act) ; 
and  the  Appellant  shall  forthwith  cause  the  Record,  and  the  Interlocutor  or 
Judgments  and  Note  of  Appeal,  and  the  Notes  of  Evidence,  if  any,  and  what- 
ever else  may  be  necessary  to  enable  the  Court  of  Session  to  dispose  of  the 
Appeal,  to  be  printed  and  boxed  to  the  Court,  and  shall  deliver  Six  Copies  of 
sucn  Print  to  the  opposite  Party  or  his  Agent ;  and  unless  the  Record  and 
other  Matters  specified  as  aforesaid  shall  be  printed  and  boxed  before  the  Hesr- 
ing  (being  at  least  Eight  Days  after  the  first  Enrolment),  the  Appeal  shidl  be 
dismissed,  and  the  Interlocutors  complained  of  shall  be  affirmed ;  wrAout  Pre- 
iudice,  however,  to  the  Power  of  the  Court  to  direct  at  the  Hearing  that  any 
Matter  inadvertently  omitted  to  be  printed  shall  be  supplied  by  an  additionsl 
Print,  provided  that  the  Costs  occasioned  by  any  Adjournment  of  the  Hearing 
for  that  Purpose  shall  be  borne  by  the  Appellant ;  provided  also,  that  no  Oh- 
jection  shall  be  taken  to  any  Appeal  on  tne  Ground  of  the  Omission  to  print 
any  Matter  other  than  the  closeid  Record  and  final  Interlocutor,  if  the  Parties 
shall  have  consented  to  dispense  with  the  printing  thereof :  provided  also,  that, 
subject  to  the  aforesaid  Provisions  with  respect  to  printing,  any  Error,  Defect, 
or  Informality  in  an  Appeal  or  the  Mode  in  which  it  has  be^  taken  may  be 
corrected  at  any  Time,  and  without  any  Award  of  Expenses,  and  no  Appeal 
shall  be  refused  or  dismissed,  or  the  Cause  retarded,  on  account  of  any  such 
Error,  Defect,  or  Infolmality. 

Hearing  of  Appeals. 

178.  All  Appeals  under  this  Act,  other  than  those  provided  for  under  Section 
Que  hundred  and  eighty-five  hereof,  shall  be  sent  to  a  Roll  to  be  kept  in  each 
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Divi^on  for  such  Appeals  only,  and  which  shall  be  called  the  Roll  of  Appeals  ; 
and  the  Appeals  enrolled  in  each  Division  respectively  shall  be  entered  m  such 
Roll  in  the  Order  of  their  Enrolment,  and  shall  be  heard  in  that  Order ;  and 
each  Division  shall  on  the  First  Sederunt  Day  of  each  Week  publicly  announce 
the  Day  or  Days  of  the  following  Week  upon  which  the  Causes  in  the  Appeal 
Rc^  are  to  be  heard,  and  the  said  Roll  shidl  on  such  Day  or  Days  take  Preced- 
ence of  all  other  Proceedings. 

Judgment  on  Appeals  to  be  on  the  Merits, 

179.  The  Court  shall  pronounce  Judgment  on  the  Merits  of  every  Cause 
brought  before  it  by  Appeal  under  this  Act,  according  to  the  Law  truly  appli- 
cable to  l^e  Case,  though  not  pleaded  on  the  Record,  and  according  to  the  very 
Tmth  and  Justice  of  what  shall  appear  to  the  Court  to  be  the  real  Controversy 
between  the  Parties,  without  being  hindered  by  Defects,  Errors,  or  Informalities 
in  the  Procedure  or  Pleadings ;  and  all  Amendments  of  any  such  Defects,  Errors, 
or  Informalities  as  it  may  be  necessary  to  amend  in  order  to  enable  the  Court  so 
to  decide,  may  be  made  at  any  Time  ;  and  any  Inferior  Court  Summons  or  Re- 
cord may  be  amended  at  any  Time  and  to  such  Extent  as  may  be  necessary  to 
enable  the  Court  to  decide  in  the  existing  Action  the  Matter  truly  in  controversy 
between  the  Parties, 

Inquiry  in  point  of  Fad  how  to  be  made, 

180.  Should  any  Inquiry  in  point  of  Fact  be  necessary  to  enable  the  Court  to 
pronounce  Judgment  in  any  Appeal  under  this  Act,  such  Inquiry  shall  take 
place  before  One  of  the  Examiners  of  Court,  unless  both  Parties  shall  concur  in 
momg  for  a  Trial  by  Jury,  in  which  Case  the  Court  shall  determine  whether 
the  whole  or  what  Averments  in  the  Record  shall  be  remitted  for  Trial. 

Appeals  from  Interlocutor  allowing  a  Proof. 

181.  In  all  Causes  originating  in  the  Inferior  Courts,  in  which  the  Cl^m  is  in 
Amount  above  Fifty  Pounds,  as  soon  as  an  Order  or  Interlocutor  allowing  a 
Proof  has  been  pronounced  in  the  Inferior  Court  (unless  it  be  an  Interlocutor 
allowing  a  Proof  to  lie  in  retentis^  or  granting  Diligence  for  the  Recovery  and 
Production  of  Documents),  it  shall  be  competent  to  either  of  the  Parties  to  re- 
move the  Process  into  the  Court  of  Session  by  Appeal  in  manner  herein-before 
provided ;  and  in  case  no  such  Appeal  shall  be  presented,  and  the  Parties  shall 
proceed  to  Proof  under  the  Interlocutor  of  the  Inferior  Court,  they  shall  be  held 
to  have  waived  their  Right  of  Appeal  to  the  House  of  Lords  against  any  Judg- 
ment which  may  thereafter  be  pronounced  by  the  Court  of  Session,  in  so  far  as 
by  such  Jud^nent  the  several  Facts  established  by  the  Proof  or  by  any  additional 
Proof  that  may  be  allowed  in  the  Court  of  Session  shall  be  found  and  declared. 

Disposal  of  such  Appeals. 

182.  All  Appeals  from  Interlocutors  allowing  a  Proof  in  the  Inferior  Court 
shafl  (except  as  regards  the  Finality  of  any  Findings  in  Fact  that  may  be  pro- 
nounced by  the  Court  of  Session)  be  dealt  with  in  all  respects  in  the  same 
Manner  as  other  Appeals  under  this  Act :  Provided  always,  that  where  the 
Parties  or  either  of  them  shall  move  for  a  Trial  by  a  Jury,  or  a  Proof  before  One 
of  the  Examiners  of  Court,  either  upon  the  whole  Record,  or  upon  any  particular 
Averments  therein,  such  Trial  or  Proof  may  be  directed  at  the  First  Enrolment 
of  the  Cause. 

Hearing  of  Appeal  not  to  be  delayed. 

183.  No  Appeal  shall  lose  its  Place  in  the  Roll  on  account  of  the  Necessity  of 
making  any  Amendment  or  of  taking  Evidence,  but  the  Hearing  shall  be  re- 
sumed «o  aoon  aa  the  Evidence  is  taken  or  an  Amendment  made. 
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Remit  to  Outer  Hotise  prohibited,  * 

184.  It  shall  be  incompetent  to  remit  any  Appeal  under  this  Act  to  the  Oatff 
House. 

Lord  Pregident  may  transfer  Appeals  to  a  Quorum  of  the  Ouier  House  Jwdges 

sitting  as  a  Division. 

185.  The  KoU  of  Appeals  of  each  Division,  showing  the  whole  Causes  standing 
thereon  undisposed  of,  shall  be  constantly  exhibit^  during  Session  upon  the 
Wall  of  the  Court ;  and  it  shall  be  lawful  to  the  Lord  ProsideDt,  should  the  doe 
Despatch  of  the  Business  of  said  Roll  appear  to  him  to  require  it,  to  direct  the 
Loi^  Ordinaries  to  sit  together  as  a  Court,  of  which  Three  shall  be  a  Quonun, 
on  such  Days  and  during  such  Hours  as  he  may  anpoint,  haying  due  Begsid  to 
the  Business  of  the  Outer  House  for  hearing  ana  deciding  Cansea  in  the  iaid 
Roll  of  Appeals ;  and  the  Lords  Ordinaries  may  sit  together  as  a  Court  accord- 
ingly, upon  the  verbal  Requisition  •f  the  Lord  President,  without  the  Neceasity 
of  any  written  Order  or  Authority  ;  and  any  Three  Lordls  Ordinaries  shall  form 
a  Quorum ;  and  such  Court  shall,  for  the  Purpose  of  hearing  and  disiMHing  of 
Appeals  under  this  Act,  have  the  same  Jurismction,  Power,  and  Auikority  as 
either  Division  of  the  Court  of  Session,  and  their  Judgments  and  Orders  shall  be 
regarded  as  Judgments  and  Orders  of  the  Inner  House  of  the  Court  of  Seadon 
in  the  Division  in  which  the  Appeal  depends,  and  shall  be  signed  by  the  Senior 
Judge  present,  in  Presence  of  the  others ;  and  any  Depute  or  Assistant  Clerk  of 
Session  may  officiate  as  Clerk  in  said  Court,  and  shall  be  bound  to  do  so  when 
required  by  the  Lord  President ;  and  the  Causes  to  be  heard  and  determined  Yfj 
such  Court  shall  be  selected  by  the  Lord  President ;  and  such  Court  may  law- 
fullr  sit  for  the  Despatch  of  such  Business  as  aforesaid  during  Vacation,  as  veil 
as  during  Session. 

Provisions  of  this  Part  of  the  Act  to  apply  to  depending  Advocations, 

186.  The  whole  Provisions  of  Part  YII.  of  this  Act  shall  so  far  as  posahle 
apply  to  all  Advocations  in  dependence  before  the  Court  of  Session  at  im  Com- 
mencement of  the  Act,  and  all  such  Advocations  shall  be  inserted  in  the  Roll  of 
Appeals  herein-before  directed  to  be  kept,  according  to  their  Datea,  and  ahaU 
be  heard  and  disposed  of  as  by  this  Act  directed  with  respect  to  Appeals. 

Appeals  may  be  taken  with  Leave  of  the  Inferior  Cattrt. 

187.  Notwithstanding  any  of  the  Provisions  herein  contained,  an  Appeal  under 
this  Act  shall  be  competent  in  any  Cause  whatever  originating  in  any  Inferior 
Court,  and  at  any  Stage  of  such  Cause  after  the  Record  is  cloMd,  upon  Matter 
of  Law  or  Competency,  if  proceeding  upon  a  Certificate,  written  on  the  inter- 
locutor Sheet  by  the  Sheriff,  Sheriff-Substitute,  or  other  Inferior  Judge,  that 
an  Appeal  in  tnat  Cause  and  at  that  Stage  is  in  his  Opinion  reasonable  and 
expedient,  and  an  Appeal  proceeding  upon  such  Certificate  may  be  taken  ia 
manner  herein-before  provided,  and  shall  have  all  the  Effects  avowed  to  any 
Appeal  under  this  Act,  provided  the  Note  of  Appeal  is  signed  within  Eight 
Days  of  the  Date  of  such  Certificate. 

Judgment  of  Court  on  Appeal  to  specify  the  Facts  established  by  Proof  \  and  mi^ 
Findings  in  Fact  not  to  be  subject  to  Review  in  the  House  of  Lards* 

188.  Where  a  Judgment  pronounced  in  any  Inferior  Court  disposing  of  asy 
Mdtter  of  Fact  upon  which  Proof  has  been  allowed  and  taken  shul  be  oroofH 
under  the  Review  of  the  Court  of  Session,  by  Appeal,  Suspension,  or  otherwise, 
the  Court  of  Session  shall,  in  reviewing  the  «Judgment  proceeding  on  such  Proof, 
distinctly  specify  in  their  Interlocutor  the  several  Facts  material  to  the  Caae 
which  they  find  to  be  established  by  the  Proof,  or  l^  any  additional  Proof  ys^MA 
shall  have  been  taken  in  the  Court  of  Session,  and  shall  eatress  how  far  tb^ 
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Judgment  proceeds  on  the  Matter  of  Fact  so  foand,  or  on  Matter  of  Law,  and 
the  sereral  Points  of  Law  which  they  mean  to  decide ;  and  the  Judgment  of  the 
Cause  thus  pronounced  shall  be  subject  to  Appeal  to  the  House  of  Lords  in  so  far 
onlj  as  the  same  depends  on  or  is  affected  by  Matter  of  Law,  but  shall,  in  so  far 
as  relates  to  the  Facts,  be  held  to  hare  the  Force  and  Effect  of  a  Special  Verdict 
of  a  Joiy  finally  and  conclusively  fixing  the  several  Facts  specified  in  the  In- 
terlocttt(»r. 

Exception  where  Court  shall  have  directed  a  Trial  by  Jury, 

189.  When  the  Court  of  Session  shaU,  in  reviewing  the  Decisions  of  Inferior 
Courts,  have  directed  a  Trial  by  a  Jury  on  the  whole  or  Part  of  the  Record,  all 
Proceedings  for  setting  aside  the  Verdict  shall  be  taken  in  the  same  Form  and 
with  the  same  Right  of  Appeal  as  in  Cases  originating  in  the  Court  of  Session. 

Regulation  oj"  Interim  Possession  pending  Appeal  to  the  Court  of  Session, 

190.  In  all  Cases  where  the  Judgment  of  any  Inferior  Court  shall  be  brought 
under  the  Review  of  the  Court  of  Session  by  Appeal,  Suspension,  or  otherwise, 
it  shall  be  competent  to  the  Inferior  Court  to  regulate  in  the  meantime,  on  the 
Application  of  either  Party,  all  Matters  relating  to  interim  Possession,  having 
due  Regard  to  the  Manner  in  which  the  mutual  Interests  of  the  Parties  may  be 
affected  in  the  final  Decision  of  the  Cause  ;  and  such  interim  Order  shall  not  be 
subject  to  Review,  except  by  the  Court  at  the  Hearing  of  such  Appeal  or  other 
Proceeding ;  reserving  to  the  Court  full  Power  at  the  Hearing  of  such  Appeal, 
Suspension,  or  other  Proceeding  to  give  such  Orders  and  Dii'ections  in  respect 
to  interim  Possessioii  as  Justice  may  require. 

Exclusion  of  Review  by  Appeal  in  Actions  of  Removing, 

191.  When  any  Judgment  shall  be  pronounced  by  an  Inferior  Court  ordaining 
a  Tenant  to  remove  from  the  Possession  of  Lands  or  Houses,  the  Tenant  shall 
not  be  entitled  to  bring  such  Judgment  under  Review  by  Appeal,  but  only  by  a 
Note  of  Suspension,  upon  Consignation  of  the  Expenses  decerned  for  in  such 
Inferior  Court. 

Provision  as  to  Remits  to  Inferior  Courts, 

192.  Where  the  Judgment  of  any  Inferior  Court  shall  be  brought  under 
Review  of  the  Court  of  Session  by  Appeal,  Suspension,  or  otherwise,  it  shall  be 
competent  to  remit  the  Cause  to  the  Inferior  Court,  with  Instructions  how  to  pro- 
ceed ;  but  no  such  Remit  shall  be  made  without  Hearing  the  Appellant  or  Com- 
plainer,  except  in  the  Case  of  a  Suspension  of  a  Decree  in  Absence. 

Appeal  to  the  Court  of  Justiciary, 

193.  It  shall  be  competent  in  all  Civil  Actions  instituted  in  the  Inferior  Courts, 
▼here  the  value  of  the  Action  is  under  Fifty  Pounds,  and  also  in  all  Actions  and 
Prosecutions  for  pecuniary  Penalties  in  the  Inferior  Courts  where  the  Penalty 
sued  for  is  leas  than  Fifty  Pounds  (including  Prosecutions  in  Cases  where  the 
Court  is  empowered  to  award  a  Sentence  of  Imprisonment  in  default  of  Pay- 
Uient),  to  appeal  to  the  Circuit  Court  of  Justiciary,  or  where  there  are  no  Circuit 
Courts,  then  to  the  High  Court  at  Edinburgh,  against  the  final  Decree  or  Sen- 
tence pronounced  on  any  such  Action  or  Proceeding  upon  any  Matter  of  Law 
arising  in  such  Action  or  Proceeding ;  and  such  Appe&l  may  be  taken  in  the 
Manner  and  Form  provided  by  this  Act  with  respect  to  Appeals  to  the  Court  of 
Session ;  but  it  shall  not  be  necessary  to  print  the  Proceedings  in  any  such 
AppeaL 
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PART  VIII. 

Suspensions  and  Bill  Chamber  Procedure. 

And  with  respect  to  Procedure  by  way  of  Suspension  in  the  Bill  Chamber,  be 
it  enacted  as  follows : 

Suspensions  of  Decrees  in  foro  of  Inferior  Courts  to  be  brought  in  Bill  Chamber. 

194.  When  the  Judgment  of  any  Inferior  Court  pronounced  in  foro^  whicli 
may  according  to  the  existing  Practice  be  brought  under  the  Review  of  tbe 
Coiurt  of  Session  by  Suspension,  with  the  Exception  of  any  Judgment  pro- 
nounced in  Actions  of  Removing,  is  intended'  to  be  brought  under  Review  in 
that  Form,  it  shall  be  competent,  on  Consignation  of  the  E]q)enses  decerned  for 
in  the  Inferior  Court,  to  suspend  the  Decree  and  any  Diligence  or  Proceedings 
following  thereon,  by  lodgirig  in  the  Bill  Chamber  a  written  Note  of  Suspension, 
signed  by  an  Agent  in  the  Covat  of  Session,  reciting  the  Inaport  and  Effect  of 
the  Decree  sought  to  be  suspended,  and  setting  forth  in  the  Frajer  thereof  the 
Remedy  craved,  the  Presentment  of  which  Bill,  on  being  certified  by  the  Clerk 
of  the  Bills  or  his  Assistant,  shall  operate  as  an  interim  Sist  of  Diligence ;  aud 
on  Consignation  of  the  Amount  of  Expenses  decerned  for  in  the  Inferior  Court, 
as  instructed  by  the  Charge  or  other  reasonable  Evidence,  the  Clerk  shall  issue 
his  Certificate  accordingly,  and  the  Note  shall  thereupon  be  laid  before  the 
Lord  Ordinary  on  the  Bills,  and  shall  be  passed ;  and  the  Clerk  of  the  Bills 
shall  thereupon  certiorate  the  Clerk  of  the  Inferior  Court  of  the  passing  of  such 
Note,  who  shall  forthwith  transmit  the  Process  to  the  BiU  Chamber ;  and  Inti- 
mation of  such  Note  and  Interlocutor  passing  the  same  shall  be  made  by  a 
Messenger-at-Arms  in  common  Form. 

After  Note  passed^  Case  to  go  to  Roll  of  Appeals. 

195.  As  soon  as  the  Inferior  Court  Process  shall  have  been  transmitted  to  the 
Bill  Chamber,  it  shall  be  coinpetent  for  either  Party  to  transmit  the  Process 
to  the  Inner  House  Clerk,  for  Enrolment  in  the  Roll  of  Appeals  of  the  Division 
of  the  Court  to  which  such  Bill  of  Suspension  shall  be  appropriated  by  the 
Complainer^s  Indorsement ;  and  after  such  Enrolment  the  Oase  shall  be  dealt 
with  in  all  respects  as  is  herein  provided  with  respect  to  Appeals  from  Inferior 
Courts. 

Suspensions  of  Decrees  in  Absence  to  be  brought  in  the  BiU  Chamber. 

196.  It  shall  be  lawful  for  any  Party  to  bring  a  Suspension  of  any  Decree  in 
Absence  pronounced  in  the  Court  of  Session  by  lodging  in  the  Bill  Chamber  a 
Note  of  Suspension  of  the  Form  and  Effect  of  Notes  of  Suspension  herein -before 
allowed  to  be  brought  of  Decrees  in  foro  of  Inferior  Courts,  together  with 
Defences  or  Answers  to  the  Summons  or  Bill  in  the  original  Action  ;  and  upon 
Consignation  in  the  Hands  of  the  Clerk  of  the  Bills  of  such  Expenses  as  have 
been  decerned  for,  the  Clerk  shall  issue  his  Certificate  of  Presentment,  which 
shall  operate  as  a  Sist  of  Diligence ;  and  the  Lord  Ordinary  on  the  Bills  shall, 
if  satisfied  that  the  Suspender  has  some  reasonable  Ground  for  claiming  Relief 
against  such  Decree  on  the  Merits  of  the  Matter  in  dispute,  forthwith  pass  the 
Note,  and  shall  at  the  same  Time  grant  Warrant  for  the  Transmission  of  the 
Proceedings  in  the  original  Action  to  the  Bill  Chamber,  which  Warrant  shall  be 
intimated  by  the  Clerk  of  the  Bills  to  the  Extractor  or  Keeper  of  the  Records, 
who  shall  transmit  the  Proceedings  accordingly ;  and  the  said  L»rd  Ordinary 
shall  have  Power  to  award  to  the  Pursuer  in  the  original  AcUon  such  Part  of 
the  Expenses  consigned  as  may  be  just ;  and  Intimation  of  such  Note  of  Suspen- 
sion and  Interlocutor  passing  the  same  shall  be  made  by  a  Messenger-at-Anns 
in  common  Form  ;  and  as  soon  as  the  Proceedings  in  the  original  Action  hare 
been  transmitted,  either  Party  may  enrol  the  Case  before  the  Judge  who  po- 
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ooonoed  the  Decree,  and  the  like  Proceedings  may  be  had  in  such  Suspension  aa 
if  Defences  had  been  lodged  in  the  original  Action. 

Provision  where  Note  refused, 

197.  If  the  Lord  Ordinary  on  the  Bills  shall  not  be  satisfied  that  the  Coin- 
plainer  in  such  Note  of  Suspension  has  some  reasonable  Ground  for  claiming 
Belief  on  the  Merits  of  the  Question  in  dispute,  he  shall  refuse  the  Note,  and 
his  Interlocutor  refusing  the  same  shall  be  final,  and  Execution  may  immediately 
proceed  upon  the  Decree  in  the  original  Action  ;  and  no  Second  Bill  of  Suspen- 
sion shall  be  allowed  upon  the  same  Grounds ;  but  without  Prejudice  to  the 
Right  of  the  Party  to  claim  Relief  W  Suspension  and  Interdict  against  any 
Illegality  in  the  Enforcement  of  the  Decree  by  Diligence  ;  provided  also,  that, 
notwithstanding  of  the  Refusal  of  any  such  suspension,  it  shall  be  lawful  for 
the  Defender  against  whom  Decree  has  been  obtained  in  Absence  as  aforesaid 
to  institute  Proceedings  for  the  Reduction  thereof  as  a  Decree  in  Absence. 

Other  Bill  Chamber  Cases  to  be  instituted  by  Bill. 

198.  All  Proceedings  for  Suspension,  or  Suspension  and  Interdict,  or  Suspen- 
sion and  Liberation,  other  than  those  herein-before  specified,  may  be  instituted 
hy  lodging  in  the  Bill  Chamber  a  written  Bill,  with  a  Condescendence  annexed, 
accordmg  to  the  Form  prescribed  in  Part  III.  of  this  Act ;  and  such  Bill  of 
Suspension  or  otherwise  shall  be  received  and  marked  by  the  Clerk  in  the  Bill 
Chamber,  and  be  forthwith  laid  before  the  Lord  Ordinary  on  the  Bilk,  who 
shall  pronounce  such  Order  or  Interlocutor  thereon  as  may  be  just ;  and  such 
Bill,  and  Order  or  Interlocutor  thereon,  shall  be  served  on  the  opposite  Party 
hj  a  Messenger-at-Arms  in  common  Form,  and  shall  be  answered  within  the 
Time  allowed  by  the  Lord  Ordinary ;  and  in  case  the  Lord  Ordinary  shall  paas 
the  Bill,  either  Party  may  enrol  the  Case  before  the  Lord  Ordinary  to  whom 
the  Case  has  been  appropriated  by  the  Complainer's  Endorsement,  who  shall, 
after  allowing  such  Amendment  and  Revision  of  the  Pleadings  as  he  may  think 
necessary,  pronounce  an  Interlocutory  closing  the  Record,  and  appointing  the 
same  to  be  printed  at  the  mutual  Expense  of  the  Parties :  Provided  alwi^  that 
the  Practice  as  to  Caution,  and  the  Power  to  reclaim  to  the  Inner  House  in 
nich  Cases,  shall  remain  as  at  p-esent ;  and  it  shall  not  be  necessary  to  affix  the 
Signet  to  any  Note  or  Bill  of  Suspension,  Interdict,  or  Liberation  presented  in 
the  Bill  Chamber. 


PART  IX. 
Summary  Petitions. 


And  with  respect  to  Procedure  by  way  of  Petition  or  summary  Application, 
be  it  enacted  as  follows : 

Summary  Petitions  to  be  brought  before  the  Lords  Ordinaries. 

199.  All  summary  Petitions  and  Apjplications  to  the  Lords  of  Council  and 
See^on  which  are  not  incident  to  Actions  or  Causes  actually  depending  at  the 
Time  of  presenting  the  same  shall  be  brought  before  One  of  the  Lords  Ordinaries 
officiating  in  the  Outer  House,  who  shall  deal  therewith  and  dispose  thereof  as 
to  him  shall  seem  just ;  and  in  particular  all  Petitions  and  Apphcations  falling 
under  any  of  the  Descriptions  following  shall  be  so  enroUea  before  and  dealt 
with  and  disposed  of  by  the  Lord  Ordinary,  and  shall  not  be  taken  in  the  fiLrst 
instance  before  either  of  the  Two  Divisions  of  the  Court ;  viz. 

1.  Petitions  and  Applications  under  any  of  the  various  Statutes  now  in  force 
relative  to  Entails : 

2.  Petitions  and  Applications  under  any  of  the  Creneral  Railway  Acts  or 
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under  the  Lands  Clauses  Consolidation  (Scotland)  Act,  18i5,  or  under  aoj 
Local  or  Personal  Act : 

3.  Petitions  and  Applications  relative  to  Money  consigned  under  any  Statute 
or  Law,  subject  to  the  Order,  Disposal,  or  Direction  of  the  Court  of  Seeaon: 

4.  Petitions  and  Applications  for  the  Appointment  of  Judicial  Factore,  Fac- 
tors loco  tutoris  or  loco  absentis,  or  Curators  honis^  or  by  a^  such  Facton 
or  Curators  for  extraordinary  or  special  Powers,  or  for  Exoneration  or 
Discharge : 

5.  All  Petitions,  Applications,  and  Reports  under  the  Act  of  the  Twelfth  and 
Thirteenth  Years  of  the  Reign  of  her  present  Majesty,  Chapter  Fifty-one, 
intituled  '  An  Act  for  the  better  Protection  of  the  Property  of  Pupils, 
*  absent  Persons,  and  Persons  under  mental  Incapacity  in  Scotland.* 

Answers  to  such  Petitions, 

200.  Where  Appearance  shall  be  made  and  Answers  lodged  to  any  Petition, 
whether  brought  in  the  first  instance  before  the  Lord  Ordhiary  or  oefore  One 
of  the  Divisions  of  the  Court,  a  Record  shall  be  made  up  and  closed  in  the  same 
Manner  as  is  herein  provided  with  respect  to  Actions  instituted  by  Bill  of 
Complaint. 

Inquiry  and  Judgment  upon  summary  Petitions. 

201.  The  Lord  Ordinary  before  whom  any  Petition,  Application,  or  Report 
shall  be  enrolled  or  brought  shall  have  full  Power  to  decide  and  dispose  of  the 
same,  after  making  such  Investigation  and  requiring  such  Assistance  from 
professional  Persons  or  Persons  of  Science  and  Skill  as  he  shall  judge  proper; 
and  his  Judgment  upon  the  Merits  shall  be  subject  to  Review  by  Reclaiming 
Note,  but  it  shall  not  be  competent  to  bring  under  the  Review  of  the  Court  any 
Interlocutor  pronounced  by  the  Lord  Ordinary  upon  any  such  Petition,  Appli- 
cation, or  Report  as  aforesaid,  with  a  view  to  Investigation  and  Inquiry  meKLj% 
and  which  does  not  finally  dispose  thereof  upon  tiie  Merits ;  and  t£e  Judgment 
of  the  Lord  Ordinary  granting  or  refusing  such  Petition  or  Application,  or 
disposing  of  any  such  Report,  shall  be  effectual  as  a  Judgment  of  the  Court 
upon  the  same,  but  shall  not  be  subject  to  Appeal,  unl^  the  same  shall  be 
brought  under  Review  as  herein-before  provided ;  but  nothing  herein  contained 
shall  affect  the  Right  of  any  Party  interested  to  apply  for  the  Recal  of  any 
Appointment  or  Order  pronounced  upon  such  Petition,  Application,  or  Report 
which  may  competently  be  made  the  Subject  of  Recal  according  to  the  existing 
Practice. 

Lord  Ordinary  may  report, 

202.  In  Cases  of  Urgency  the  Lord  Ordinary  may  report  YerbaUy  to  the 
Division  in  which  the  Petition  or  Application  depends ;  and  in  sudi  Cases  the 
Lord  Ordinary  shall  sit  along  with  tne  Judges  in  such  Division  for  the  Time, 
but  shall  not  be  entitled  to  vote  in  the  Division ;  and  shall  thereafter  gite 
Judgment  in  conformity  with  the  Opinion  and  Direction  of  the  said  BivisioD. 

Lord  Ordinary  on  Bills  to  have  interim  Jurisdiction  in  V€tcation  in  Petitions 

appropriated  to  Inner  House^  etc. 

203.  Any  Petition  whatever  which,  according  to  existing  Usage,  falls  to  be 
presented  in  One  of  the  Divisions  of  the  Court,  may  in  Vacation  be  presented 
to  and  laid  before  the  Lord  Ordinary  on  the  Bills,  who  is  hereby  authorized  and 
empowered  to  make  any  interim  Appointment,  interim  Order  for  Payment,  or 
Order  ad  /actum  praestandum^  or  for  Inquiry,  which  the  Justice  of  the  Case 
may  require ;  and  it  shall  be  lawful  for  either  of  the  Divisions  of  the  Court  to 
remit  any  Petition  depending  before  them  at  the  Termination  of  the  Session 
(whether  on  Reclaiming  Note  or  otherwise)  to  the  Lord  Ordinary  on  the  Bilk, 
with  general  Powers  to  make  any  such  interim  Appointment  or  (/rd^  as  afore- 
said, in  case  Circumstances  should  occur  to  render  such  (bder  neceasaiy  or 
expedient. 
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PART  X. 

JmiER  House  Procedure. 

And  with  respect  to  the  Review  of  Judgments  pronounced  by  the  Lords 
OrdinarieB,  and  the  Forms  of  Procedure  before  the  Diyisions  of  the  Court,  be 
it  enacted  as  f  oUows : 

Form  of  Reclaiming  Notes,     Schedule  F. 

204.  Reclaiming  Notes  to  the  Inner  House  against  Interlocutors  of  Lords 
Ordinaries  (Schedule  F.)  shall  not  hereafter  contain  any  specific  Prayer,  but 
shall  bear  in  general  Terms  that  the  Interlocutor  reclaimed  against  is  submitted 
to  Review,  and  pray  for  Recal  thereof  and  for  general  Relief ;  and  it  shall  be 
competent  to  present  a  Reclaiming  Note  against  any  Interlocutor  of  a  Lord 
Ordinary  at  any  Time  after  the  same  is  pronounced,  and 'before  Extract  of  an 
Interlocutor  whereby  the  whole  Cause  has  been  decided  in  the  Outer  House ; 
but  after  the  Process  has  Been  sent  to  the  Extractor  for  Extract  of  any  such 
Interlocutor  as  aforesaid,  then  such  Interlocutor  and  also  the  whole  Interlocu- 
tors of  the  Lord  Ordinary  not  previously  reclaimed  against  shall  be  final. 

Effect  to  he  given  to  Reclaiming  Note  against  final  Judgment. 

205.  Every  Reclaiming  Note,  whether  presented  before  or  after  the  whole 
Cause  has  been  decided  in  the  Outer  House,  and  in  whatever  Terms  the  same 
may  be  expressed,  shall  have  the  effect  of  subjecting  to  the  Review  of  the  Inner 
House  the  whole  of  the  Interlocutors  prefixed  thereto,  and  against  which  it 
bears  to  be  taken,  and  also  the  whole  of  every  prior  Interlocutor  of  the  Lord 
Ordinary,  of  whatever  Date,  not  only  at  the  Instance  of  the  Party  reclaiming, 
but  also  at  the  Instance  of  all  the  other  Parties  in  the  Cause,  to  the  Effect  of 
enabling  the  Court  to  do  complete  Justice,  without  Hindrance  from  the  Terms 
of  any  Interlocutor  which  may  have  been  pronounced  by  the  Lord  Ordinary, 
and  without  the  necessity  of  any  counter  Reclaiming  Note ;  and  after  a  Reclaim- 
ing Note  has  been  presented  the  Reclaimer  shall  not  be  at  liberty  to  withdraw 
it  without  the  Consent  of  all  the  other  Parties  in  the  Cause ;  and  if  he  shaU  not 
insist  therein^  any  other  Party  in  the  Cause  may  do  so  in  the  same  Way  as  if 
it  had  been  presented  at  his  own  Instance. 

Amendment  of  Reclaiming  Notes. 

206.  Any  Error  or  Default  in  the  Terms  of  a  Reclaiming  Note  may  be 
amended  at  any  Time,  and  no  Reclaiming  Note  shall  be  refused,  or  the  Cause 
ddayed  or  hindered,  on  account  of  any  such  Error  or  Defect. 

Definition  affinal  Judgment  in  Outer  House. 

207.  It  shall  be  held  that  the  whole  Cause  has  been  decided  in  the  Outer 
Hoose  when  an  Interlocutor  has  been  pronounced  by  the  Lord  Ordinary  which 
expressly  bears  to  be  a  Decision  of  the  whole  Cause,  or  which,  either  by  itself 
or  taken  along  with  previous  Interlocutors,  leaves  nothing  further  to  be  decided 
in  the  Cause,  although  Judgment  shall  not  have  been  pronounced  upon  all  the 
Points  or  Questions  raised  in  the  Cause ;  but  it  shall  not  prevent  a  Cause  from 
being  held  as  so  decided  that  Expenses,  if  found  due,  nave  not  been  taxed, 
mod&ed,  or  decerned  for ;  and  where  there  are  more  than  One  Pursuer  or  more 
than  One  Defender  in  a  Cause,  such  Cause  shall  not  be  held  to  have  been  finidly 
decided  until  it  shall  have  been  so  decided  with  respect  to  all  of  them. 

Reclaiming  Note  against  interlocutory  Judgments  not  to  have  the  Effect  of  removing 

the  Cause,  unless  Lord  Ordinary  so  direct. 

208.  A  Reclaiming  Note  presented  before  the  whole  Cause  has  been  decided 
in  the  Outer  House  may  be  brought  bv  lodging  such  Note  with  One  of  the  Clerks 
of  the  Division  of  the  Court  in  which  the  Cause  depends,  without  lodging  any 
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other  Paper  therewith,  and  such  Note  shall  not  have  the  Effect  of  remoTing 
the  Cause  or  the  Process  from  the  Outer  House,  or  of  staying  Procedure  before 
the  Lord  Ordinary,  or  of  excusing  Obedience  to  the  Interlocutor  redahned 
against,  unless  the  Lord  Ordinary  shall  otherwise  direct,  upon  Motion  made  for 
that  Purpose,  and  the  Decision  of  the  Lord  Ordinary  on  such  Motion  shsU  be 
final. 

Provision  for  enabling  Court  to  pronounce  Judgment  in  such  Cases, 

209.  Failing  such  Direction  as  aforesaid,  the  Process  shall  remain,  and  the 
Cause  shall  proceed  in  the  Outer  House  in  all  respeeto  aa  if  no  such  Reclaiming 
Note  had  been  presented,  until  it  is  advised  by  the  Inner  House,  when  the 
Court  shall  pronounce  such  Judgment  or  Order  as  it  shall  see  fit ;  and  when  the 
Cause  shall  he  called  for  Hearing  in  the  Inner  House  on  such  Reclaiming  Note, 
the  Process  shall,  if  required  by  either  Party  or  by  tlie  Court,  be  delivered  to 
the  Clerk  of  the  F^rocess  in  the  Inner  House,  but  shall  nevertheless  be  considered 
as  still  in  the  Outer  House ;  only  the  Interlocutor  Sheet  shall  be  delivered  ta 
such  Inner  House  Clerk,  that  the  Judgment  of  the  Court  may  be  written  there* 
on ;  and  it  shall  not  be  necessary  that  any  Cause  coming  before  the  Inner 
House  on  any  such  Reclaiming  Note  as  aforesaid  shall  pass  through  the  single 
Bills,  but  the  same  shall  be  put  out  in  tlie  Rolls  for  Hearing  without  any  written 
Order  or  Interlocutor  being  necessary  for  that  Purpose. 

After  final  Judgment  Cause  not  to  he  remitted. 

210.  After  the  whole  Cause  has  been  decided  in  the  Outer  Howe,  within  the 
Meaning  of  this  Act,  it  shall  not  be  lawful  for  the  Inner  House  to  remit  the 
same  hwck  to  the  Outer  House,  but  the  Cause,  when  taken  to  the  Inner  House, 
after  having  been  so  decided  in  the  Outer  House,  even  thoi^h  the  Interlocutor 
of  the  Lo^  Ordinary  or  any  of  the  Procedure  shall  be  held  to  have  been 
incompetent,  shall  remain  in  the  Inner  House  until  it  shall  be  finally  and 
completely  decided  in  the  Court  of  Session. 

Provision  as  to  Decrees  for  Expenses. 

211.  It  shall  not  be  lawful  to  reclaim  against  any  Decree  for  Expenses  pro- 
nounced by  the  Lord  Ordinary  after  the  whole  Cause  has  been  decided  in  the 
Outer  House,  unless  the  Merits  of  the  Cause  or  of  some  Part  thereof  be  also 
brought  under  Review  of  the  Inner  House. 

Final  Decree  in  the  Outer  House  may  be  extracted  after  Twenty-one  Days. 
Provision  as  to  interim  Extract  of  interlocutory  Decrees. 

212.  It  shall  not  be  lawful  to  extract  any  Decree  or  Interlocutor,  whereby 
the  whole  Cause  has  been  decided  in  the  Outer  House,  within  the  Meaning  of 
this  Act,  until  the  Elapse  of  Twenty-one  Days  from  the  Date  thereof }  and  it 
shall  not  be  lawful  to  extract  any  interim  Decree  or  Act  and  Warrant  pro- 
nounced in  the  Outer  House  untU  the  Elapse  of  Twenty-one  Days  from  the 
Date  thereof,  without  special  Allowance ;  and  it  shall  not  be  lawful  to  extract 
any  Act  and  Warrant  prononnced  by  a  Judge  i]^n  any  summary  Petition, 
or  any  Decree  or  Order  pronounced  by  a  JiMlge  in  the  Bill  Chamber,  until 
the  Ekpse  of  Eight  Days  from  the  Date  thereof,,  without  [fecial  Allowance ; 
provided  also,  that  where  Extract  shall  be  allowed  to  go  out  ad  interim  within 
a  shorter  Period  than  is  herein-before  specified,  in  respect  of  Urgency  or 
otherwise,  the  Reason  for  such  spedal  Allowanoe  shall  be  specified  in  the  Inter- 
locutor. 

Certain  Decrees  to  he  extractibU  without  special  AUowance. 

213.  Every  Decree  for  Expenses,  and  every  interim  Decree  or  Act  and 
Warrant,  granted  during  the  Dependence  of  a  Process,  and  which,  acoording 
to  the  former  Practice,  might  nave  been  extracted  ad  interim^  if  special 
AUowance  to  that  Effect  had  been  granted  by  the  Lord  Ordinary  or  the  Court, 
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shall  be  extracttble  ad  interim  without  the  Necessity  of  such  special  Allowance, 
Quleas  the  Lord  Ordinary  or  the  Court  shall  otherwise  direct ;  and  every  Decree 
for  Expenses  shall  be  held  to  include  a  Decree  for  the  Expense  of  extracting 
tiie  same. 

Inner  House  wuijf  order  Repayment  of  Money,  etc.^  recovered  under  interim  Decree 

in  Outer  Uoitse. 

214.  In  the  event  of  any  Reclaiming  Note  against  an  interim  Decree  or 
Interlocutor  pronounced  in  the  Outer  House  being  presented  after  such  interim 
Decree  has  been  implemented,  it  shall  be  lawful  for  the  Court,  in  the  Inter- 
locutor recalling  or  altering  such  interim  Decree  or  Interlocutor,  to  order  the 
Rcjayment  of  any  Money  recovered  in  implement  thereof,  or  to  pronounce 
auch  other  Order  or  Warrant  ad  factum  prsestandum  as  may  be  necessary  in 
order  to  give  Effect  to  such  Recal  or  Alteration  of  the  Lord  Ordinary's  Inter- 
locator,  notwithstanding  that  the  Interlocutor  of  the  Lord  Ordinary  may  have 
be^  extracted  and  put  to  Execution. 

Provision  as  to  lodging  Papers  on  Box  Days. 

215.  Where  the  Period  allowed  by  this  Act  for  lodging  any  Report,  Pro- 
duction, Pleading,  or  other  Paper  shall  expire  during  Vacation  or  Recess,  such 
Paper  shall  be  returnable  on  the  last  Day  allowed  for  lodging  the  same,  if  a 
B<Dx  Day,  or  if  otherwise  on  the  next  Box  Day  or  Sederunt  Day  thereafter ; 
and  where  the  Periods  of  Twenty-one  Days  and  Eight  Days  within  which  Ex- 
tract of  certain  Decrees,  Acts,  and  Warrants,  and  Interlocutors,  is  by  this  Act 
prohibited,  shall  expire  on  any  Day  in  Vacation  or  Recess,  not  being  a  Box 
Daj,  such  Period  shall  be  held  to  be  extended  so  as  to  include  the  whole  of  the 
uext  Box  Day  or  Sederunt  Day,  whichever  shall  first  happen. 

Ljrd  Ordinary  on  the  Bills  may  grant  Decree  for  Default  in  lodging  Paper  due 

on  Box  Day. 

216.  The  Lord  Ordinary  officiating  on  the  Bills  is  hereby  empowered  to  hold 
a  special  Sittings  on  the  Second  or  any  subsequent  Day  which  he  may  appoint 
after  each  Box  Day  in  Vacation  and  Recess,  and  at  such  Sittings  to  grant 
Decrees  in  Absence  and  for  Default  in  lodging  Papers  due  on  such  Box  Day  ; 
and  for  that  Purpose  the  Process  may  be  transmitted  from  the  Office  of  any 
<  lerk  in  the  Court  of  Session  to  the  Office  of  the  Clerk  of  the  Bills  :  Provided 
always,  that  the  Lord  Ordinary  on  the  Bills  shall  have  the  same  Power  of 
KHinting  Prorogations  and  of  receiving  any  Paper  which  the  Lord  Ordinary  or 
the  Court  would  have  had  if  such  Motion  for  Decree  had  been  made  in  Time  of 
^festoon. 

Lord  Ordinaries  not  to  report  Causes, 

217.  The  Practice  of  reporting  Causes  to  the  whole  Court  and  the  Practice 
of  reporting  Causes  and  incidental  Matters  to  the  Divisions  of  the  Court  are 
bcreby  abolished ;  except  in  so  far  as  relates  to  the  Power  herein-before  conferred 
of  reporting  Questions  arising  upon  summary  Petitions  and  Applications. 

Written  Argument  abolished. 

218.'  It  shall  not  be  lawful  for  the  Lord  Ordinary  or  for  the  Court  to  order 
Argument  in  Writing  in  any  Action  or  Proceeding  whatsoever. 

Court  may  order  Questions  of  Difficulty  and  Importance  to  he  argued  before  the 

whole  Court. 

219.  U  shall  be  competent  to  either  Division  of  the  Court,  in  resi)ect  of  the 
Hifficulty  and  Importance  of  any  Cause,  or  of  any  Question  of  Law  arising 
therein,  to  direct  the  Cause  or  any  such  Question  of  Law  to  be  argued  before 
the  whole  Court,  and  the  Cause  or  Question  shall  thereupon  be  argued  before  a 
Quorum  of  the  Division  in  which  the  Cause  depends,  in  consultation  with  the 


344  COURT  OF  SESSION  BILL. 

Judges  of  the  other  Division  and  the  Lords  Ordinaries,  or  so  many  of  them  as 
can  oonvenieotly  attend  (Seven  Judges  at  least  being  nresent  at  such  Hearing); 
and  in  the  Interlocutor  appointing  such  Hearing  the  Question  or  QuesUons  of 
Law  on  which  the  Opinions  of  the  Judges  of  the  other  Division  and  LoidB 
Ordinaries  are  desired  shdl  he  stated,  or  indicated  by  Reference  to  the  Record ; 
and  the  consulted  Judges  present  at  the  Hearing  shall  communicate  their 
Opinion  or  Opinions  in  Writing  to  the  Division ;  and  the  Judgment  to  be  pro- 
nounced hereupon  is^all  be  according  to  the  Opinion  of  the  Majority  of  the 
Judges  present  at  the  Hearing,  and  shall  bear  to  be  the  Judgment  of  the  Divi- 
sion before  which  the  Cause  depends,  after  consulting  with  the  other  Judges. 

Provision  in  case  of  Death  or  Resignation  of  Judges  after  siu;h  Hearing. 

220.  Seven  Judges  shall  be  a  Quorum  for  the  Purpose  of  hearing  and  deter- 
mining all  Matters  referred  to  the  whole  Court,  and  it  shall  not  be  necessary  to 
direct  a  Rehearing  of  any  Case  or  Matter  in  consequence  of  the  Death  or  Resig- 
nation of  any  Judge  or  Judges  present  at  the  Hearing  before  Judgment  shall 
have  been  pronounced,  unless  by  reason  of  such  Death  or  Resignation  there  sbJl 
not  remain  a  Quorum  for  the  Determination  of  such  Case  or  Matter,  or  that  the 
Judges  who  have  taken  part  in  the  Hearing  shall  be  equally  divided  in  Opinion; 
and  in  all  Cases  where  the  Judges  present  at  the  Hearmg  of  any  Argument  he- 
fore  the  whole  Court,  or  where  sucn  of  them  as  may  eventually  be  able  to  take 
part  in  the  Judgment,  shall  be  equally  divided  in  Opinion,  it  shall  be  lawful  for 
the  Division  before  which  the  Cause  depends  to  order  a  Rehearing,  upon  which 
the  same  Procedure  shall  be  had  as  is  herein-before  provided  with  respect  to  anj 
original  Hearing  before  the  whole  Court. 

After  Avizandum  made^  Court  not  to  order  Hearing, 

221.  It  shall  not  be  competent  to  direct  any  Cause  or  Question  to  be  argued 
before  the  whole  Court  after  the  Parties  have  been  fully  heard  by  the  Division 
in  which  the  Cause  depends,  and  Avizandum  shall  have  been  made  upon  the 
Debate,  except  in  the  Case  of  an  equal  Division  of  Opinion  upon  a  Special  Ver- 
dict or  Special  Case  settled  at  a  Trial,  as  herein-after  provided. 

In  case  of  Equality ^  Interlocutor  to  he  allowed  to  standi  etc. 

222.  In  the  event  of  the  Judges  being  equally  divided  in  Opinion  upon  any 
Matter  coming  before  either  of  the  Divisions  under  a  Reclaiming  Note  or  Note 
of  Appeal  (including  Bankruptcy  Appeals),  the  Judgment  of  the  Lord  Oidinaiy 
or  of  the  Inferior  Court  shall  be  adhered  to  or  affirmed.  In  the  event  of  the 
Judges  being  equally  divided  in  Opinion  upon  the  Merits  of  any  Petition  or 
Pro^deding  coming  before  such  Division  in  tne  first  instance,  Judgment  shall  he 
given  for  the  Respondent ;  and  in  the  event  of  an  equal  Division  in  Opinion 
upon  any  incidental  Motion  such  Motion  shall  be  refused. 

Provision  as  to  equal  Division  in  Jury  Cases, 

223.  No  new  Trial  shall  be  granted,  and  no  Verdict  of  a  Jury  shall  be  dis- 
charged or  set  aside,  by  the  Division  in  which  the  Cause  depends,  unless  is 
conformity  with  the  Opinion  of  a  Majority  of  the  Judges  of  uxe  Division,  and 
in  case  of  equal  Division  Judgment  shall  be  given  in  conformity  with  the 
Verdict. 

Hearing  may  he  ordered  in  case  of  equal  Division  of  Opinion  upon  Special 

Verdict  or  Case, 

224.  In  the  event  of  the  Judges  being  equally  divided  in  Opinion  upon  the 
Matters  submitted  to  either  of  the  Divisions  at  the  Hearing  on  a  Special  Verdict 
or  Special  Case  settled  at  a  Jury  Trial  (including  in  this  Provision  any  Matter 
of  Law  arising  upon  the  Record  which  may  have  been  appointed  to  be  argued 
along  with  such  Special  Verdict  or  Special  Case),  tlie  Division  may  direct  a 
Hearing  before  the  whole  Court ;  and  Judgment  shidl  be  given  in  conformity 
with  the  Result  of  such  Hearing. 
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Prorogation  of  Time  for  lodging  Papers  and  Reports, 

225.  The  Powers  of  the  Lord  Ordinary  and  the  Court  in  relation  to  the  Pro- 
rogation of  the  Time  for  lodging  Minutes  and  Reports,  and  also  in  relation  to 
the  Pftrogation  of  CommisBionB,  shall  remain  as  at  present,  subject  to  any  Re- 
gulations which  the  Court  may  hereafter  think  fit  to  make  by  Act  of  Sederunt ; 
aud  all  sach  Papers  and  Matters  as  aforesaid  may,  if  the  Court  think  fit,  be  re- 
eeired  of  Consent  after  the  Expiry  of  the  Period  allowed  for  receiving  the  same ; 
bat  nothing  herein  contained  shall  be  taken  to  authorize  the  Extension  of  the 
Time  for  lodging  any  Paper  forming  Part  of  the  Record  in  any  Action,  except 
in  60  far  as  such  Extension  of  Time  may  be  obtained  in  the  Manner  herein-before 
provided. 


PART  XL 

Judicial  Arrangements. 

And  whereas  some  of  the  Statutes  by  this  Act  repealed  which  relate  to  the 
Practice  of  the  Court  of  Session  also  contain  Provisions  relative  to  the  Consti- 
tution of  the  said  Court,  which  have  been  partially  superseded  by  the  Provisions 
of  other  Statutes  now  in  force,  but  it  is  doubtful  how  far  the  general  Repeal  of 
Buch  first-mentioned  Statutes  might  tend  to  affect  the  Constitution  of  the  Court 
as  now  established  ;  And  whereas  it  is  expedient  to  make  further  Provision  for 
the  Discharge  of  the  Duties  of  the  Lord  Ordinary  officiating  in  the  Bill  Cham- 
ber;  he  it  enacted  and  declared  as  follows : 

Constitution  of  the  Outer  and  Inner  Houses  of  the  Court, 

226.  That  the  said  Court  shall  continue  to  consist  of  the  Lord  President  of 
the  said  Court,  and  Three  ordinary  Lords  of  Session  sitting  in  the  First  Division 
thereof,  the  Lord  Justice-Clerk  presiding,  and  Three  ordinary  I^rds  of  Session 
EittiDg  in  the  Second  Division  thereof,  and  the  Five  ordinary  Lords  of  Session 
sittiog  in  the  Outer  House ;  and  that  the  Junior  Judge  of  the  Court  of  Session 
for  the  Time  being,  sitting  in  the  Outer  House,  shall  in  future  discharge  the 
Duties  of  Lord  Oi&nary  in  Teind  Cases ;  and  that  the  Duties  of  Lord  Ordinary 
on  the  Bills  shall  in  Time  of  Session  be  discharged  by  the  Lords  Ordinaries  in 
rotation,  in  such  Order  as  may  be  prescribed  by  Act  of  Sederunt ;  and  shall 
daring  the  Spring  and  Autumn  Vacations,  and  the  Christmas  Recess,  be  dis- 
charged in  Iu>tation  by  the  Six  Judges  of  the  Court  of  Session,  who  are  not  also 
Jodges  of  Court  of  Justiciary,  in  the  Manner  prescribed  by  an  Act  of  Sederunt 
of  the  Eighth  Day  of  August  One  thousand  eight  hundred  and  thirty-nine,  or 
in  such  other  Older  or  Rotation  as  the  Court  may  by  any  Act  or  Acts  of 
Sederunt  hereafter  appoint;  with  Power  to  all  the  Judges  of  the  Court  of 
Session,  in  case  of  the  Death,  Resignation,*  Indisposition,  legal  Declinature,  or 
necessary  Absence  of  any  of  the  Six  Judges  in  Vacation  or  Recess,  to  act  in 
place  of  such  Judge. 

Vacancies  how  to  be  supplied. 

227.  When  any  Vacancy  shall  occur  in  either  of  the  Divisions  by  the  Death 
or  Resignation  of  any  of  the  ordinary  Judges  sitting  therein,  such  Vacancy 
shaU,  unle8B*her  Majesty  shall  otherwise  direct,  as  after  mentioned,  be  supplied 
hj  the  Senior  Judge  in  the  Outer  House  taking  his  Seat  in  such  Division  as  soon 
as  another  Judge  lawfully  appointed  shidl  have  taken  his  Seat  in  the  Outer 
House. 

Her  Majesty  may  in  certain  Cases  allow  a  Judge  to  be  transferred  from  one 

Division  to  the  other. 

228.  It  shall  be  lawful  for  her  Majesty,  her  Heirs  and  Successors,  upon  a 

VOL.  VII.  NO.  LXXVni.--JUNE  1868.  2  X 


346  COURT  OF  SESSION  BILL. 

Vacancy  arisiDg  by  Death  or  Resignation  in  either  of  the  Divisions  of  the  Court, 
to  order  and  direct  by  a  Warrant  under  her  Majes^'s  Sign  Manual  that  any 
One  of  the  ordinary  Judges  sitting  in  the  Division  where  the  Vacancy  shall  not 
have  arisen  (if  such  Judge  shall  desire  it)  shall  sit  in  the  Division  where  the 
Vacancy  shall  have  arisen,  and  that  the  Vacancy  thus  created  in  the  Divisbn 
from  which  the  said  Judge  shall  have  been  removed  shall  be  supplied  by  the 
Senior  Judge  officiating  in  the  Outer  House,  who  shall  thereby  be  enabled  to 
sit  in  the  said  Division :  Provided  always,  that  in  the  Case  of  the  Removal  of 
any  of  the  said  Judges  from  the  one  of  the  said  Divisions  to  the  other,  each 
Judge  dbAll  have  Rank  and  Precedence  as  an  ordinary  Judge  in  the  Division  to 
which  he  shall  be  removed  according  to  and  from  the  Date  of  his  original  Ap- 
pointment as  a  Judge  to  the  Court  of  Session. 

Presidency  of  the  Divisions. 

229.  In  the  Absence  of  the  Lord  President,  the  liOrd  Justice-Clerk,  whom 
failing  the  Senior  Judge  present,  shall  preside  at  all  Meetings  of  the  whole 
Court.  In  the  Absence  of  the  President  of  either  Division,  the  Senior  Judge 
present  shall  preside  in  that  Division.  Three  Judees  are  and  shall  be  a  Quorum 
in  either  Division ;  and,  in  future.  Seven  Judges  shall  be  a  Quorum  of  the  whole 
Court,  as  well  for  hearing  and  determining  Causes  as  for  the  Enactment  of  Acta 
of  Sederunt  and  other  Business. 

In  certain  Cases  One  of  the  Outer  House  Judges  may  he  called  in  to  form  a 

Quorum  in  either  Division. 

230.  Where,  by  reason  of  Death,  Resignation,  Indisposition,  legal  Dedinatun, 
or  necessary  Absence,  the  Number  of  Judges  of  either  Division  able  to  attend  is 
reduced  to  less  than  a  Quorum  of  Three,  in  any  such  Case  it  shall  be  competent 
for  the  remaining  Judges  to  call  in  One  or  more  of  the  Judges  officiating  in  the 
Outer  House,  beginning  with  the  Senior,  which  Judge  or  Judges  so  called  in  shall 
adjudicate  in  all  Causes  brought  before  them  in  such  Division  as  if  he  or  ther 
were  Members  of  such  Division. 

Provision  in  case  of  temporary  Vacancy  in  the  Bill  Chamber, 

2dl.  In  case  of  the  Death,  Resignation,  Indisposition,  or  necessary  Absence  of 
the  Lord  Ordinary  officiating  in  the  Bill  Chamber  during  Session,  it  shall  be 
lawful  for  the  whole  Court  or  a  Quorum  thereof  to  appoint  another  Judge  to 
act  for  him,  or  to  appoint  the  other  Four  Lords  Ordinaries  to  officiate  in  rota- 
tion in  the  Bill  Chamber  until  he  shall  again  officiate,  or  until  another  Judge 
shall  officiate  in  the  regular  Rotation. 

Motion  Roll  of  Lord  Ordinary  may  he  taken  up  hy  another  Judge. 

282.  In  case  of  the  Death,  Resignation,  Indisposition,  or  necessary  Afasenee 
(as  in  conducting  a  Trial  or  Proof)  of  any  Lord  Ordinary  officiating  in  the 
Outer  House,  it  e£all  be  lawful  for  any  other  Judge,  upon  the  verbal  RequisitioB 
of  the  Lord  President,  to  take  up  the  Motion  Roll  of  such  Lord  Ordinary ;  and 
in  case  of  Indisposition  or  temporary  Absence  any  Judge  m^  take  up  the 
Motion  Roll  of  such  Lord  Ordinary,  at  his  Request ;  and  this  Provision  shall 
apply  to  Teind  and  Exchequer  Causes. 

Provision  for  certain  Cases  of  Declinature. 

283.  In  case  of  the  legal  Declinature  of  any  Lord  Ordinary,  the  Presidoit  of 
the  Division  of  the  Court  in  which  the  Cause  depends  may  remit  the  Cause  to 
any  other  Lord  Ordinary,  and  for  that  Purpose  the  Process  may  be  laid  before 
the  Lord  President  or  the  Lord  Justice-Clerk,  as  the  Case  may  be,  at  Chambers, 
without  any  Report  or  Enrolment. 

In  case  of  Emergency  any  Judge  may  act  in  Absence  of  Bill  Chamber  Judge* 
234.  In  case  of  the  Death,  Resignation,  Indisposition,  necesaary  Abeoice,  or 
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legal  Declinature  of  the  Lord  Ordinary  officiating  in  the  Bill  Chamber  during 
the  Period  of  the  Session,  but  at  a  Time  when  the  Court  is  not  actually  sitting, 
any  Judge  of  the  Court  of  Session,  on  a  due  Statement  by  any  of  the  Clerks  of 
the  Bill  Chamber  of  such  Fact,  and  of  some  Urgency  in  the  Case,  shall  and  may 
pronounce  on  any  Bill  or  Petition  which  may  in  such  Case  be  laid  before  him 
BQch  Interlocutor  as  Circumstances  may  require. 

Admission  of  Judges  of  the  Court  0/ Session  regulated. 

235.  It  shall  not  be  necessary  for  the  Court  of  Session  to  reqoire  any  ordinary 
Judge  who  may  hereafter  be  appointed  by  her  Majesty,  her  Heirs  or  Successors, 
to  undergo  the  customary  Trials  prior  to  his  Admission,  but  any  such  Judge 
possessing  the  Qualification  required  by  the  Treaty  of  Union  may,  on  Presenta- 
tion of  his  Commission  under  her  Maieety^s  Sign  Manual,  be  immediately 
admitted  to  sit  as  a  Judge  of  the  said  (Jourt,  in  like  Manner  as  the  Presidents 
of  the  Two  Divisions  of  the  Court  are  admitted. 

Enrolment  of  new  Causes  regulated. 

236.  The  Practice  of  entering  new  Causes  in  the  Calling  Lists  of  the  Court 
of  Session  is  hereby  abolished,  and  such  Calling  Lists,  as  well  as  the  weekly 
printed  Rolls  of  the  Court  of  Session,  shall,  from  and  after  the  First  Day  of 
November  next  ensuing,  be  discontinued,  and  in  lieu  thereof  the  Clerks  to  the 
Lords  Ordinaries  shall  keep  a  Roll  or  Rolls  of  Causes,  in  which  all  new  Causes 
lodged  for  Enrolment  before  such  Lords  Ordinaries  shall  be  entered ;  and  the 
Keepers  of  the  Inner  House  Rolls  shall,  in  addition  to  the  Rolls  now  kept  by 
them,  keep  the  Roll  of  Appeals  appointed  to  be  kept  in  Part  Yll.  of  this  Act, 
in  which  they  shall  enter  all  Appeals  from  and  Suspensions  of  Inferior  Court 
Decrees  and  Interlocutors  brought  before  the  respective  Divisions  of  the  Inner 
House ;  and  all  First  Enrolments  of  Appeals  and  Outer  House  Causes  shall  be 
pabhsbed  in  the  daily  Hand  Rolls  of  the  Court  of  Session  in  the  Number  issued 
next  after  the  Papers  have  been  lodged  for  Enrolment,  and  such  Enrolment  may 
be  made  and  published  in  the  Manner  now  practised  with  respect  to  the  Enrol- 
ment of  single  Bills  and  Petitions  before  the  Junior  Lord  Ordinary. 

Lord  President  may  transfer  Causes. 

237.  It  shall  be  lawful  for  the  Lord  President  of  the  Court  of  Session,  from 
Time  to  Time  as  it  shall  appear  to  him  to  be  necessary  or  expedient,  with  a 
view  to  promote  the  due  Despatch  of  the  Business  of  the  Court,  to  transfer 
Caoses  mm  one  Division  of  the  Court  to  the  other,  and  from  any  one  Lord 
Ordinary  to  any  other  Lord  Ordinary,  to  such  an  Extent  as  he  shall  judge  to  be 
necessary  or  expedient  for  the  Purpose  of  promoting  Despatch  and  preventing 
Delay ;  and  to  enable  the  said  Lord  President  to  exercise  such  Power,  it  shall 
be  lawful  for  him  to  require  the  Keepers  of  the  Rolls  of  the  respective  Divisions, 
the  Principal  and  Depute  Clerks  of  Session,  and  the  Clerks  of  the  several  Lords 
Ordinary,  or  of  any  of  them,  to  transmit  to  him  from  Time  to  Time  as  he  shall 
direct  Lists  of  the  whole  Causes  depending  before  such  Divisions  respectively 
and  the  several  Lords  Ordinaries,  and  also  to  attend  upon  him  from  Time  to 
Time,  and  give  such  Information  in  regard  to  such  Lists  and  the  State  of  the 
Bosineai  generally  as  he  may  require. 

Form  of  such  Transference. 

288.  When  the  Lord  President  shall  at  any  Time  judge  it  necessary  to 
transfer  Causea  from  the  one  Division  to  the  other,  or  from  any  one  Lord 
Ordinary  to  any  other  Lord  Ordinary,  under  the  Power  hereby  given,  he  shall 
require  to  be  prepared  a  List  or  Lists  of  the  Causes  transferred ;  and  every  such 
Li«t  shall  have  a  Title  specifying  the  Division  from  which  or  the  Lord  Ordinary 
from  whom,  and  also  the  Division  to  which  and  the  Lord  Ordinary  to  whom  the 
Transference  is  made,  and  bearing  that  such  Transference  is  made  by  the  Lord 
President  under  the  Authority  of  this  Act ;  and  every  such  List  shall  be  dated 
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and  subscribed  at  the  End  thereof  by  the  said  Lord  Presid^it,  and  shall  be 
effectual  to  operate  a  Transference  of  the  Causes  therein  contained  in  Terms  of 
the  Title  thereof,  and  the  Causes  shall  thereafter  be  held  to  depend  before  the 
Diyision  to  which  or  the  Lord  Ordinary  to  whom  the  Transference  is  made,  in 
the  same  Manner  and  to  the  same  Effect  in  all  respects  as  if  such  Causes  had 
originally  depended  before  such  Division  or  Lord  Ordinary ;  and  it  shall  he 
sufficient  that  the  Causes  shall  be  entered  in  the  said  Lists  in  the  same  Manner 
in  which  Causes  are  in  use  to  be  entered  in  the  I^ng  Rolls  of  the  DiyisioDS  or 
the  Debate  Rolls  of  the  Lords  Ordinaries :  Proyided  always,  that  all  Causes  so 
transferred  shall  be  taken  from  the  Causes  last  enrolled  in  the  Order  of  their 
Enrolment,  unless  from  Connection  with  any  depending  Action  or  other  similar 
Reason  it  may  appear  proper  not  to  transfer  any  particular  Cause. 

List  of  trans/erred  Cases  to  he  published. 

239.  Every  List  of  Causes  transferred  by  the  Lord  President  as  aforesaid 
shall  be  entered  in  the  Books  of  Sederunt,  and  shall  be  forthwith  printed  and 
published  on  the  Walls  of  the  Court,  and  shall  also  be  published  in  the  Minute 
Book. 

Remits  ob  contingentiam  regulated. 

240.  Where  any  Action  or  Proceeding  has  been  brought  before  One  of  the 
Divisions  or  Lords  Ordinaries,  the  other  Diyision  or  any  of  the  other  Lords 
Ordinaries  shall  remit  any  Action  or  Proceeding  subsequently  brought  before 
them  relating  to  the  same  Subject,  Matter,  or  Thing,  or  having  a  Connection  or 
Contingency  therewith,  to  the  Division  or  Lord  Ordinary  before  whom  the 
First  Action  or  Proceeding  had  been  previously  brought ;  and  it  shall  be  lawful 
for  One  of  tbe^  Divisions  of  the  Court  to  remit  a  Cause  to  the  other  Division,  or 
for  One  Lord  Ordinary  to  remit  a  Cause  to  another  Lord  Ordinary,  of  consent 
of  all  the  Parties,  which  Consent  shall  be  given  by  a  joint  Minute  or  Note. 

Sittings  of  the  Court, 

241.  The  ordinary  Sittings  of  the  Court,  both  Inner  and  Outer  Hotises,  shall 
henceforward  be  as  follows ;  viz.,  the  Summer  Session  shall  in  each  Year  com- 
mence on  the  first  lawful  Day  (Monday  excepted)  which  shall  happen  next  after 
the  Eleventh  Day  of  May,  and  shall  end  on  the  Twentieth  Day  of  July,  or  when 
that  Day  shall  fidl  upon  Sunday  or  Monday  on  the  Saturday  immediately  pre- 
ceding ;  and  the  Winter  Session  shall  in  each  Year  commence  on  the  first  law- 
ful Day  (Monday  excepted)  which  shall  happen  next  after  the  Day 
of  ,  and  shall  end  on  the  Twentieth  Day  of  March,  or  when  that 
Day  shall  faU  upon  Sunday  or  Monday  on  the  Saturday  immediately  preceding ; 
and  it  shall  not  be  lawful  for  the  said  Court  to  make  an  adjournment  at  & 
Christmas  Recess  for  a  longer  Period  than                      Days. 


PART  XII. 
Appeals  m  the  House  of  Lords. 


And  with  respect  to  the  Review  of  Judgments  of  the  Court  of  SeasioD  by 
Appeal  to  the  House  of  Lords,  be  it  enacted  as  follows : 

Appeals  from  Interlocutors  of  Lords  Ordinaries  shall  not  be  received. 
242.  It  shall  not  be  lawful  for  the  House  of  Lords  to  receive  an  Appeal  from 
any  Interlocutor  or  Decree  pronounced  by  any  Lord  Ordinary  in  the  Court  of 
Session :  Provided  always,  that  in  reviewing  any  Interlocutor  or  Decree  pro- 
nounced by  the  Court  of  Session  in  one  of  its  Divisions,  whether  in  its  oidiniiy 
Jurisdiction,  or  sitting  as  a  Court  of  Review  in  the  Bill  Chamber,  or  uthe 
Court  of  Commissioners  for  Teinds,  or  as  the  Court  of  Exchequer  in  Scotland, 
it  shall  be  lawful  for  the  House  of  Lords  to  pronounce  such  Judgment  as  the 
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Court  of  Session  ought  to  have  pronounced,  and  in  bo  doing  to  recal  or  alter 
any  Interlocutor  of  the  Lord  Ordinary  which  ought  to  have  been  recalled  or 
altered  by  the  eaid  Court. 

Incompetent  to  appeal  from  Interlocutor  allowing  Proof,  unless  disposing  of  other 

Matters. 

243.  It  shall  not  be  competent  to  appeal  to  the  House  of  Lords  from  any  In- 
terlocutor whereby  a  Trial  by  Jury,  or  a  Proof  before  the  Lord  Ordinary,  or 
before  One  of  the  Examiners  of  Court,  is  allowed,  whether  such  Trial  or  Proof 
relate  to  the  whole  or  Part  of  a  Cause,  or  from  any  Interlocutor  whereby  the 
Cause  or  Part  thereof  is  remitted  to  such  Examiner  or  to  an  Accountant  or 
other  Person  for  Investigation,  or  to  appeal  from  any  Interlocutor  granting  a 
Diligence,  or  granting  Commission  to  examine  Witnesses  in  Cases  where  the 
Court  has  a  discretionary  Power  of  granting  Commission  for  that  Purpose ;  pro- 
vided that  where  any  such  Order  or  Allowance  of  Proof  by  Jury  Trial  or  other- 
wise is  contained  in  an  Interlocutor  deciding  any  Question  which  may  compe- 
tently be  made  the  Subject  of  Appeal,  it  shall  be  lawful  for  the  Party  decided 
against  to  appeal  from  the  whole  of  such  Interlocutor  immediately,  if  the  Court, 
in  its  Discretion,  think  fit  that  an  Appeal  should  be  allowed ;  provided  also, 
that  in  the  event  of  an  Appeal  being  competently  presented  against  any  subse- 
qnent  Interlocntor,  it  shall  be  lawful  for  the  Party  against  whom  such  first- 
mentioned  Interlocutor  has  been  pronounced  to  bring  the  same  under  the  Review 
of  the  House  of  Lords  along  with  any  such  subsequent  Interlocutor  or  by  Cross 
Appeal 

Appeals  from  Interlocutors  consequent  on  Jury  Trial  regulated, 

» 

244.  In  all  Cases  of  Motions  for  a  new  Trial  upon  the  Ground  that  the  Judge 
has  not  ruled  according  to  Law,  if  the  Rule  to  show  Cause  be  refused,  or  if 
granted  be  then  discharged  or  made  absolute,  the  Party  decided  against  may 
appeal,  provided  any  One  of  the  Judges  dissent  from  the  Rule  being  refused  or 
when  granted  being  discharged  or  made  absolute,  as  the  Case  may  be,  or  pro- 
vided the  Court  in  its  Discretion  think  fit  that  an  Appeal  should  be  allowed, 
but  if  otherwise  the  Decision  of  the  Coiirt  shall  be  final ;  provided  that  where 
the  Application  for  a  new  Trial  is  upon  Matter  of  Discretion  only,  as  on  the 
Ground  t^at  the  Verdict  was  against  the  Weight  of  Evidence  or  otherwise,  such 
Appeal  shall  not  be  competent. 

Appeals  from  Judgments  upon  Special  Verdict,  etc, 

245.  It  shall  be  competent  to  appeal  immediately  from  a  Judgment  upon  a 
Special  Verdict,  from  a  Judgment  on  a  Special  Case  settled  at  a  Trial,  from  a 
Judgment  upon  an  Application  to  enter  a  Verdict  or  Judgment  upon  a  Point 
reserved  at  Irial,  from  a  Judgment  upon  a  Motion  to  enter  Judgment  in  favour 
of  a  Party  against  whom  a  Verdict  has  been  returned  upon  Matter  of  Law  aris- 
ing upon  the  Record,  from  a  Judgment  upon  a  Bill  of  Exceptions,  and  from  a 
Judgment  applying  a  Verdict,  although  in  any  of  the  Caaes  herein  mentioned 
the  Judgment  app^ed  from  may  not  exhaust  the  whole  Merita  of  the  Cause. 

General  Provisions  with  respect  to  final  and  interlocutory  Judgments,         * 

246.  And  with  respect  to  Interlocutors  and  Decrees  other  than  such  as  are 
herem-befoTe  specified,  be  it  enacted,  That  it  shall  not  be  competent  to  append 
from  interlocaiory  Judgments,  but  such  Appeals  shall  be  allowed  only  from 
Judgments  or  Decrees  on  the  whole  Merits  of  the  Cause,  unless  the  Court,  in  its 
Discretioa,  think  fit  that  an  Appeal  should  be  allowed,  or  unless  one  of  the 
Judges  shall  dissent  from  such  interlocutory  Judgment :  Provided  always,  that 
in  the  event  of  an  Appeal  being  competently  presented  against  any  Decree  or 
Judgment,  it  shall  be  lawful  for  either  Party  at  the  same  Time  to  appeal  to  the 
Uontte  of  Lords  from  any  such  interlocutory  Judgment. 
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247.  In  all  Cases  in  which  any  of  the  Parties  shall  desire  to  appeal  from  an 
interlocutory  Judgment  of  the  Court  of  Session  on  the  Ground  that  One  of  the 
Judges  has  dissented  from  such  interlocutory  Judgment,  the  Party  desiring  to 
appeal  from  such  Judgment  shall  apply  by  Petition  to  the  Court  for  Leave  to 
appeal ;  and  if  any  of  the  Judges  shall  have  dissented  from  the  Judgment, 
I^eave  shall  be  granted  ;  and  the  Interlocutor  granting  Leare  to  appeal  upon 
that  Ground  shall  in  any  Question  as  to  the  Competency  of  such  Appeal  be 
conclusiye  Evidence  that  there  was  a  Difference  of  Opinion  amo^g  the  Judges 
with  respect  to  such  Judgment. 

House  of  Lards  may  regulate  Time  of  Hearing. 

248.  It  shall  be  lawful  for  the  House  of  Lords  by  Standing  Order  from  Time 
to  Time  to  direct  that  any  particular  Class  of  Appeals  from  the  Court  of  Session 
shall  have  Priority  over  other  Appeals  from  the  said  Court  in  the  List  of  Ap- 
peals set  down  for  Hearing. 

Limitation  as  to  Time  for  presenting  Appeal, 

249.  Judgments,  Decrees,  and  Orders  of  the  Court  of  Session  are  and  shaQ 
be  final,  and  not  subject  to  be  complained  of  by  Appeal  to  the  House  of  Lords, 
unless  the  Petition  of  Appeal  shall  be  lodged  with  tne  Clerk  of  the  Parliament 
or  the  Clerk  Assistant  within  Two  Years  from  the  Date  of  signing  the  last 
Interlocutor  appealed  from,  or  before  the  End  of  Fourteen  Days,  to  be  ac- 
counted from  and  after  the  First  Day  of  the  Session  or  Meeting  of  Parliament 
for  the  Despatch  of  Public  Business  next  ensuing  the  said  Two  Years :  Pro- 
vided always,  that  when  the  Person  or  Persons  entitled  to  appeal  shall  be  out 
of  the  Kingdom  of  Great  Britain  and  Ireland  it  shall  be  competent  for  him  or 
them  to  enter  an  Appeal  at  any  Time  withiii  Five  Years  from  the  Date  of  the 
last  Interlocutor,  if  ne  or  they  shall  remain  abroad  so  long,  or  within  Two 
Years  from  the  Time  of  coming  into  Great  Britain  or  Ireland,  the  Time  allowed 
to  such  Person  or  Persons  for  lodging  his  or  their  Appeal  in  no  Case  on  account 
of  mere  Absence  exceeding  the  foresaid  Space  of  Five  Years,  together  with  the 
Space  that  may  elapse  before  the  End  of  the  Fourteenth  Day  from  and  after 
the  Session  or  Meeting  of  Parliament  next  after  the  Expiration  of  the  said  Five 
Years ;  and  in  case  the  Person  or  Persons  so  entitled  to  appeal  shall  be  under 
the  Age  of  Twenty-one  Years,  or  non  compos  mentis^  it  shall  be  competent  for 
them,  or  their  Heirs  or  Representatives,  where  no  Appeal  had  been  previously 
entered  on  this  Behalf,  to  enter  an  Appeal  at  any  Time  within  Two  Yeazs  after 
full  Age  or  coming  of  sound  Mind,  or  after  the  Death  of  the  Person  so  dis- 
qualified, and  the  opening  of  the  Succession  to  the  Heir,  or  before  the  End  of 
Fourteen  Days  after  the  First  Day  of  the  Session  or  the  Meeting  of  Parliament 
next  ensuing  the  said  Two  Years. 

Certified  Copy  of  Record^  etc.^  to  be  laid  before  the  House, 

250.  When  any  Cause  shall  be  carried  by  Appeal  to  the  House  of  Lorcb  the 
Appellant  shall  lay  before  the  House  a  vopy,  certified  as  authentic  by  the 
Signature  of  One  of  the  Principal  Clerks  of  Session,  or  of  One  of  the  Assistants 
of  the  said  Clerks,  for  whom  the  Principal  Clerk  shall  be  responsible,  of  the 
whole  of  the  Record  in  the  Court  of  Session  or  Inferior  Court,  as  the  Case  may 
be,  including  any  Minute  of  Amendment  or  other  Minute  or  Pleading  allowea 
to  be  lodged  subsequent  to  the  Completion  of  the  Recoid ;  and  the  Cases  which 
are  delivered  to  the  House  of  Lords  shall  continue  to  be  framed  in  conformity 
with  the  existing  Practice,  unless  the  House  of  Lords  by  any  Standing  Order 
Bhall  otherwise  direct ;  provided  that  the  Appellant  shall  present  to  the  Hoose 
of  Lords  as  Part  of  his  printed  Case,  or  as  an  Appendix  thereto,  a  Copy  of  the 
J3ecord  and  other  Papers  aforesaid,  as  certified  by  the  said  Clerk. 

Regulation  as  to  interim  Possession^  etc, 
25L   When  any  Appeal  is  lodged  in  the  House  of  Loidft  a  Copy  (A  the 
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Petition  of  Appeal  shall  be  laid,  by  the  Respondent  or  Resnondents  before  the 
Judges  of  the  Divkdon  to  which  the  Cause  belongs ;  and  the  said  Division,  or 
any  Three  of  the  Judges  thereof,  shall  have  Power  to  regulate  all  Matters 
relative  to  interim  Possession  or  Execution,  and  Payment  of  Costs  and  Expenses 
already  incurred,  according  to  their  sound  Discretion,  having  a  just  Regard  to 
the  Interests  of  the  Parties  as  they  may  be  affected  by  the  Affirmance  or  Re- 
versal of  the  Judgment  or  Decree  appealed  from. 

252.  It  shall  not  be  competent  by  Appeal  to  the  House  of  Lords  touching 
the  Regulations  so  made  as  to  such  interim  Possession,  Execution,  and  Payment 
of  Expenses  or  Costa,  to  stop  the  Execution  of  such  R^ulations  as  shall  have 
been  so  made  as  aforesaid  respecting  the  same ;  provided  that  when  the  Appeal 
touching  the  Jud«nent  or  Decree  appealed  from  shall  be  heard,  it  shall  be 
competent  for  the  House  of  Lords  to  make  such  Order  and  give  such  Judgment 
respecting  all  Matters  whatsoever  which  shall  have  been  done  or  have  taken 
place  in  parsnanee  of  or  in  ooneequenoe  of  such  Regulations  so  made  as  to 
mterim  Possession,  Execution,  and  Payment  of  Expenses  or  Costs,  as  the  Justice 
of  the  Case  shall  appear  to  the  said  House  of  Lords  to  require. 

House  of  Lords  may  adjudge  the  Payment  of  Interest. 

253.  If  upon  hearing  the  Appeal  it  shall  appear  to  the  House  of  Lords  to  be 
JTBt  to  decree  or  adjudge  the  Payment  of  Interest,  simple  or  compound,  by  any 
of  the  Parties  in  the  Cause  to  which  such  Appeal  relates,  it  shall  be  compe- 
tent to  the  said  House  to  decree  or  adjudge  the  Payment  thereof,  as  the  said 
House  in  its  sound  Discretion  shall  think  meet. 

Applicadon  of  Judgment  of  House  of  Lords, 

254.  Where  any  Appeal  presented  to  the  House  of  Lords  against  an  Inter- 
I'jcutor  or  Decree  of  the  Court  of  Session  shall  be  dismissed  for  Want  of  Prose- 
cution, it  shall  be  lawful  for  any  liespondent  in  such  Appeal  to  apply  by 
Petition  to  that  Division  of  the  Court  of  Session  to  which  such  Cause  shall 
belong;  and  it  shall  be  competent  to  the  Judges  of  the  said  Division,  upon 
such  Petition,  to  decree  Payment  of  Interest,  simple  or  compound,  by  the 
Appellant  to  such  Respondent,  in  such  Manner  as  the  said  Division  in  its  sound 
L)iBcretion  shall  think  meet,  together  with  the  Costs  or  Expenses  which  have 
been  incurred  in  consequence  of  such  Appeal. 

House  of  Lords  may  require  Opinions  of  the  Judges  of  the  Court  of  Session  upon 

Questions  of  Law. 

255.  It  shall  be  lawftil  for  the  House  of  Lords,  in  remitting  to  the  Court  of 
i^Won  any  Cause  which  is  now  or  shall  hereafter  come  before  the  said  House 
by  Appeal  from  the  Court  of  Session,  to  instruct  the  Division  of  the  Court  of 
Session  to  which  the  Cause  is  remitted  to  order  and  direct  the  whole  or  any 
Part  of  such  Cause  to  be  tried  by  Jury,  or  to  order  and  direct  a  Proof  to  be 
taken  upon  the  whole  or  any  Part  of  such  Cause  in  any  other  Manner  con- 
sistent with  the  Practice  of  the  said  Court ;  and  it  shall  be  lawful  for  the 
House  of  Lords,  in  remitting  any  Cause  as  aforesaid,  to  instruct  the  said 
Division  to  direct  any  such  Questions  as  the  House  may  think  fit  to  state  to 
be  argued  before  the  whole  Court,  and  to  require  the  Judges  to  report  their 
Opinions  thereon ;  and  every  such  Hearing  shaU  take  place  in  Presence  of  aU 
the  Judges ;  provided  that,  notwithstanding  the  Death  or  Resignation  of  any 
Judge  present  at  such  Hearing,  it  shaU  be  lawful  to  report  to  the  House  of 
l/irds  the  Opinions  of  such  of  the  Judges  present  at  the  Hearing  as  shaU  be 
Memben  of  the  Court  at  the  Time  of  such  Report. 

Interpretation. 

256.  The  Words  *  Pursuer'  and  *  Defender,'  when  used  in  this  Act  in  con- 
nection with  Provisions  which  in  their  Substance  are  appUcable  to  BiU  Chamber 
ProceedingB,  shaU  be  taken  to  include  Complainers  and  Respondents,  and  when 
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used  in  ProyisionB  applicable  to  all  Actions  and  Proceedings  shall  indnde  Peti- 
tioner and  Respondent. 

Authority  to  Court  to  pass  Acts  of  Sederunt. 

257.  The  Court  of  Session  shall  be  and  the  said  Court  is  hereby  empowered, 
from  Time  to  Time,  from  and  after  the  passing  of  this  Act,  to  make  such 
Regulations  by  Act  or  Acts  of  Sederunt  as  the  said  Court  may  deem  meet  for 
carrying  into  effect  the  Purposes  of  this  Act,  and  also  to  repeal  or  consolidate 
the  Provisions  of  such  of  the  Acts  of  Sederunt  now  in  force  as  have  Relation 
to  the  Practice  of  the  said  Court,  and  to  issue  such  abridged  Forms  of  Pleadings 
and  Writs  under  this  Act  as  they  may  approve  ;  and  for  that  Purpose  the  said 
Court  may  meet  during  Vacation  as  well  as  during  Session,  and  may  alter  and 
amend  such  Regulation  and  Forms  from  Time  to  Time  :  Provided  always,  that 
every  such  Act  of  Sederunt  shall  within  One  Month  after  the  Date  thereof  be 
transmitted  by  the  Lord  President  of  the  Court  of  Session  to  One  of  her 
Majesty^s  Principal  Secretaries  of  State,  to  the  end  the  same  may  be  laid  before 
both  Houses  of  Parliament. 

Commencement  of  Act, 

258.  Excepting  in  so  far  as  regards  the  Power  herein-before  given  to  the 
Court  of  Session  to  pass  Acts  of  Sederunt,  this  Act  shall  talce  effect  from  and 
after  the  First  Day  of  November  One  thousand  eight  hundred  and  sixty-three : 
Provided  always,  that  it  shall  be  lawful  in  any  Cause  depending  at  the  said 
First  Day  of  November  in  which  a  Record  has  not  then  been  completed  to  make 
up  a  Record  according  to  the  existing  Practice  ;  and  all  Causes  depending  at 
the  said  First  Day  of  November  in  which  the  Record  has  been  already  doeed 
shall  thenceforth,  and  all  other  Causes  depending  at  the  said  Date  shall  as  soon 
as  a  Record  has  been  made  up  and  closed,  be  conducted  and  prosecuted  to  a 
Conclusion  as  nearly  as  may  be,  according  to  the  Forms  and  R^ulations  herein 
provided  with  respect  to  Bills  of  Complaint. 

Short  Title. 

259.  This  Act  may  be  cited  for  all  Purposes  as  ^  The  Court  of  Session  (Scot- 
land) Act,  1868.' 


SCHEDULES  to  this  Act  annexed. 
Schedule  (A.) 

FORM  OF  SUMMONS  OR  WRIT  IN  SIMPLE  PETITORT  ACnONS. 

[First']  Division.    Lord  ,  Ordinary. 

Victoria,  etc. 

To  C  D,  [Name  and  Designation  of  Defender,"] 

We  command  you,  that  within  Fourteen  Days  after  Service  of  this  Writ  on 
you,  inclusive  of  the  Day  of  such  Service  [if  in  Scotland,  or  witldn  Tu^enty-cne 
Days  thereafter  if  in  Orkney  or  Shetland  or  furth  of  Scotland],  you  do  cause 
Appearance  to  be  entered  for  you,  and  Defences  to  be  lodged,  in  an  Action  in  the 
Court  of  Session  at  the  instance  of  A.  B.  [Name  and  Designation  of  Pursuer] ; 
and  take  Notice,  that  in  default  of  your  so  doing  the  said  A,  B,  may  proceed 
therein  to  Judgment  and  Execution ;  and  we  charge  Messengers  at  Arms  to 
serve  this  Writ  upon  the  within-named  Defender  [and  also  lawfully  to  fence 
and  arrest,  etc,  [Insert  Warrant  of  Arrestment  in  common  Form  if  desired.] 
Given  under  our  Signet,  at  Edinburgh. 

To  he  signed  by  the  Pursuer*s  Agent,  who  shall  lie  m 
Agent  practising  before  the  Court  ofSesskm, 
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Schedule  (B.) 

FORM  OF  SPECIAL  INDORSEMENT  WHERE  PLEADINGS  ARE  DISPENSED  WITH. 

[After  the  Indorsement  required  by  the  Third  and  Fourth  Sections  of  this  Act  this 

special  Indorsement  may  he  inserted^] 

The  following  are  the  Particolan  of  the  PuiBuer'e  Claim : 

1H9,  June  20.    Half  Year's  Bent  to  this  Day  of  House  and  £    s.  d. 

Premises  in                           Street,  Edinburgh  25  10  0 

Sept.  12.  Ten  Sacks  of  Flour  at  40^.                                    .  20    0  0 

Dec.     1.  Money  received  by  Defender                                  .  17    0  0 


Paid  .  . 

Balance  due 

or 
To  Butcher's  Meat  supplied  between  the  Ist  of  January  1849 
and  the  Ist  of  January  1850  ..... 

Paid 

Balance 

[If  any  Account  has  been  delivered^  it  may  be  re/erred  toby  its  Date^  or  the  Pur- 
tuer  vsay  give  such  other  Description  of  the  Debt  as  in  a  Condescendence^  but  without 
setting  forth  the  Particulars  of  the  Contract  or  Obligation:  as^for  example:'] 

L50  Principal,  and  L.  Interest  thereon,  due  on  a  Bond  and  Dis- 

position in  Security,  dated  the  Day  of 

for  the  Sum  of  L. 

or 

L.90  Principal,  and  L.  Interest  thereon,  due  for  Freight  on  the 

Obligation  contained  in  a  Charter  Party,  dated  the  Day 

of  to  pay  L.500  and  Interest. 

or 

Penalties  to  tlie  Amount  of  L.100  under  the  Statute  17  &  18  Vict.  c.  102, 

8.9. 

or 
L.85  on  a  Bill  of  Exchange  for  L.lOO,  dated  the  2d  February  1849,  accepted, 
or  drawn,  or  indorsed  by  the  Defender. 

or 
L.50  on  a  Guarantee,  dated  the  Ist  of  January  1860,  whereby  the  Defender 
guaranteed  the  due  Payment  by  E,  F.  of  Goods  supplied  or  to  be  supplied  to  him 
to  the  Amount  of  L.  ;  viz., 

[Here  describe  the  Account^  as  in  the  Example  previously  given.] 
[To  any  of  the  above  may  be  added,  in  Cases  where  Interest  is  payable,  the 
Porsoer  also  claims  Interest  on  L.  of  the  above  Sum  mm  the  Date 

<if  the  Writ  until  Judgment.] 

Schedule  (C.) 

foracs  of  bills  of  complaint. 

No.  1. 

BUI  of  Complaint  for  Payment  of  a  Legacy  or  Share  of  Succession, 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session. 
Bin  of  Complaint  for  A.,  Merchant  in  B,,  against  C,  />.,  and  E.,  Executors 

of  the  Deceased  F.,  residing  in  Cr.,  nonunated  and  appointed  by,  etc. 
Thai  tihe  Pursuer  is  under  the  Necessity  of  applying  to  your  Lordships  for  a 
Declaration  of  his  Bight  and  Interest  in  the  Estate  of  which  the  said  C,  i>., 

VOU  VU.  MO.  LXXVlII.-«-JUKE  1863,  2  Y 
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and  E,  are  Executors,  and  for  Decree  against  the  said  Executon  for  Paymoit 
of  the  ijnount  thereof,  aa  will  appear  from  the  annexed  Condesoendenoe. 

May  it  therefore  please  your  Lordships  to  find  and  declare  that  the  Share  or 
Interest  in  the  Testamentary  Estate  of  the  said  F.,  obnceiTed  in  iavour  of  tlie 
Pursuer  by  a  Testament  executed  by  the  said  F.  on  the  Day  of 

was  a  vested  Interest  in  the  Person  of  the  Pursuer  at  the  Death  of  the  sud  F,, 
and  that  the  same  amounts  to  One  Fifth  of  the  free  moveable  Estate  of  the  said 
F.,  and  also  to  decern  and  ordain  the  said  C,  D.,  and  £.,  Executon  fcmeaid, 
to  make  Payment  to  the  Pursuer  of  the  Sum  of  L.  ,  or  such  other  Sam 

as  may  be  ascertained  to  be  the  Amount  or  Value  of  his  Share  and  Interest  u 
aforesaid,  with  Interest  thereon  from  the  Tenn  of  Martinmas  18  ,  as  directed 
in  the  said  Testament,  and  to  find  the  Pursuer  entitled  to  Expenses  from  the 
said  Testamentary  Estate,  or  to  grant  such  other  Relief  as  to  your  LardahipB 
shall  seem  proper. 

According  to  Justice,  etc. 

(Si^ed)        X  r, 
{_Here  follows  the  Condescendence^  according  to  the  Form  provided  in  this  Act] 

(Signed)        X  F. 

Tlie  BiU  and  Condescendence  to  be  drawn  by  Counsel,  wl^se  ffame  shall  be 
stated^  and  to  be  signed  by  Counsel  or  Agent. 

No.  2. 
BiU  of  Declarator  and  Removing. 
Unto  the  Right  Honourable  the  Lords  of  Council  and  Session. 
BUI  of  Declarator  and  Removing  for  ^1.,  heritable  Proprietor  of  the  Lancti 
and  Barony  of  in  the  Parish  of  and  Shijre  of 

against  E.^  residing  in  etc. 

That  the  Pursuer  is  under  the  Necessity  of  applying  to  your  Lordships  for  s 
Declaration  of  his  Title  to  the  Property  after  mentioned,  and  for  Decree  of  Re- 
moving  against  the  Defender,  as  will  appear  from  the  annexed  Condescendenoe. 
May  it  therefore  please  your  Lordships  to  find  and  declare  that  a  I^eoe  of 
Ground,  consisting  of  Acres  ^describe  the  Subjects  in  dispute"]^  taken 

possession  of  by  the  said  E.,  Defender,  is  a  Part  and  Portion  of  a&  and  whole 
tlie  Lands  and  Barony  of  of  which  the  Pursuer  is  Proprietor,  and 

that  the  same  pertains  heritably  in  Property  to  the  Pursuer  in  virtue  of  [specify 
Uie  last  Disposition  and  Sasine  or  registered  Writ],  and  his  otiier  Rights  vni 
Titles,  and  also  to  decern  and  ordain  the  said  E.  [insert  Canclusion/br  Removiiig 
or  other  necessary  Decemiture'],  and  to  find  the  Pursuer  entitled  to  Expenses, 
or  to  grant  such  other  Relief  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  etc. 
[The  BiU  and  Condescendence  to  be  signed  as  before.^ 

No.  3. 
BiU  of  Accounting  and  Payment. 
Unto,  etc. 

That  the  Pursuer  is  under  the  Necessity  of  applying  to  your  Lordships  for 
an  Order  upon  the  Defender  to  enter  into  an  accounting  wi^  him,  and  for 
Decree  against  the  said  Defender  for  Payment  of  the  Balance  of  his  Intromifi' 
sions,  as  will  appear  from  the  annexed  Condescendence : 

May  it  therelore  please  your  Lordships  to  ordain  the  Defender  to  exhibit  and 
produce  before  your  Lorddbips  a  fall  and  particular  Account  of  his  whole 
Intromissions  as  Factor  for  the  Pursuer  [or  otherwise^  as  the  Case  may  he], 
whereby  the  true  Balance  due  by  him  to  the  Pursuer  may  be  ascertained ;  aw) 
also  to  decern  the  said  Defender  to  make  Payment  to  the  Pursuer  of  the  Smo 
of  L.  or  of  such  other  Sum  as  may  be  ascertained  to  be  due  by  the 

Defender  as  the  BaUnce  of  his  said  Intromissions,  with  Interest  on  the  said 
Account  from  the  Day  of  until  Payment ;  or,  in  the  event 

of  the  Defender  failing  to  produce  an  Account  as  aforesaid^  to  decern  andardain 
the  said  Defender  to  make  Payment  to  the  Pursuer  of  the  Sum  of  L. 
or  such  other  Sum  as  shall  be  ascertained  to  be  due  upon  an  Inquiry  before  yoor 
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L)rdBhipB,  and  to  find  the  Pursuer  entitled  to  Expenses,  or  to  grant  such  other 
Relief  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  etc, 
{The  BiU  and  Condescendence  to  be  signed  as  before,'] 

No.  4. 
Bili  of  Complaint  and  Interdict, 
Unto,  etc. 
That  the  Pursuer  is  under  the  Necessity  of  appljring  to  ^our  Lordships  for 
Delivery  of  the  Property  after  mentioned,  and  lor  mterdict,  as  will  appear 
frcHn  the  annexed  Condescendence : 

May  it  therefore  please  your  Lordships  to  decern  and  ordain  the  Defender  to 
daliTer  to  the  Pursuer  the  Goods  forming  the  Cargo  of  the  Ship  /.,  to  which  he 
is  entitled  as  Indorsee  and  Holder  for  Value  of  a  Bill  of  LacUng,  dated  the 
Day  oi  ,  granted  by  the  Defender  in  favour  of  and  his 

^^AigneeB ;  and  in  the  meantime  to  iiiterdict,  prohibit,  and  discharge  the  said 
Defender  from  giving  Delivery  of  the  said  Goods  to  any  otber  Person  than  the 
Pomzer,  or  to  grant  such  other  Belief  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  etc. 
[The  BiU  and  Condescendence  to  he  signed  as  before.] 

No.  5. 
BiU  of  Reduction  and  Declarator, 
Unto,  etc. 
That  the  Pursuer  is  under  the  Necessity  of  applying  to  your  Lordships  for 
Redaction  of  the  Disposition  and  Settlement  ana  oiber  Writs  after  mentioned, 
and  for  Decree  of  Declarator  in  his  Favour  as  Trustee  aforesaid,  as  will  appear 
from  the  annexed  Condescendence : 

May  it  therefore  please  your  Lordships  to  reduce  and  set  aside  a  Disposition 
and  Settlement  executed  by  C.  D,  in  favour  of  the  Defender,  dated  the 
Day  of  contrary  to  the  Statute  1696,  Cap.  5  [or  as  being  false  and 

forged.  It  shall  not  be  imperative  to  refer  to  any  Statute  or  other  Head  ofReduc- 
(ion  except  Forgery]  ;  ana  to  find  and  decbire  the  same  to  have  been  and  to  be 
noil  and  void ;  and  also  to  find  and  declare  that  the  Pursuer,  as  Trustee  afore- 
said, is,  in  virtue  of  '  The  Bankruptcy  (Scotland)  Act,  1856,*  vest  in  aU  and 
wbole  the  several  Rights  and  Securities  pretended  to  be  conveyed  by  the  said 
Disposition,  viz.,  absolutely  and 

in^eemably,  and  to  find  the  Pursuer  entitled  to  Expenses,  or  to  grant  such 
other  Relief  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  etc, 
[The  BiU  and  Condescendence  to  be  signed  as  before.] 

No.  6. 

BUI  of  MuUiplepoinding. 

Unto,  etc. 

That  the  Pursuer  [and  real  Raiser]  is  under  the  Necessity  of  applying  to  your 

lordships  for  an  Order  for  the  Distribution  of  the  Fund  after  mentioned  [^the 

lyrmer  is  not  ike  real  Raiser^  add,  and  this  Action  is  accordingly  raised  m  his 

Xame  by  the  said  J?.,  Defender]  as  will  appear  from  the  annexed  Condesoendenoe : 

May  it  therefore  please  your  Lordships  to  find  and  dedare  that  the  said 

l^Qisuer  is  only  liable  in  onoe  and  single  Payment  of  the  Principal  Sum  of 

L.  contained  in  a  Bond  granted  by  him  to  G.  IT.,  his  Heirs, 

ExecutofB,  and^Assignees,  and  dated  the  Day  of  with  Interest 

thereon  from  until  Payment,  or  until  Consignation  in  this  Process ;  and 

also  to  ordain  the  several  Defenders,  and  all  others  pretending  Right  thereto,  to 

produce  tbeir  respective  Claims  to  the  End  that  the  said  Fund  and  Interest  maybe 

lawfully  distributed ;  and  to  find  the  Pursuer  entitled  to  his  Expenses  out  of  the 

said  Fond,  or  to  grant  such  other  Relief  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  etc. 
[The  BiU  and  Condescendence  to  be  signed  as  before.] 
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BUI  of  Dicorce. 
Unto,  et^. 
That  the  Pursaer  is  under  the  Neceasily  of  applying  to  yoor  Lordahipe  for 
Decree  of  Divorce,  as  will  appear  from  the  annexea  Condescendence : 

May  it  therefore  please  your  Lordshipe  to  find  Facts  and  Circumstancee 
proven  relevant  to  inier  the  Defender's  Guilt  of  Adultery  with  and 

therefore  to  find  her  guilty  of  Adultery  accordinglyt  and  to  dissolve  the  Marriage 
between  the  Pursuer  and  the  said  Defender,  and  also  to  find  and  declare  that 
the  Defender  has  forfeited  all  the  Rights  and  Privileges  of  a  lawful  Spouse. 

According  to  Justice,  etc. 
{BiU  and  Condescendence  to  he  signed  as  before.'] 

Schedule  (D.) 

form  of  precept  to  be  annexed  to  the  bill. 

{First)  Division.     Lord  Ordinary. 

Victoria,  etc. 
To  C.  D.  [Name  and  Designation  of  the  Defender.] 

We  command  you,  that  within  Fourteen  Days  aftier  Service  of  this  Writ  on 
you,  inclusive  of  the  Day  of  such  Service  \jf  in  Scotland,  or  within  7\oen/y-o»f 
Dags  thereafter  if  in  Orkney  or  Shetland  or  furth  of  Scotland],  you  do  cause 
Appearance  to  be  entered  for  you,  and  Anjswers  to  be  lodged  to  the  within 
Bui  of  Complaint  of  the  within  named  A.  B.;*  and  take  notice  that  in  default 
of  your  so  doing  the  said  A.  B.  may  proceed  therein  to  Judpaent  and  Execu- 
tion ;  and  we  charge  Measengers-at-Arms  to  serve  this  Wnt,  and  the  witiiin 
BiU  of  Complaint,  upon  the  said  Defender  [and'also  lawfully  to  fence  and  arrest, 
etc.  Insert  Warrant  of  Arrestment  in  common  Form  if  desired].  Given  under 
our  Signet  at  Edinburgh. 

[To  be  signed  by  the  Pursuer^s  Agent,  who  ^aH  he  an  Agent  practidng 
before  we  Court  of  Session.] 

Schedule  (E.) 

form  of  execution  of  service  or  intimation. 

This  Summons,  [or  BiU,  or  Note  of  Suspension,  or  BUI  of  Suspension  and 
Interdict,  etc.y  or  Petition,]  executed  [or  mtimated]  by  me  [insert  Name], 
Messenger-at-Arms,  against  [or  to]  [insert  Name  or  Names],  Defender  [or 
Defenders,  or  Respondent  or  Respondents]  [state  whether  personally  or  otherwisej^ 
in  Presence  of  [insert  Name  and  Designation  of  Witness]  this  Day  of 

Eighteen  hundred  and  Years. 

[Signature  of  Messenger.] 
C.  D.,  Witnem. 

Schedule  (F.) 

FORM  OF  reclaiming  NOTE. 

Unto  the  Right  Honourable  the  Lords  of  CounoU  and  Session. 

Reclaiming  Note  for  A.  jB.„  residing  in  Pursuer  in  the  Actioo, 

at  the  Instance  of  C.  D.,  residing  in  against  him. 

November  (In  this  Action,  Lord  Ordinary,  was,  of  this  Date,  pleased 

1863.  (to  pronounce  the  prefixed  Interiocutor,  which,  together  with  the 
other  Interlocut(»B  in  the  Cause,  is  submitted  to  the  Review  of  the  Court. 

May  it  therefore  please  your  Lordships  to  recal  or  alter  the  said  Interkxsotor, 
and  to  grant  such  other  Relief  as  to  your  Lordships  shaU  seem  proper. 

According  to  Justice,  etc. 

[To  be  Signed  by  Counsel] 

*  Where  Redttction  is  concluded  for,  add:  and  also  that  you  cause  to  be  eriri- 
bited  and  produced  before  the  Loids  of  Council  and  Session  the  Writings  whicb 
the  Pursuer  seeks  to  have  reduced  and  set  aside. 
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INTERPRETATION  CLAUSES  IN  STATUTES. 

The  rapid  increase  of  legislation  in  recent  years  has  resulted  in  an 
accamnlation  of  statute  law,  which  renders  its  knowledge  one  of 
extreme  difficulty.  Every  successive  session  of  Parliament  adds  to 
the  load ;  and  commissioners  successively  and  expensively  appointed 
for  the  work  of  consolidation,  have  hitherto  found  their  labours  un- 
availing. 

One  palpable  grievance  exists  in  the  practice,  that  when  a  statute 
has  been  found  obscure,  and  hence  unworkable,  instead  of  repealing 
it,  an  Act  to  explain  its  enactments  is  hastily  passed  through  the 
Legislature.  Often  the  difficulty  is  thus  increased,  and  confusion 
becomes  worse  confounded.  Many  an  Act  bearing  on  its  face  the 
intention  to  explain  provisions  and  remove  difficulties,  might  with 
greater  truth  have  set  forth  the  fact  of  rather  confusing  the  prior 
laws,  and  creating  greater  difficulties  than  those  it  actually  removes. 
In  due  course  a  statute  is  passed  to  explain  the  explanatory  statute. 
This  may  be  indefinitely  repeated ;  and  thus  the  lawyer  has  to  spell 
his  way  through  several  successive  statutes,  when  one  clearly  ex- 
pressed law  might  have  better  subserved  the  purpose.  It  was  well 
observed  by  the  Lord  President,  in  interpreting  an  Excise  statute  to 
be  afterwards  noticed,  *  The  statute  is  in  some  respects  imperfect, 
and  confessedly  imperfect  as  regards  this  matter.  There  is  through- 
out some  degree  of  confusion  in  language :  different  words  are  used 
to  express  the  same  ideas,  without  unifonnity  in  language,  which  is 
unfortunate,  especially  in  dealing  with  persons  and  penalties.  In 
this  state  of  obscurity  in  the  language  of  the  statute,  we  have  to  wade 
or  grope  through  it  as  we  best  can.' 

VOL.  VIL  KO.  LXXIX.-^ULT  1863.  2  Z 


356  INTERPRETATION  CLAUSES  IN  STATUTES. 

In  recent  years,  the  obscurity  of  statutes  has  been  sought  to  be 
cleared  away  by  the  introduction  of  a  sort  of  glossary  in  the  form  of 
an  interpretation  clause.  This  clause,  introduced  sometimes  at  the 
beginning  and  at  other  times  at  the  close  of  the  Act,  has  in  many 
instances  become  matter  of  mere  form ;  and  words  are  explained  in 
senses  which  do  not  apply  to  the  particular  statute,  and  words  are 
sought  to  be  explained  which  sometimes  are  not  even  to  be  found 
anywhere  in  the  statute. 

The  Legislature  bears  the  usual  marks  of  senility  by  the  loss  of 
memory,  in  so  far  as  it  appears  wholly  oblivious  of  one  of  its  own 
statutes.  The  Act  1 3  Vict.,  c.  21  (1850),  *  Eor  shortening  the  Lan- 
guage used  in  Acts  of  Parliament,'  provides  for  the  ^  interpretation 
of  certain  words  for  future  Acts.'  Yet  the  same  anxious  solicitude 
in  declaring  that  statutes  must  violate  all  rules  of  grammar  in  gender 
and  number,  is  still  observed  in  many  subsequent  statutes. 

Several  remarkable  instances  of  the  perplexity  arising  from  this 
clause  of  interpretation  have  occurred  in  Court.  In  the  case  on  28 
Nov.  1861  (Beference  from  Quarter  Sessions  of  Perth),  34  Jurist, 
110,  in  an  Excise  Act  it  was  attempted  in  the  interpretation  clause 
to  define,  the  word  ^  cause.^  This  led  to  the  question  whether  a  eoBt 
of  reference  irom  Quarter  Sessions  was  a  ca>x8e  proper  to  the  Lord 
Ordinary,  or  was  a  proceeding  which  went  directly  to  the  Inner 
House.  The  Lord  Ordinary  in  Exchequer  cases  was  of  the  former 
opinion,  but  the  First  Division  of  the  Court  were  unanimously  of 
an  opposite  opinion.  The  remarks  of  the  Lord  President  were  very 
instructive  :  ^  If  the  matter  had  stood  without  an  interpretation 
clause,  I  would  have  had  no  doubts  at  aU;  but  then  an  interpretation 
clause  is  added,  generally  supposed  to  be  for  the  purpose  of  making 
a  statute  more  clear,  though  I  think  that  such  clauses  sometimes  do 
violence  to  the  rules  of  grammar  and  of  nature,  by  making  the  sin- 
gular include  the  plural,  and  the  male  the  female,  and  other  per- 
versions of  language  of  the  same  kind.'  ^  The  interpretation  clause 
here  introduces  a  new  confusion.'  *  Counsel  very  fiurly  told  us 
that  it  was  casus  improvisus  that  the  Legislature  had  forgot  this 
matter,  or  had  been  asleep  regarding  it  when  it  was  enacting.' 

The  statutory  immunity  from  the  authority  of  Lindley  Murray, 
and  the  ordinary  rules  of  grammar,  was  recently  amusingly  illus- 
trated in  a  case  under  the  Voters  Act.  An  appeal  is  provided  bom 
the  registering  Sheriff  to  the  Senior  and  Junior  Lord  Ordinaries, 
and  power  is  given  to  the  *  Lord  Ordinary  to  award  costs.'    It  was 
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objected  that  tlie  Coart,  consisting  of  two  Lord  Ordinaries,  could 
not  exercise  this  power  given  to  a  nn^fe  judge.    The  two  judges, 
however,  met  the  difficulty  by  reference  to  the  statute  13  Vict.,  c.  21, 
which  declared  that  the  singular  should  include  the  plural.    But 
Lord  Mackenzie  observed,  ^  At  first  this  difficulty  appeared  to  me 
so  serioas,  fix>m  the  clause  being  so  unhappily  expressed,  that  I  had 
a  strong  impression  that  the  Court  might  be  prevented  from  award- 
ing expenses,  however  contrary  this  result  would  be  to  the  plain 
intention  of  the  Legislature'  (31  Janry.  1863  ;  35  Jurist,  230).    It 
may  be  here  remarked,  that  this  interchange  of  gender  and  number 
may  be  carried  to  absurdity :  it  may  fairly  cover  the  words  person 
or  party,  and  the  personal  pronoun  he ;  but  it  would  be  dangerous 
to  cany  it  to  office  and  qualification.    *  Husband '  and  '  son '  could 
scarcely  be  interpreted  to  mean  husbands  and  sons,  far  less  to  em- 
brace wives  and  daughters. 

Bnt  the  most  remarkable  application  of  the  interpretation  clause 
arose  in  the  case  of  Fleming^  19  Dec.  1862,  35  Jurist,  96.     In  the 
Schoolmasters  Act,  24  and  25  Vict.,  c.  107,  a  jurisdiction  is  conferred 
on  Sherifs.     The  Sherifi^-substitute  of  Fife  entertained  a  complaint 
nnderthe  statute  against  a  schoolmaster.     The  principal  Sheriff, 
when  the  case  came  up  to  him  on  appeal,  in  respect  that  the  Act 
had  no  interpretation  that   'Sheriff  included   Sheriff-substitute,' 
held  that  thb  of  necessity  excluded  the  Substitute,  and  therefore 
recalled  the  whole  previous  interlocutors,  and  took  up  the  case 
afresh,  which  resulted  in  the  schoolmaster  being  dismissed  firom 
office.    In  a  suspension,  the  Lord  Ordinary  (Ormidale)  passed  the 
note,  holding  that  the  Substitute  had  ex  lege  all  the  powers  con* 
ferred  by  statute  on  the  principal  Sheriff;  and  the  Court  adhered. 
In  addition  to  the  several  statutes  mentioned  by  the  Lord  Ordinary, 
wherein  there  exists  no  extension  of  the  term  by  an  interpretation 
clause,  there  might  be  stated  many  others,  both  civil  and  criminal. 
Amongst  these,  there  is  the   ^ Night  Poaching  Acts;'  and  still 
more  startling,  the  statutes  conferring  on  Sheriffs  summary  criminal 
jurisdiction,  and  the  several  Small  Debt  statutes,  none  of  which 
has  any  declaration  that  the  word  Sheriff  includes  his  Substitutes, 
and  yet  the  latter  daily  exercise  the  statutory  jurisdiction.     In 
short,  were  this  reading  held  law,  not  only  would  Sheriff-substitutes 
throughout  Scotland  be  open  to  actions  of  damages  for  having  uni- 
formly acted  on  statutes  which  conferred  on  them  no  jurisdiction ; 
bat  it  would  in  future  paralyze  the  resident  county  magistrates,  and 
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require  the  continued  abode  of  the  principal  Sheriff  throughout  the 
year  in  his  county,  to  prevent  a  total  surcease  of  justice. 

The  absurdity  of  the  interpretation  clause  cannot  be  better  illus- 
trated than  by  the  case  last  above  noticed.  If  Sheriff-substitates, 
under  statute  law,  and  by  commissions,  possess  the  whole  powers  of 
the  principal  Sheriff,  then  the  declaration  that  the  word  ^  Sheriff  is 
held  to  include  Sheriff-substitute,'  is  more  than  surplusage — ^it  is  a 
truism.  As  well  declare* that  the  word  ^Sovereign  or  Pound  in- 
cludes twenty  shillings.'  If  intended  to  exclude  the  Sheriff-substi- 
tute, statute  (as  was  the  case  with  the  early  election  statutes)  might 
limit  the  empowering  words  to  Sheriff-depute  or  Sheriff-principal, 
or  in  the  enacting  clause,  or  even  in  an  interpretation  clause,  ex- 
pressly declare  that  the  word  Sheriff  excludes  his  Substitutes.  The 
rule,  that  the  inclusion  of  one  matter  or  person  is  a  virtual  exclusion 
of  every  other,  has  here  no  place. 

As  this  recent  usual  interpretation  still  finds  place  in  Scotch  sta- 
tutes, and  assuredly  will  lead  to  further  contest,  it  may  be  well  shortly 
to  notice  the  position  of  the  matter  as  it  stood  before  the  introduc- 
tion of  this  statutory  declaration. 

The  Jurisdiction  Act,  20  Geo.  11.,  c.  43,  authorizes  Sherifis  'to 
nominate  and  appoint  one  or  more  persons  to  act  €L8. substitutes  under 
him  throughout  the  whole  county!  Accordingly,  the  uniform  style  of 
commissions  to  Substitutes  confers  on  the  latter  '  the  same  powersj 
jurisdictions^  and  authoritiesy  as^  by  my  commission^  are  conferrtd 
upon  or  are  by  law  competent  to  me*  (the  Sheriff-Principal). 

It  follows  from  the  above,  that  the  declaration  recently  introduced 
in  the  interpretation  clause  of  Scotch  statutes  is  wholly  uncalled  for, 
and  that  its  absence  is  immaterial.  In  some  cases  it  will  be  foond 
productive  of  confusion.  For  example,  in  the  General  Police  Act 
for  Scotland  the  clause  runs  thus :  *  The  word  Sheriff  shall  mean 
the  Sheriff  of  and  acting  in  the  county  of  which  he  is  Sheriff,  and 
except  as  regards  the  fixing  and  extending  the  boundaries  of  bui^bs 
and  populous  places,  shall  include  Sheriff-substitute,  and  also  Steward 
and  Steward-substitute.'  Holding  that,  at  common  law,  the  Sob- 
stitute  is  included  in  Sheriff,  a  question  obviously  arises,  is  this  ex- 
ception in  the  definition  sufficient  to  exclude  what  is  inherent  in  the 
oflBce  ?  The  Legislature  in  the  last  part  of  the  above  clause  have 
been  oblivious  to  the  statute  1  Vict.,  c.  39,  which  provides  that  Sheriff 
and  Sheriff-substitute  shall  in  all  cases  be  held  to  include  Steward 
and  Steward-substitute. 
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THK  PREROGATIVE  OF  MERCY. 

We  hasten  to  assure' oar  readers  that  we  have  no  intention  of  again 
canrassing  the  evidence  in  the  Sandyford  case.  We  are  far  indeed 
horn  admitting  that,  after  the  controversy  of  the  last  six  months, 
keen,  searching,  and  rigorous  as  it  has  been,  there  do  not  yet  remain 
points  to  be  considered,  lull  of  interest  and  suggestiveness.  That 
a  case,  indeed,  which  so  strikingly  involves  elements  of  professional 
interest,  should  have  been  so  little  regarded  from  a  professional 
point  of  view,  is  certainly  surprising.  But  it  is  now  too  late  to  re- 
open with  advantage  either  the  popular  or  the  legal  aspects  which 
the  case  presents.  -  The  former,  indeed,  have  already  been  exhibited 
in  every  possible  light.  From  the  day  on  which  the  public  mind, 
influenced  by  the  idea  that  the  case  for  the  prisoner  had  not  received 
a  ftdl  and  fair  consideration  at  the  trial,  rather  than  by  any  decided 
conviction  of  her  innocence,  assumed  the  championship  of  the  weak 
as  against  the  reputed  tyranny  of  the  strong, — through  all  the  urgent 
appeals  to  mercy,  in  which  it  would  sometimes  seem  as  if  in  the 
vox  papuli  we  were  expected  to  recognise  the  voa  Deij — through 
the  protracted  investigation  that  resulted,  as  all  right-thinking 
people  hoped  it  would  result,  in  a  commutation  of  the  sentence,  no 
chord  has  been  missed  that  might  elicit  a  respoilse  from  the  passions 
or  the  sympathies  of  men.  It  would  be  idle  to  pursue  the  subject 
on  the  merits,  with  any  hope  of  raising  the  questions  involved  above 
the  level  of  unreasoning  partizanship.  Nor  would  the  discussion 
of  the  subject  in  its  professional  bearings  be  attended  with  greater 
profit.  Criminal  law  and  criminal  administration  are  not  by  any 
means  things  on  which  there  is  a  general  concurrence  of  opinion  in 
favour  of  any  important  change.  On  the  contrary,  it  seems  to  be 
the  general  impression  that  they  are  both  tolerably  well  adapted  to 
promote  the  interests  of  society,  and  to  serve  the  ends  of  justice.  If 
changes  be  introduced,  they  will  probably  be  the  result  of  agitation 
following  in  the  excitement  of  some  celebrated  public  trial,  and  are 
more  likely  to  be  justified  by  the  injustice  of  a  particular  case,  than 
by  the  shortcomings  of  the  system.  To  raise  a  general  controversy, 
therefi^re,  on  disputed  grounds  that  have  ceased  to  excite  even  a 
special  interest,  would  be  unprofitable,  and  perhaps  mischievous. 
But  there  is  one  topic  suggested  by  the  case  which,  while  neither 
strictly  popular  nor  strictly  legal,  has  both  a  public  and  a  professional 
significance  of  the  highest  kind.    It  cannot  with  truth  be  said  that^ 
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it  has  yet  received  the  consideration  of  which  it  seems  worthy.  The 
parliamentary  discussion  that  followed  on  Mr  Stirling's  motion,  dealt 
mainly  with  certain  exceptional  and  doubtful  points  of  criminal 
procedure.  The  motion  itself  was  probably  prompted  by  sympathy 
with  that  morbid  sentiment  of  which  the  case  has  been  so  fruitful; 
though  it  is  strange  that  k  gentleman  of  Mr  Stirling's  position  and 
culture  should  have  lent  his  countenance  to  proceedings  originating 
in  motives  of  such  a  trivial  character.  The  important  question 
which  the  result  of  the  case  suggests, — by  what  principle  of  consti- 
tution or  of  law  it  is  that  the  verdict  of  a  jury  has  been  set  aside,  on 
a  reconsideration  of  the  merits  of  the  case  by  the  Sovereign,  from 
whom  the  authority  of  the  judges  flows, — remains  almost  wholly 
untouched?  Even  in  professional  circles,  we  suspect,  the  exercise 
of  the  Royal  prerogative  in  a  direction  apparently  antagonistic  to 
its  delegated  jurisdiction  has  not  always  presented  itself  in  its  real 
significance.  In  the  pages  of  a  professional  journal,  therefore,  there 
seems  to  be  a  peculiar  fitness  in  considering  what  is  the  constitution 
and  the  scope  of  that  authority  by  which,  through  an  act  of  merdAil 
dispensation  over  the  rescue  of  a  human  life,  angry  passions  hav^ 
been  subdued,  and  the  voices  of  controversy  stilled. 

We  have  said  that  we  will  not  canvass  the  evidence  in  the 
Sandyford  case.  One  point,  however,  intimately  connected  with  our 
subject,  we  cannot  pass  over  in  silence  :  the  course,  namely,  finally 
adopted  by  the  Queen,  on  the  recommendation  of  the  Home  Secre- 
tary. Notwithstanding  all  differences,  we  cannot  see  how  on  this 
point  there  can  be  anything  but  a  unanimity  of  opinion.  If  tbe 
prisoner  was  guilty,  the  conclusion  was  nof  evidenced  to  the  satis- 
faction of  the  public  mind ;  and  in  the  present  day,  no  other  test, 
we  are  bold  to  say,  but  the  satisfaction  of  the  public  mind,  can  be 
allowed  to 'determine  the  issues  of  life  and  deaUi.  We  are  strict  in 
our  allegiance  to  the  authority  and  the  majesty  of  the  law.  But  it  is 
matter  of  notoriety,  and,  moreover,  it  is  matter  of  principle,  that 
the  public  mind  assumes  to  itself  the  right,  and  is  entitled  to  assume 
the  right,  to  rejudge  a  question  that  has  already  been  judged  of  by 
the  jury,  which  represents  the  public.  In  the  great  majority  of  cases 
— in  almost  the  universal  case — the  rejudgment  and  the  judgment 
will  harmonize.  That  is  because  a  public  trial,  with  its  peremptorj 
rules  and  conditions,  is  admittedly,  on  the  whole,  the  best  expedient 
known  for  getting  at  the  truth.  But  it  sometimes  happens — ^it  did 
in  point  of  fact  happen  in  the  Sandyford  case — that  the  judgment 
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of  the  law  is  set  aside  by  the  larger  tribunal  of  the  pablic.  In  that 
event,  there  is  no  donbt  which  of  the  two  voices  must  prevail.  It 
maj  be  that  the  public  mind  is  not  enlightened, — that  opinions 
which  are  put  forth  in  the  name  of  reason  only  speak  the  voice 
of  ignorance  and  prejudice.  The  public  mind  is  still  the  element 
whidi,  in  the  constitution  of  trial  by  jury,  is  the  paramount  con- 
sideration; and  as  such — after  we  are  satisfied  that  it  has  been 
properly  ascertained — it  must  be  steadily  and  solemnly  respected. 
These  are  trite  observations,  but  they  arO'  not  trite  enough  to  be 
always  understood. 

The  most  familiar  exercise  of  the  prerogative  of  mercy  that  occurs 
m  practice,  is  when  the  Queen,  on  the  petition  of  a  condemned 
criminal,  mitigates  the  sentence  of  the  Court.  This  step  is  taken 
upon  various  grounds.  Sometimes  it  happens  that  an  appeal  is 
made  to  the  Court  for  reasons,  which,  though  in  themselves 
sound  and  pertinent  to  the  circumstances  of  the  prisonei^s  case,  are 
not  such  that  the  Court,  acting  as  a  court  of  law,  are  entitled  to 
entertain.  For  example,  a  young  lad,  young  both  in  years  and 
crime,  is  for  the  first  time  convicted  of  a  criminal  offence,  which, 
though  not  in  itself  of  a  serious  nature,  yet  involves  what,  in  relation 
to  him  and  to  his  previous  history,  is  a  very  severe  sentence.  To 
send  him  to  prison — ^particularly  if  his  case  is  firee  from  the  ordinary 
elements  of  guilt — ^is  not  the  remedy  which  the  interests  of  society  re- 
quire. But  if  he  is  tried  in  the  High  Court,  or  in  the  Circuit  Court, 
no  other  course  is  open  to  the  judge  who  condemns  him.  Sheriffs  and 
magistrates  of  burghs  have,  in  certain  cases,  in  regard  to  offenders 
of  a  certain  age,  the  discretion,  if  they  choose  to  exercise  it,  of  com- 
mitting them  to  a  reformatory.  But  that  power  is  given  by  Act  of 
Pariiament,  and  is  not  to  be  assumed  by  any  Court  on  whom  it  is 
not  expressly  conferred.  It  is  not  conferred  on  the  Supreme  Court, 
for  reasons  that,  to  those  who  consider  the  action  of  our  criminal 
law,  will  be  obvious  enough ;  and,  therefore,  in  any  case  where  its 
exercise  appears  desirable,  it  is  necessary  to  appeal  to  the  Sovereign, 
who  is  the  source  of  jurisdiction.  Again,  it  happens  that  the  cir- 
cumstances of  a  particular  case  furnish  very  sufficient  grounds  upon 
which  the  Court  might  pronounce  a  sentence  considerably  more 
lenient  than  that  which  attaches  to  offences  of  the  same  class.  And 
it  is  matter  of  everyday  observation,  that  in  minor  ofiences  the 
Court  are  in  the  habit  of  exercising  this  discretion.  But,  in  the 
higher  order  of  crime,  a  judge  may  well  hesitate  to  give  effect  to 
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such  circumstances,  from  the  obvious  danger,  that  bj  certain  classes 
of  the  community  such  indulgence  may  be  interpreted  ialsely,  and 
punishment  be  thereby  robbed  of  its  instructiveness.  For  example, 
it  would,  in  the  present  day,  be  extremely  dangerous — and  the 
danger  i^,  recognised  by  the  Court — of  giving  much  play  to  their 
indulgence  in  cases  of  infanticide.  It  is  easy  to  figure  cases  of  this 
description — they  are  matter  of  common  occurrence— where  the 
execution  of  the  sentence  of  the  law  would  tend  to  defeat  rather 
than  to  further  the  ends  of  criminal  justice  ;  and  this  must  generally 
be  the  case  where  there  is  reason  to  believe  that  another  party,  if 
not  legally  responsible,  is  allowed  to  escape  unpunished.  Still,  in 
presence  of  the  growing  indifference  to  the  value  of  infant  life, 
which  undoubtedly  prevails  among  the  lower  orders  particularlj 
of  rural  districts,  the  principle — ^a  true  and  a  just  one,  undoubtedly, 
in  the  abstract — of  giving  effect  to  circumstances  in  cases  that  have 
passed  within  the  action  of  responsibility,  and  therefore  within  the 
pale  of  crime,  is  one  requiting  in  its  application  the  utmost  possible 
care ;  and  to  meet  such  circumstances,  an  appeal  is  happily  pro- 
vided by  the  constitution  to  the  prerogative  of  the  Crown.  A  con- 
demned criminal  may  proceed  by  petition  in  cases  of  another  kind. 
The  practice  of  our  criminal  courts,  as  everybody  knows,  is  in 
the  highest  degree  strict  and  unbending;  and  there  is  a  growing 
tendency  to  strictness.  Upon  every  ground  of  principle  and  of 
policy,  it  is  right  that  it  should  be  so.  It  is  not  only  justice  to  the 
law;  it  is  justice  to  the  prisoner.  But  if  this  rigour  is  to  be  exer- 
cised at  all,  it  must  be  exercised  upon  all  occasions,  and  with  the 
utmost  disregard  of  circumstance  and  person.  It  may  bear  hardly, 
and  it  may  even  for  the  time  operate  injustice  on  a  panel  who  has 
not  suitable  means  to  carry  on  his  defence,  and  is  obliged  to  avail 
himself  of  the  means — notoriously  inadequate — which  the  law  pro- 
vides for  him.  But  the  judge  must  proceed  according  to  the  rules 
of  evidence  and  of  practice.  If,  subsequent  to  the  trial,  it  transpires 
that  evidence  has  not  been  used — either  from  the  failure  of  means 
to  command  it,  or  from  technical  objection,  by  which  it  is  excluded— 
tending  to  establish  the  prisoner's  innocence,  it  is  clearly  the  duty 
of  the  Home  Secretary  to  rejudge  the  case  by  the  new  light,  and 
recall  the  sentence,  even  to  the  extent  of  granting  a  free  paxdon. 
Such  was  ^e  case  of  George  Davidson,  convicted  of  rape  in  1862 
before  the  High  Court  of  Justiciary.  At  the  trial,  a  special  defence 
of  alibi  was  put  in  on  his  behalf,  but  was  not  proved  to  the  satisfao- 


THE  PREROGATIVE  OF  MEBCT.  363 

tion  of  the  jaiy.  He  was  in  conseqaence  found  gnilty,  and  along  with 
two  other  parties  sentenced  to  penal  servitude  for  twenty-one  years. 
His  companions  aflerwards  voluntarily  admitted  that  he  was  not 
present  when  the  assault  was  committed  ;  and  satisfactory  corrobo- 
ration of  this  statement  having  been  obtained  on  inquiry  by  the 
Crown  authorities,  he  received  an  unconditional  pardon. 

It  would  be  easy  to  adduce  other  illustrations,  familiar  to  practice, 
of  the  action  of  the  prerogative  of  mercy.     But  enough  has  been 
said  to  determine  the  principle  of  its  operation.     That  principle,  we 
conceive,  is  nothing  else  than  the  recognition  of  the  obvious  truth, 
that  while  law  itself  is  in&Uible,  the  administration  of  it  is  liable  to 
error  and  imperfection.     The  appeal  to  the  Sovereign  is  not  founded 
on  any  disbelief  in  the  efficacy  of  trial  by  jury.    Trial  by  jury, 
when  rightly  understood,  is  the  expression  of  two  ideas,— in  the  first 
place,  of  a  privilege  esteemed  to  inhere  in  every  member  of  the 
State,  that  he  shall  not  be  deprived  of  his  social  liberty  except  by 
a  judgment  of  his  peers ;  secondly,  of  the  belief  that  the  opinion 
of  fifteen  men  upon  disputed  facts,  is  probably,  in  the  majority  of 
cases,  aliearer  approximation  to  the  truth  than  the  judgment  of  a 
single  mind.   It  implies  this,  but  nothing  more.  The  peculiar  sacred- 
nessof  tiie  results  of  jury  trial  that  commends  itself  to  certain  minds, 
and  the  opposition  that  is  so  freely  drawn  between  conclusions  thus 
obtained,  and  the  deliverance  of  a  single  judge,  are  errors  founded  on 
the  worst  of  all  popular  delusions.    The  verdict  of  a  jury  is  respected 
—and  properly  so — ^by  the  law.  No  Court  has  ever  ventured  to  dis- 
place it,  except  on  the  most  sufficient  and  well-considered  grounds. 
The  comparative  rareness  with  which,  in  civil  causes,  a  new  trial  is 
granted,  on  the  ground  of  the  verdict  being  contrary  to  evidence,  is 
the  best  proof  of  the  respectful  attitude  of  the  law.    But  when  it  is 
clear  that  a  miscarriage  of  justice  has  taken  place,  the  law  does  not 
hesitate  to  interfere.    If  it  does  so  interfere  when  the  interests  at 
stake  are  merely  rights  of  property, — valuable  as  that  stake  is — and 
it  is  not  contended  that  in  such  exceptional  redress  there  is  any  im- 
putation cast  on  the  authority  of  the  rule, — it  is  surely  obvious  that 
when  the  higher  interests  of  liberty  and  life  are  involved,  interfer- 
ence is  less  liable  to  objection.    It  is  quite  immaterial  to  consider  the 
grounds  on  which  a  jury  may  arrive,  at  a  false  conclusion— -whether 
it  is  owing  to  an  undue  influence  unconsciously  exerted  by  the  pre- 
siding judge— or  from  the  absence  of  evidence  that  might  have  been 
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obtained — or  from  mistaken  judgment  in  the  jary  itsdf.  Once  ad- 
mit that  the  justice  of  a  case  has  not  been  reached,  and  there  is,  and 
ought  to  be,  in  the  constitution  a  provision  by  which  the  injustice 
can  be  obviated. 

Assuming,  then,  that  the  principle  underlying  the  prerogative  of 
mercy  is  rightly  stated  as  being  the  fallibility  of  legal  administra- 
tion, the  question  occurs.  Was  there  anything  in  its  exercise  in  the 
Sandyford  case  that  can  be  said  to  be  a  departure  from,  or  an  excess 
of,  this  principle  f     Of  these  two  alternatives,  the  latter,  perhaps, 
more  fairly  raises  the  case ;  because  we  are  prepared  to  admit,  that 
unless  we  can  show  that  the  Home  Secretary  acted  on  the  conric- 
tion  that  there  had  been  a  miscarriage  of  justice,  we  must,  on  the 
premises  we  assume,  charge  him  with  an  unconstitutional  act.    To 
enable  us  to  answer  the  question,  it  is  necessary  to  have  in  view 
what  the  Home  Secretary  actually  did.    In  the  first  place,  it  is 
clear  he  did  not  himself  alone  rejudge  the  case,  but  caUed  in  assist- 
ance.   This  he  obtained  in  the  services  of  Mr  Young,  who  proceeded 
to  Glasgow   under  the  title  of  commissioner,  though  it  appears 
that  he  held  no  formal  commission,  and  took  the  evidence  to  which 
we  shall  immediately  refer.    Now,  a  great  deal  of  the  supposed  un- 
constitutionalism  of  the  Home  Secretary  is  connected  with  this  fact 
It  was,  for  example,  gravely  said,  that  the  appointment  of  Mr  Young 
to  such  an  office  was  nothing  less  than  the  abrogation  of  trial  by 
jury,  and  the  institution  of  a  law  officer  of  the  Grown  as  absolute 
dictator  in  its  place.    In  what  respect  does  this  step  difier  from  what 
has  been  repeatedly  done  before  in  such  cases  as  we  have  quoted, 
without  the  faintest  suspicion  of  irregularity)     In  the  resort  to 
assistance,  in  the  first  place.    But  the  new  inquiry  which  the  pi- 
soner  solicited  could  not  be  prosecuted  without  additional  evidence; 
and  that  was  not  a  step  which  the  Home  Secretary  could  per- 
sonally undertake.    That  a  law  officer  of  the  Crown  should  be 
selected  for  such  a  purpose,  was  strictly  in  accordance  with  the 
uniform  practice  in  such  cases,  of  which  the  case  of  Damdson^  in 
1862,  already  cited,  is  an  example.    In  the  second  plaoe,  in  doing 
publicly  (for  that  was  virtually  done),  and  with  the  semblance  of 
judicial  form,  what  is  usually  a  private  act,  and  manifested  to  the 
public  only  by  its  results.     But  there  was  in  the  circumstances  of 
the  Sandyford  case  the  most  sufficient  ground  for  this  procedure. 
In  presence  of  the  agitation  of  the  public  mind,  to  observe  secrecy 
in  deference  merely  to  the  established  policy  of  the  Crown,  would 
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have  been  an  unwise,  because  an  unnecessary  exercise  of  prescriptive 

rigiit    On  the  other  hand,  the  prosecution  of  the  inquiry  in  public 

was  rendered  necessary  by  the  character  of  the  investigation,  the  object 

being  to  enable  all  persons  in  possession  of  information  to  come  for* 

ward  and  communicate  it  to  the  commissioner.    It  may  be,  that,  in 

the  eyes  of  the  populace  of  Glasgow,  the  sittings  of  Mr  Young  at 

the  County  Buildings  looked  very  like  a  repetition  of  the  process 

that  had  been  enacted  by  Lord  Deas  in  the  Court  of  Justiciary ; 

and,  if  possible,  such  appearances  would  have  been  very  profitably 

avoided.    But  surely  it  is  not  to  an  intelligent  mind  a  reasonable 

objection,  that,  when  so  grave  a  result  as  the  suspension  of  a  solemn 

judicial  act-  depended  on  the  investigation  of  the  commissioner,  the 

choice  of  the  Crown  should  have  fallen  on  a  person  of  the  highest 

professional  experience,  skilled  in  the  value  and  in  the  best  methods 

of  obtaining  evidence,  rather  than  on  the  procurators-fiscal  or  other 

local  authorities. 

It  is  clear,  then,  that  in  the  form  of  action  resorted  to  by  the 
Home  Secretary,  there  was  no  deviation  from  the  ordinary  practice 
that  was  not  justified  by  the  circumstances  of  the  particular  case* 
And  a  great  deal  of  the  outcry  that  was  raised  on  the  occasion,  had 
reference  rather  to  the  manner  than  the  result  of  the  inquiry.  The 
final  result,  we  know,  was  a  commutation  of  the  sentence.  How 
it  was  reached,  which  is  really  the  important  question,  we  have  not 
the  means  of  siscertaining,  since  the  Home  Secretary  has  declined 
to  communicate  in  an  official  form  what  the  grounds  were  upon 
which  the  judgment  proceeded.  The  most  obvious  objection  to  the 
coarse  taken  by  the  Home  Secretary,  arises  upon  the  consideration 
that  his  decision  was  for  a  commutation  of  the  sentence.  If  the 
prisoner  was  innocent,  it  is  said,  a  free  pardon  ought  to  have  been 
granted.  If  guilty,  the  case  was  one  for  exemplary  punishment. 
The  answer  of  the  Home  Secretary  to  this  way  of  putting  the  case 
is  not  altogether  satisfactoxy.  The  assumption,  that  a  person  who  is 
accessory  after  the  fact  in  Scotland  should  receive  the  punishment 
that  attaches  to  that  crime  in  England,  while  in  Scotland  accession 
after  the  fact  is  not  known  to  law,  tends  to  place  the  Home  Office 
in  direct  collision  with  the  Court  of  Justiciary ;  and  if  the  preroga- 
tive of  the  Crown  is  to  be  exercised  on  such  principles,  the  more 
closely  we  adhere  to  positive  law  the  better.  But  we  decline  to 
accept  this  explanation,  when  a  truer  and  a  better  one  is  so  obvi- 
ously  at  hand. 
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The  Home  Secretary,  v^e  know,  rejndged  the  Sandyford  case  by 
the  light  of  the  prisoner's  statement,  upon  which  the  jury  had  not 
pronoanced,  and  the  additional  evidence  that  was  taken  before  the 
commissioner.     The  import  of  that  evidence,  we  believe  we  are 
right  in  saying,  corroborated  the  statement  in  some  material  particu- 
lars, and  left  the  substance  of  it  uncontradicted.     Now,  our  position 
is  this,  that  if,  on  such  rejudgment,  the  Home  Secretary  was  of 
opinion  that  the  jury,  if  the  new  case  had  been  before  them,  wonld 
have  acquitted  the  prisoner,  and  if  he  himself  held  that  conclusion 
to  be  justified  by  the  evidence,  he  was  quite  within  the  action  of  the 
prerogative  of  mercy  in  commuting  the  sentence  of  the  prisoner. 
For  if  that  conclusion  be  a  sound  one — and  being  under  an  obliga- 
tion not  to  argue  the  Sandyford  case,  we  assume  it — we  have  a  case 
in  which  the  rigour  of  the  positive  law — ^in  other  words,  a  defect  in 
the  administration  of  the  law — was  corrected  by  the  equitable  juris- 
diction of  the  Crown.    It  is  not  alleged  that  the  commissioner  re- 
ceived incompetent  evidence,  that  would  not  have  been  sustained 
by  the  Court.     The  husband  of  the  prisoner,  indeed,  was  examined; 
and  that  could  not  have  occurred  at  the  trial.    But  there  was  no- 
thing in  his  deposition  that  might  not  have  been  left  out  of  view  by 
the  Home  Secretary,  without  in  the  slightest  degree  affecting  the 
result  at  which  he  arrived.    We  therefore  pass  by  the  question  as 
not  raised  by  the  circumstances  of  the  case — and  it  is  a  nice  and 
delicate  question — Whether,  in  the  exercise  of  the  prerogative  of  the 
Crown,  it  is  competent  to  regard  evidence  that  is  not  admissible  in 
law.     Our  position  at  present  is  simply  this,  that  there  was  an  error 
in  administration,  and  all  that  the  Home  Secretary  did  was  to 
correct  it.     Of  course,  it  is  to  be  understood  that  we  use  the  ex- 
pression, ^  administration  of  the  law,'  in  something  more  than  its 
obvious  and  literal  sense.     It  does  not  include  every  defect  which 
prevents  the  full  attainment  of  justice,  because  it  is  not  pretendedi  in 
speaking  of  law  as  infallible,  that  it  is  equal  to  the  determination  of 
absolute  truth.    But  everything  is  a  defect  in  administration  that 
falls  within  the  known  scope  of  the  positive  law ;  everything,  there- 
fore, that  is  reducible  within  these  limits,  falLs  within  the  action  of 
the  prerogative  which  is  the  complement  of  the  law. 

But  it  has  been  said,  that,  assuming  the  Home  Secretary  to  have 
done  a  constitutional  act  in  commuting  the  prisoner's  sentence,  he  was 
not,  on  the  case  we  have  set  up^  constitutional  enough,  because^  if 
his  construction  of  the  new  case  was,  that  the  jury  might  have  ac- 
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quitted  the  prisoner,  he  ought  to  have  done  so  himself.  The  answer 
is  simply  this,  that  the  appeal  to  the  prerogative  of  mercy  is  not  a 
resort  to  a  Court  of  Appeal.  Wherein  the  two  differ,  is  not  a  sab« 
ject  that  admits  of  very  palpable  distinctions.  Statement  of  prin* 
ciples,  irrespective  of  the  circnmstances  of  particalar  cases,  would, 
be  very  difficult  to  lay  down.  One  thing  is  clear,  that  the  right 
to  go  to  a  Court  of  Appeal  is  something  greater  as  a  relation  of 
law,  than  the  right  to  invoke  the  prerogative  of  the  Crown.  It  is 
tnie  that,  supposing  a  Court  of  Appeal  to  exist,  the  exercise  of  both 
might  be  followed  in  particular  cases  by  identical  results.  But  that 
wonld  be  an  exceptional,  and  hardly  an  appreciable  operation.  In 
the  general  case,  the  action  of  the  two  rights  must  lead  to  unequal 
results ;  and  therefore  to  object,  that  a  free  pardon  did  not  follow 
therejudgment  of  the  Sandy  ford  case,  is,  in  other  words,  to  say  that 
it  fell  within  the  scope  of  the  exception ;  and  that  is,  we  humbly 
think,  saying  rather  more  than  is  justified  by  a  case  which  is  more 
than  usually  fruitful  in  elements  of  difficulty  and  doubt. 

On  the  whole  case,  we  conclude  that  the  Home  Secretary  did  not 
only  what  was  right,  but  what  was  usual.  To  one  thing  alone 
we  take  exception.  After  the  excitement  of  the  case  was  over,  to 
accede  to  the  publication  of  the  private  action  of  the  Crown  may 
have  been  courtesy  to  a  political  opponent,  but  it  was  setting  a 
dangerous  precedent.  We  happily  live  no  longer  in  the  days  of 
divine  right — we  have  long  been  done  with  the  doctrine  that  the 
king  can  do  no  wrong.  But  it  is  still  a  part  of  the  constitution 
that  we  are  proud  to  respect,  that  the  king  should  give  no  reasons. 

W.  A.  B. 


ON  THE  COMPLETION  OF  THE  CONTRACT  OF  SALE. 

The  alterations  upon  the  law  of  sale  introduced  by  the  Mercantile 
Law  Amendment  Act  were  discussed  in  one  of  the  earliest  numbers 
of  the  Jowmal  of  Jurisprudence  (January  1857).  Since  that  time, 
the  meaning  of  the  statutory  provisions  has  been  fixed  with  tolerable 
certainty  by  a  series  of  decisions ;  and  as  the  subject  is  one  of  con- 
siderable importance,  some  comment  upon  the  effect  of  the  statute 
as  so  construed  upon  the  law  of  sale,  may  be  useful  to  our  readers. 

The  first  section  of  the  statute  is  chiefly  important  in  its  bearing 
upon  the  doctrine  of  the  common  law,  according  to  which  transfer* 
ence  is  essential  to  the  completion  of  the  contract  of  sale.    On  this 
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point,  the  principle  of  the  law  of  Scotland  is  that  of  the  civil  law: 
traditionibiiSy  hand  nudis  pactisy  domirda  transferuntur.  In  other 
words,  a  sale  which  rests  upon  the  contract  of  the  parties,  although 
obligatory  as  a  contract,  confers  no  real  right*  The  seller  is  bound 
to  deliver  the  property  sold,  jost  as  the  purchaser  is  bound  to  pay 
the  price ;  but  neither  obligation  gives  the  obligee  a  preference  in 
bankruptcy.  Sale  without  delivery  is,  in  short,  an  unfulfilled  con- 
tract ;  and  the  claim  in  bankruptcy  is  a  personal  claim  for  fulfihnent, 
by  delivery  of  the  property  or  payment  of  the  price,  as  the  case  may 
be.  This  is  not  merely  matter  of  positive  law ;  it  is  the  actual  rebr 
tion  subsisting  between  the  parties.  In  the  law  of  England,  and  of 
some  continental  states  who  have  adopted  the  English  principle, 
it  is  held  that  the  contract  of  sale  passes  the  property ;  but  this  is 
an  artificial  regulation,  inconsistent  with  the  actual  facts;  and 
accordingly,  it  has  been  found  necessary,  where  such  views  obtain, 
to  limit  the  operation  of  the  principle,  either  by  requiring  that  latent 
sales  should  be  registered,  or  by  making  the  doctrine  of  reputed 
ownership  appUcable  to  property,  which,  after  being  sold,  has  been 
left  in  the  possession  of  the  seller.  Both  these  checks  are  in  opera- 
tion in  England,  and  their  efiect  is  practically  to  restrict  the  prin- 
ciple of  a  real  right  being  given  by  contract  without  delivery,  to 
cases  of  sales  in  the  ordinary  course  of  trade,  in  which  delivery  has 
been  prevented  by  the  bankruptcy  of  the  seller. 

Where  a  sale  has  been  concluded  upon  the  footing  of  ready 
money  payment  and  immediate  delivery,  it  is  certainly  a  hardship 
that  the  seller  shonld  be  liable  to  be  deprived  of  the  purchase 
money  by  the  intervening  bankruptcy  of  the  purchaser ;  and  it  is 
equally  unjust  that  the  purchaser  should  be  liable,  firom  the  same 
cause,  to  be  deprived  of  the  property  for  which  he  has  paid,  and 
which  has  been  left  in  the  seller^s  hands  merely  for  the  purpose  of 
being  delivered.  The  seller^s  right  of  retention,  coupled  with  the 
remedy  of  stoppage  in  transitUy  which  we  imported  from  England, 
and  which  has  supplanted  the  old  presumption  of  firaud  in  cases  of 
bankruptcy  inter  triduutny  have  been  found  in  practice  to  aflford  a 
sufficient  protection  to  dealers  against  defaulting  purchasers.  But 
until  the  passing  of  the  enactment  under  consideration,  there  were 
no  means  by  which  a  purchaser  could  ensure  fulfilment  of  his  part 
of  the  contract  of  sale,  when  the  seller  was  in  dang^  of  b^ng 
rendered  bankrupt.  Viewed  as  an  equitable  protection  to  pur- 
chasers against  the  risk  of  impending  insolvency  on  the  part  of  the 
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seller,  the  provision  of  the  first  section  of  the  Mercantile  Law 
Amendment  Act  is  a  useful  amendment  upon  the  common  law 
doctrine  of  sale.  Had  the  effect  of  the  statutory  provision  been,  as 
was  at  first  supposed,  to  give  a  right  of  property  to  the  purchaser 
without  delivery,  a  wide  door  would  have  been  opened  to  collusive 
transactions,  by  which,  under  the  form  of  a  sale,  money-lenders 
wonld  have  been  enabled  to  obtain  the  advantage  of  a  security  over 
penonal  property,  while  leaving  the  debtor  in  possession  of  the  pro- 
perty itself,  and  therefore  in  the  enjoyment  of  the  credit,  which  the 
possession  of  property  upon  an  absolute  title  carries  with  it. 

The  determination  of  the  main  question  arising  under  the  first 
section  of  the  Mercantile  Law  Amendment  Act,  may  be  considered 
to  have  been  virtually  settled  by  the  opinions  of  the  majority  of  the 
consulted  judges  in  the  case  of  Wyper  v.  Harvey  (23  D.  606),  who 
state  that  ^  the  principle  of  the  common  law,  that  the  undelivered 
goods  still  remain  the  property  of  the  seller,  is  untouched  by  the 
statute ;  and  its  practical  consequences  remain  unimpaired,  except 
in  80  far  as  they  are  expressly  taken  away  or  modified  by  positive 
enactment.'  How  far  they  are  so  modified,  will  be  seen  from  an 
examination  of  the  terms  of  the  section,  which  are  as  follow: — 
'  From  and  after  the  passing  of  this  Act,  where  goods  have  been 
sold,  but  the  same  have  not  been  delivered  to  the  purchaser,  and 
have  been  allowed  to  remain  in  the  custody  of  the  seller,  it  shall  not 
be  competent  for  any  creditor  of  such  seller,  after  the  date  of  such 
sale,  to  attach  such  goods  as  belonging  to  the  seller  by  any  diligence 
or  process  of  law,  including  sequestration,  to  the  effect  of  preventing 
the  purchaser,  or  others  in  his  right,  from  enforcing  delivery  of  the 
same;  and  the  right  of  the  purchaser  to  demand  delivery  of  such 
goods  shall,  firom  and  after  the  date  of  such  sale,  be  attachable  by, 
or  transferable  to,  the  creditors  of  the  purchaser.'  Assuming,  then, 
that  the  property  of  the  goods  remains  with  the  seller  until  delivery, 
two  points  of  inquiry  suggest  themselves  upon  the  constniction  of 
this  section : — 

1.  In  what  circumstances  will  the  right  conferred  by  the  statute 
upon  contracting  purchasers  arise? 

2.  What  is  the  nature  of  the  right  given  to  purchasers,  in  compe- 
tition with  the  seller  and  his  creditors  ? 

With  regard  to  the  first  point,  it  is  clear  that  the  intention  of  Ihe 
Legislature  was  to  limit  the  security  thereby  given  to  contracting 
purchasers  to  cases  of  sale,  to  be  followed  by  delivery,  where  the 
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goods,  if  left  in  the  handa  of  the  seller,  are  left  for  the  mere  purpose 
of  custody  nntil  delivery  can  be  conveniently  taken.    This  exdades 
what  we  may  term  collusive  sales,  where  the  seller  retains  not  merely 
the  custody  but  the  possession  of  the  subject,  the  intention  of  the 
parties  being  that  he  should  receive  accommodation  to  the  extent 
of  the  purchase  money  without  losing  the  credit  which  he  h  likely 
to  derive  from  the  possession  of  the  goods.    This  view  of  the  statute 
has  been  confirmed  by  a  recent  decision  of  the  Second  Division  of 
the  Court  (Sim  v.  Grants  24  D.  1033).    In  that  case,  the  owner  of 
a  horse  and  cart,  in  order  to  avoid  a  poinding,  entered  into  an  ar- 
rangement by  which  he  executed  a  minute  of  sale  in  favour  of  a 
fiiend,  received  the  price,  and  out  of  it  satisfied  the  poinding  credi- 
tor,— the  seller,  however,  being  allowed  to  retain  possession  of  tbe 
property.     Six  months  afterwards  a  second  poinding  was  executed 
at  the  instance  of  a  different  creditor,  against  which  interdict  was 
sought  by  the  purchaser,  who  alleged  that  under  the  first  section  of 
the  Mercantile  Law  Amendment  Act  his  right  was  preferable  to 
that  created  by  the  diligence  of  the  seller^s  creditors.     To  this 
defence  it  was  replied  that  the  horse  and  cart  had  remained  in  the 
possession  of  the  seller,  who  had  retained  not  the  mere  custody,  bnt 
the  full  use  and  enjoyment  of  the  property,  as  the  evidence  clearly 
proved.    An  argument  was  also  founded  upon  the  doctrine  of  re- 
puted ownership,  which  will  afterwards  be  noticed ;  but  in  the  view 
which  the  Court  took  of  the  case,  it  was  unnecessary  to  consider  the 
effect  of  that  doctrine  as  controlling  the  strict  legal  rights  of  the 
parties.    The  Court  held  that  in  this  case  the  seller  had  both  the 
property  and  possession  of  the  horse  and  cart,  which  were  on  that 
ground  subject  to  the  diligence  of  his  creditors,  notwithstanding  the 
sale.    ^  The  statute,'  said  Lord  Cowan,  ^  provides  for  the  case  of 
the  ^^  custody  "  remaining  with  the  seller,  meaning  that  custody  for 
the  safety  and  preservation  of  the  thing  sold  which  the  seller  be- 
hoves to  leave  when  the  delivery  is  not  intended  to  be  immediate, 
and  some  time  elapses  between  the  sale  and  the  actual  transference 
of  the  corpus  of  the  goods  sold.    Such  custody  is  entirely  difierent 
from  the  continued  possession,  use,  and  enjoyment  left  with  the 
seller  in  this  case,  by  the  very  terms  of  the  contract  between  the 
parties.' 

•It  is  to  be  regretted  that  the  case  in  which  this  important  ques- 
tion was  raised  should  have  been  one  of  such  a  trifling  description 
as  to  render  the  decision  less  valuable  as  an  authority  dian  it  would 
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otherwise  have  been.    The  circumstances,  moreover,  were  very  un- 
favourable for  the  application  of  the  statutory  privilege  of  purchasers. 
No  attempt  had  been  made  to  give  legal  or  constructive  possession 
to  the  purchaser,  and  there  was  no  obligation  to  deliver.    We  be- 
lieve that  in  practice  a  large  number  of  transactions  have  taken 
place  in  reliance  upon  the  statute,  where  the  object  truly  was  to 
create  a  security  in  the  form  of  a  sale.    In  such  cases  it  has  been 
usual  to  give  symbolical  delivery  to  the  purchaser  by  delivering 
the  key  of  the  premises,  or  putting  a  man  in  possession,  or  by  taking 
a  notarial  instrument  of  possession.     The  property  is  then  rede- 
livered to  the  seller  nominally  for  the  purpose  of  custody,  or  the 
goods  are  simply  left  in  the  premises  without  any  ostensible  act  of 
redelivery.     In  other  cases  an  attempt  has  been  made  to  give  a  title 
of  possession  to  the  seller  by  constituting  him  lessee,  with  an  option 
to  repurchase  the  property  at  a  price  which  of  course  includes  the 
money  advanced,  and  interest  adequate  to  the  risk  of  such  a  trans- 
action.   It  cannot  be  said  that  the  case  of  Sim  v.  Grant  has  so  com- 
pletely settled  the  law  as  entirely  to  invalidate  these  transactions  in 
the  opinion  of  the  profession.     It  is  extremely  probable,  however, 
that  the  Court  woidd  consider  themselves  entitled  to  look  to  the 
real  nature  of  the  transaction,  and  on  being  satisfied  that  a  bona 
fide  transference  of  the  property  was  not  intended,  to  hold  that  the 
contract  of  sale  remained  unfulfilled,  and  consequently  that  the 
property  was  not  removed  from  the  operation  of  the  diligence  of  the 
seller^s  creditors. 

The  recognition  of  the  principle  that  the  enactment  applies  to 
goods  left  with  the  seller  for  custody  merely,  and  with  a  view  to 
delivery,  necessarily  implies  that  the  goods  must  be  in  a  state  to 
admit  of  delivery  in  terms  of  the  contract.  This  obviously  excludes 
that  kind  of  sale  which  is  combined  with  locatio  operarum^  and 
which  is  more  correctly  described  as  a  contract  for  the  supply  of 
goods  to  be  manufactured.  In  this  class  of  cases  the  purchaser's 
right  to  delivery  does  not  arise  until  the  completion  of  the  work, 
and  it  is  unusual  to  advance  the  price  until  the  subject  is  ready  for 
delivery.  In  the  case  of  building  contracts  it  is  well  known  that 
agreements  are  entered  into  for  payment  or  advance  of  instalments 
of  the  price  as  particular  portions  of  the  building  are  completed  ; 
and  the  same  mode  of  payment  might  be  found  convenient  in  ship- 
building contracts,  contracts  for  the  supply  of  machinery,  etc.    But 
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as  in  these  special  transactions  some  form  of  delivery  is  usually  re- 
quired as  a  condition  precedent  to  the  payment  of  the  instalments 
of  purchase  money,  they  are  not  likely  to  give  rise  to  questions  upon 
the  extent  of  the  jus  ad  rem  conferred  upon  the  purchaser  under  this 
section  of  the  statute. 

With  respect  to  sales  of  goods  in  their  existing  condition,  it  has 
been  doubted  whether  the  statute  applies  to  all  corporeal  moveables, 
and  also  whether  it  applies  to  sales  of  goods  in  bulk  which  are  not 
separated  and  specifically  appropriated  to  the  purchaser  before  de- 
livery.    On  the  first  question,  the  case  of  Young  v.  Giffen  (21  D. 
87),  although  arising  upon  a  different  section  of  the  statute,  is 
pretty  conclusive.    It  was  there  held  that  the  word  ^  goods'  in  the 
fifth  section  of  the  statute,  which  relates  to  implied  warranty,  was 
sufficiently  comprehensive  to  include  all  corporeal  moveables,  t,g^ 
horses,  which  were  the  subject  of  the  action.     This  result  was 
arrived  at  upon  a  consideration  of  the  objects  of  the  statute,  and 
upon  a  comparison  of  the  use  of  the  word  ^  goods '  in  other  sections. 
'  The  question,'  said  Lord  Deas, '  is,  in  what  sense  the  word  is  used  in 
this  statute!  Does  it  include  live  animals  or  not?  On  considering  the 
different  clauses  of  the  statute,  I  am  satisfied  that  it  does.  The  object 
of  the  statute,  as  set  forth  in  the  preamble,  was  to  remove  difierences 
between  the  laws  of  Scotland  and  those  of  England  and  Ireland 
in  matters  of  common  occurrence  in  the  course  of  trade.  ...  It  was 
just  as  necessary  for  the  object  in  view  that  the  whole  of  the  first 
five  sections  of  the  statute  should  apply  to  live  stock  as  to  any  other 
articles.   The  laws  would  be  very  imperfectly  assimilated  if  they  did 
not,  or  rather,  the  anomalies  would  be  greater  than,  before ;  for  the  law 
of  Scotland  would  differ  not  only  from  the  others,  but  from  itself.' 

With  regard  to  property  sold  in  bulk,  there  have  been  no  deci- 
sions subsequent  to  the  enactment.  The  important  and  interesting 
case  of  Hansen  v.  Craig  (20  D.  1306),  while  clearing  up  some 
difficulties  in  the  law  with  regard  to  the  transference  of  risk,  throws 
no  direct  light  upon  the  question  of  the  purchaser's  right  to  deliveiy. 
It  is  reasonable,  however,  to  infer  that  the  same  criterion  which 
determines  the  purchaser's  liability  to  loss  in  consequence  of  the  acci- 
dental destruction  of  the  subject,  should  also  furnish  the  test  by 
which  his  liability  to  eviction  at  the  hands  of  the  seller's  creditors 
in  bankruptcy  may  also  be  determined.  The  reason  for  the  doctrine 
that  a  subject  accidentally  destroyed  perishes  to  the  purchaser,  is 
that  the  seller  is  deprived  of  the  power  of  fulfilling  his  part  of  the 
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contract  He  cannot  actually  deliver  the  ipsum  carpus  of  a  subject 
which  has  perished^  and  therefore  the  law  will  not  hold  him  liable 
to  give  delivery*  In  the  case  of  goods  sold  in  bulk  or  by  descrip- 
tion, and  not  set  apart,  the  seller  has  it  in  his  power  to  ftdfil  the 
contract  by  going  to  the  market  and  purchasing  goods  of  a  certain 
kind,  which  was  all  that  he  contracted  to  do.  After  a  quantity  has 
been  measured  and  set  apart  in  a  condition  ready  for  delivery,  the 
purchaser  is  thenceforth  in  a  situation  to  require  delivery  of  the 
qoantity  so  set  apart,  and  no  others.  If,  therefore,  goods  set  apart 
for  delivery  should  be  lost  or  destroyed,  the  seller  is  not  bound  to 
replace  them,  and  this  just  because  from  the  time  of  separation  the 
purchaser's  yt/«  ad  rem  was  limited  to  these  goods.  We  have  little 
doubt,  therefore,  that  when  the  question  arises,  the  criterion  of  risk, 
although  quite  inadequate  to  determine  the  ownership  of  moveable 
property,  will  be  found  to  coincide  with  that  upon  which  the  pur- 
chaser's preference  to  the  seller's  creditor's  depends. 

Without  attempting  to  anticipate  the  opinion  of  the  Court  upon 
the  doctrine  of  reputed  ownership  as  applicable  to  sales,  and  which 
will  sooner  or  later  be  raised  in  some  bankruptcy  case,  it  is  dear 
that  the  statute  contemplates  no  change  on  the  common  law  in  re- 
ference to  this  class  of  questions.    The  rule  is  thus  stated  by  Pro- 
fessor Bell :  *  Where  one  is  unnecessarily,  or  by  the  collusion  or 
;;ro6s  negligence  of  the  true  owner,  permitted  to  give  himself  an 
appearance  to  the  world,  as  if  he  were  proprietor  of  goods. and  wares 
not  belonging  to  himself;  and  this,  by  exercising  acts  of  ownership, 
and  by  holding  a  possession  seemingly  uncontrolled,  his  creditors 
will  be  entitled  to«proceed  against  the  goods  as  if  they  really  be* 
longed  to  him.' — Bell,  Com.,  519.    No  case  illustrative  of  this  doc- 
trine has  occurred  since  the  passing  of  the  Mercantile  Law  Amend- 
ment Act.     The  plea  was  raised  in  Sim  v.  Granty  already  referred 
to;  but  as  the  Court  were  of  opinion  that  the  property  had  never 
been  effectually  transferred,  it  became  unnecessary  to  consider  the 
case  as  one  of  reputed  ownership.    The  latest  case  is  iPArtliur  v. 
Brown,  20   D.  1232,  where  goods,  having  been  sold  by  auction 
under  a  levy  warrant  for  payment  of  excise  dnties,  an  airangement 
was  made  with  the  purchaser,  by  which  they  were  allowed  to  remain 
in  the  debtor^s  possession.    In  competition  with  a  subsequent  creditor 
using  the  diligence  of  poinding  the  ground,  the  latter  was  preferred^ 
on  the  ground  that  the  goods  had  remained  a  year  in  the  possession 
of  the  original  owner,  and  had  never  been  delivered.    The  leading 
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case,  however,  is  Anderson  v.  Buchanan^  reported  in  11  D.  271. 
The  question  arose  out  of  a  sale  by  a  bankrupt's  trustee,  the 
bankrupt's  household  furniture  having  been  purchased  by  a  iriend, 
who  aUowed  him  to  retain  and  use  it  in  the  same  manner  as  before 
the  sequestration.     Six  years  afterwards,  a  poinding  of  the  furni- 
ture was  executed  by  a  creditor  of  the  bankrupt  for  a  debt  incurred 
subsequent  to  the  sequestration.    In  a  suspension  at  the  instance  of 
a  party  who  had  purchased  the  furniture  from  the  trustee  on  the 
ground  that  it  was  his  property,  it  was  held  that  the  furniture  was 
liable  to  be  affected  by  diligence,  being  the  reputed  property  of  the 
bankrupt.    After  referring  to  the  consideration  that  property  in 
moveables  may  continue  notwithstanding  the  severance  of  possession 
from  the  alleged  right  of  ownership,  the  Lord  Justice-Clerk  ob- 
served, that  a  result  so  anomalous  and  contrary  to  the  general  rule 
of  our  law,  is  admitted  only  when  the  transaction  by  which  posses- 
sion is  parted  with  is  of  a  nature  that  implies  that  the  party  in  pos- 
sion  has  a  great  deal  of  property  not  his  own.     On  the  other  hand, 
the  doctrine  of  reputed  ownership,  although  applicable  to  stock-in- 
trade,  was  more,  directly  applicable  to  the  possession  of  articles  of 
personal  and  household  use,  as  to  which  the  severance  of  possession 
from  ownership  is,  according  to  ordinary  presumptions,  not  the  natural 
result  of  any  business  transaction.    The  severance  of  property  from 
possession  could  not  be  recognised  where  the  object  of  the  transac- 
tion was  the  protection  of  the  party  possessing  from  diligence,  while 
preserving  to  him  the  use  and  benefit  of  the  property.     Upon  this 
principle^  it  has  been  decided  in  several  cases  that  the  settlement  o{ 
furniture  and  household  effects  by  ante^nuptial  contract  on  the  wife 
does  not,  even  when  accompanied  by  an  inventory  of  the  property, 
exclude  the  diligence  of  the  husband's  creditors.     (Ccanpbell  v. 
Stetvarty  10  D.  1280;  Broun  v.  Fleming,  13  D.  373.) 

On  the  second  question  noticed  in  our  introductory  observations, 
— ^namely,  the  relation  in  which  assignees  or  creditors  of  the  seller 
and  purchaser  stand  in  consequence  of  the  statutory  enactment,— 
the  only  decision  is  that  of  Wyper  v.  Harvey,  already  noticed.  The 
statute  gives  a  right  to  demand  delivery  to  the  purchaser,  his  assig- 
nees and  creditors ;  but  this  right  is  subject  to  limitation,  in  virtue 
of  (1)  the  seller^s  general  right  of  retention,  which  in  the  case  of 
an  assignation  intimated  is  limited  to  a  security  for  the  price,  and 
performance  of  the  conditions  of  the  contract ;  (2)  an  arrestment 
or  poinding  by  the  seller ;  (3)  the  landlord's  hypothec     Diligence 
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bj  a  creditor  of  the  purchaser  is  of  course  preferable  to  a  prior 
nnintimated  assignation. 

The  right  of  retention  which  the  statute  reserves  continues  to 
rest  upon  the  seller^s  undivested  ownership,  in  virtue  of  which  he  is 
entitled  to  refuse  performance  of  his  obligation  to  deliver  until  the 
price,  which  is  the  counter-prestation  of  the  contract,  has  been  paid 
to  him*  But  this  is  not  all ;  for,  assuming  that  the  property  of  the 
goods  remains  with  the  seller,  it  is  clear  that  the  personal  obligation 
to  deliver  cannot  be  enforced  while  the  seller  has  any  money  claim 
against  the  purchaser.  This  right  of  the  seller,  which  is  known  as 
the  right  of  retention  for  a  general  balance,  is  a  logical  consequence 
of  the  general  law  of  retention,  and  depends  on  the  fact  of  the  sub- 
ject sold  remaining  the  property  of  the  seller  until  delivery.  The 
question  in  Wyper  v.  Harvey  was  twofold :  first,  whether  an  arrest* 
ment  by  a  seller  in  his  own  hands,  in  security  of  a  general  balance, 
or  an  assignation  by  a  purchaser  not  intimated  until  after  the  arrest- 
ment, was  preferable.  On  this  point  the  judges  were  unanimously 
of  opinion,  that  the  seller's  arrestment  in  his  own  hands,  being  prior 
iQ  date,  was  preferable  to  the  intimated  assignation.  But,  secondly, 
the  first  purchaser  had  become  bankrupt  before  the  intimation  of 
his  assignment,  and  also  before  the  date  of  the  seller's  arrestment, 
which  waa  consequently  inefiectual  in  a  competition  with  the  trustee. 
This  raised  the  question  whether  the  seller's  right  of  retention  for  a 
general  balance  subsisted  notwithstanding  the  change  introduced 
by  the  Mercantile  Law  Amendment  Act,  and  a  majority  of  tlie 
Court  were  of  opinion  that  it  did. 

On  the  whole,  it  may  be  concluded  that  the  apprehensions  which 
were  at  one  time  entertained  of  injury  to  the  rights  of  vendors, 
and  of  parties  contracting  with  them  relying  upon  the  credit  derived 
from  the  possession  of  valuable  property,  are  entirely  unfounded ; 
and  that,  except  in  so  far  as  it  enables  pm'chasers  who  have  paid 
for  goods  to  vindicate  their  right  to  delivery  in  bankruptcy,  the 
Mercantile  Law  Amendment  Act  has  made  no  material  alteration 
in  the  rights  of  vendors  and  purchasers. 
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I^^ew  Commentaries  on  the  Laws  of  England;  partly  founded  on 
BlacksUme.  By  Henry  John  Stephen,  Sergeant-at-Law. 
Fifth  Edition,  prepared  for  the  Press  by  James  Stephen, 
LL.D.y  Professor  of  English  Law  at  Eang's  College,  London. 
Li  Four  Volomes*    London:  BatterworthS| 

About  a  century  has  elapsed  since  Blackstone's  Commentaries  were 
written.  Within  that  comparatively  short  period,  the  laws  of  Eng- 
land have  suffered  so  much  change,  that  the  work  in  its  original 
shape  is  useful  to  the  antiquarian  alone.  To  Blackstone  himself 
this  result  is  in  some  degree  to  be  attributed.  Before  he  wrote, 
England  did  not  possess  an  intelligible  treatise  on  its  laws.  The 
laws  of  England  were  concealed  from  the  English  public,  buried 
for  the  most  part  in  black  letter  Norman-French  reports,  in  insti- 
tutes courteously  believed  to  be  in  the  Latin  language,  or  in  pon- 
derous Tolumes  of  ill-arranged  materials,  which  it  would  have  been 
an  insult  to  the  contemporaries  of  Goldsmith  and  Johnson  to  tell 
them  were  written  in  the  mother  tongue.  By  the  necessity  of  his 
position,  Blackstone,  as  an  Oxford  Professor,  was  forced  to  the 
effort  to  make  his  lectures  intelligible,  or  even  attractive,  to  his  young 
auditors ;  and  not  being  a  practical  lawyer  of  his  time,  he  had  the 
requisite  power.  The  lectures  were  clearly,  often  el^antly  ex- 
pressed, and  his  illustrations  felicitous.  The  lectures  even  grew  to 
be  popular  within  the  College ;  and  when  they  came  to  be  published, 
they  supplied  a  want  so  distinctly  felt,  that  edition  after  edition  was 
demanded.  It  was  alike  new  and  charming  to  the  English  scholar 
or  country  gentleman,  to  find  that  he  could  acquire,  in  some  few 
hours  of  pleasant  reading,  some  knowledge  of  those  laws  under 
which  he  had  hitherto  lived  with  an  ignorance  that  was  complete 
and  generally,  it  may  be  added,  with  a  faith  that  was  unshaken. 

To  Blackstone's  defects,  as  well  as  to  his  merits,  his  popularity 
was  due.  No  learned  citation  of  authorities  rendered  his  pages 
tedious;  no  profound  thought  made  them  hard  to  read;  no  vigoroos 
reforming  tendencies  caused  him  to  shock  popular  prejudices*  In 
his  youth  he  had  imbibed  the  faith  preached  from  Westminster  to 
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the  people  in  the  infallibility  of  English  law.  For  every  anomaly 
he  found  some  reason,  for  every  defect  some  defence ;  and  if  all  his 
logenoity  failed  him,  he  contentedly  told  his  students,  that  doubtless 
jost  and  good  reasons  for  the  law  had  once  been  known,  bat  had 
now  been  lost  in  the  obscurity  of  antiquity.  Unfortunately,  doc- 
trmes  which,  when  stated  unintelligibly  from  the  bench,  had  been 
heard  with  profound  respect,  could  not  bear  the  light  when  held  to 
view  in  Blackstone's  good,  clear  English.  The  delusion  of  the  un«* 
approachable  excellence  of  English  law  was  dispelled.  Bentham 
began  the  attack,  and  the  period  of  law  reform  set  in.  Of  the 
effects  of  this  reform  the  book  before  us  speaks  plainly.  Editors 
for  long  endeavoured  to  adapt  the  original  commentaries  to  the 
rapid  series  of  changes;  but  page  after  page  was  struck  out  as  obso- 
lete, chapter  after  chapter  was  added  to  embrace  new  statutes  and 
decisions,  till  the  original  was  lost  in  the  patchwork,  and  new  com-* 
mentaries,  founded,  it  is  tnie,  in  some  measure  on  the  old,  required 
to  be  written. 

Sergeant  Stephen's  work  is  perhaps  the  best  in  which  a  general 
survey  of  the  principles  of  English  law  is  given.  It  gives  the  leading 
provisions  in  every  department,  embracing  both  public  and  private 
law.  In  public  law  it  gives  an  account  of  the  constitution  in  Church 
and  State,  and  a  compendium  of  criminal  law.  In  private  law  it 
gives  all  branches,  including  the  law  of  contracts  and  of  torts  of 
succession,  and  of  landed  tenures.  It  presents,  in  short,  as  systematic 
a  view  of  the  whole  law  of  England  as  it  is  possible  to  give.  Of 
the  mode  in  which  the  work  is  executed,  the  mere  fact  that  it  has 
gone  through  five  editions  within  some  twenty  years,  says  more  than 
anything  that  could  be  said  here.  To  Scotchmen  desirous  of 
knowing  rather  the  general  principles  than  the  minute  details  of  the 
law  of  the  sister  country,  no  better  book  could  be  recommended. 

An  institute  of  English  law  suggests  many  points  of  interest  to  a 
Scotchman*  Foreigners,  as  we  in  some  sense  are,  in  the  matter  of 
law,  we  have  never  been  able  to  comprehend  the  enthusiasm  with 
which  the  Englishman  of  last  century  regarded  his  laws.  We  can 
never  fully  realize  the  irame  of  mind  of  those  to  whom  Blackstone 
could  speak  without  moving  to  laughter,  of  the  medley  of  Saxon 
laws  and  Norman  customs,  of  legal  fictions  and  equitable  maxims, 
which  he  expounded  as  being  the  ^  perfection  of  human  reason.' 
What  made  England  great  in  many  ways,  had  something  to  do  with 
the  imperfection  of  her  jurisprudence.    Independence  of  spirit  is 
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excellent  in  those  who  have  nothing  to  learn  and  nothing  to  imitate. 
It  may  favour  conquest  or  commercial  enterprise,  bat  it  is  fatal  to 
learning.  The  spirit  which  dictated  the  ^nolumus  leges  AngluB  mutarC 
of  the  rude  nobility  pervaded  the  whole  nation;  and  so  it  happened 
that  England  in  her  jurisprudence  fell  into  every  error  from  which 
the  study  of  more  ancient  systems  might  have  guarded.  Other 
European  systems  started  from  the  Roman  law,  profiting  by  the 
lessons  of  its  history,  and  by  its  ultimate  careful  development.  Eng- 
lish law  started  where  Roman  law  had  started — ^with  the  customs  of 
barbarous  tribes ;  and  in  its  history  may  be  seen  the  exact  counter- 
part of  each  device  to  which  its  predecessor  had  had  recourse  in 
order  to  adapt  itself  to  the  wants  of  a  growing  civilisation.  Legal 
fictions  were  no  new  Westminster  invention,  and  the  equitable 
jurisdiction  of  the  Roman  Prastors  was  but  revived  by  the  English 
Chancellors. 

There  is  one  defect,  however,  in  English  law  peculiar  to  English 
soil.  Equity,  as  a  something  to  mould  ancient  rules  to  suit  modem 
circumstances,  has  been  known  in  the  history  of  every  system.  The 
separation  of  equity  from  the  common  law  in  so  thorough  a  manner 
as  to  have  each  administered  by  its  own  court,  is  known  only  in 
England.  The  history  of  the  equitable  power  of  the  Chancellois 
over  the  common  law  courts,  would  form,  to  a  foreign  observer, 
the  most  interesting  portion  of  the  history  of  English  jurisprudence. 
The  chapter  containing  it  might  almost  now  be  made  complete  in 
itself,  for  the  equitable  power  has  lived  its  time.  Modern  writers  on 
equity  jurisprudence  are  anxious,  above  all  things,  to  guard  firom 
what  they  call  the  popular  error,  that  an  equity  judge  is  ever  guided 
by  notions  of  equity  in  the  popular  sense  of  the  term.  And  this 
repudiation  of  equitable  power  is  not  mere  modest  self-depreciation. 
An  English  court  of  equity  at  the  present  day  binds  itself  as  strictly 
by  precedents  and  fixed  rules  as  any  other  court  in  the  kingdom. 
It  does  so  from  necessity.  A  court  which  should  now-a-days  take 
upon  itself  to  correct  the  errors  or  to  supply  the  defects  of  the  laws 
which  it  is  the  business  of  the  Imperial  Parliament  to  amend  or 
create,  would  speedily  find  itself  numbered  among  the  things  of  the 
past. 

Though  the  equitable  power  has  been  suffered  to  fall  asleep, 
the  evil  fruits  of  its  having  been  necessary  to  exercise  it  throngh 
separate  courts  still  remain,  in  the  form  of  a  most  singular  division 
of  English  law  between  two  judicial  systems.    To  divide  actions 
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among  different  courts,  according  to  the  natnre  of  the  remedy 
sought,  is  difficult  enough,  and  serves  small  practical  purpose.  To 
divide  actions,  again,  among  different  courts,  according  to  the  nature 
of  the  legal  pleas  which  the  demand  or  the  defence  may  originate, 
is  greatly  more  difficult.  But  to  confound  these  principles  of  divi- 
sion, and  to  divide  actions  to  a  certain  extent  according  to  the 
nature  of  the  remedy  sought,  and  to  a  certain  other  extent  accord- 
ing to  the  nature  of  the  subject-matter  involved,  is  to  frame  a 
system,  or  rather  a  chaos,  to  which  intelligible  clue  is  impossible, 
where  risk  of  error  is  inevitable,  and  where  the  only  course  for  a 
litigant  is  to  attempt,  in  blind  empirical  fashion,  to  grope  along  the 
track  of  precedents.  How  arbitrary  the  distinctions  between  law 
and  equity  now  are,  can  hardly  be  credited,  A  court  of  law  gives 
damages  for  breach  of  contract ;  it  is  beyond  its  humble  province 
to  give  specific  implement.  It  deals  with  property  held  in  absolute 
proprietorship ;  to  deal  with  trust  property  passes  its  poor  ability. 
It  deals  with  the  solvent,  but  not  with  bankrupts.  So  partnerships, 
the  construction  of  settlements,  and  many  other  things,  a  court  of 
law  yields  to  a  court  of  equity.  But  let  no  unfortunate  suitor 
fancy  from  this  that  he  can  keep  himself  safe  by  resorting  in  all 
cases  to  what  may  appear  to  his  bewildered  imagination  to  be  the 
superior  class  of  tribunal ;  for  if  a  court  of  equity  boasts  its  superi- 
ority, it  stands  also  upon  its  dignity,  and,  as  it  is  expressed,  will 
not  interfere  where  the  suitor  might  have  had  bis  remedy  at  law. 
Hence  there  arises  a  conflict  of  jurisdiction  sufficiently  remunerative 
to  the  profession  and  amusing  to  the  disinterested  spectator,  if 
somewhat  inconvenient  to  the  clients. 

To  understand  why  these  and  other  anomalies  in  English  law 
have  so  long  existed  to  vex  the  law  reformers,  it  is  necessary  to 
tarn  from  the  constitution  of  the  courts  to  their  practical  working, 
and  from  the  legal  principles  to  the  adroitness  with  which  they  are 
applied.  In  the  courts  there  are  appearances  as  if  a  compromise 
had  been  struck.  All  ordinary  matters  are  conducted  with  despatch 
and  economy.  Tedious  records  and  proofs,  extending  over  days, 
are  unknown  in  actions  for  the  recovery  of  money  debts.  In  such 
cases  the  remedy  is  speedy  and  not  expensive ;  and  it  looks  almost 
as  if  the  !]£nglish  public  had  agreed,  on  condition  of  getting  all 
ordinary  business  well  carried  through,  to  hand  over  to  the  courts 
a  certain  number  of  cases — of  kinds  which  rarely  occur — to  deal 
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ivith  scientifically,  to  toss  backwards  and  forwards  between  law 
and  equity,  until  the  patience  and  the  purse  of  the  litigants  are 
exhausted. 

The  adroit  way  in  which  the  English  courts  apply  English  law 
principles,  so  as  to  make  them  operate  not  unjustly,  may  be  best 
understood  from  an  example.     There  is  an  old  Latin  maxim,  ej 
nudo  pacto  non  oritur  actio,  dating  from  the  time  when  men  fanded 
that  by  mere  written  words  the  will  could  not  be  bound;  and 
somehow  it  survives  in  English  law.     It  is  a  strange  maxim  for  a 
time  when  Englishmen  boast  that  their  simple  spoken  word  is  their 
bond,  and  when  public  opinion  requires  the  enforcement  of  every 
engagement  whose  terms  are  not  inconsistent  with  public  policy. 
So  the  maxim  receives  limits.     It  is  observed  that  it  makes  no 
mention  of  signing  and  sealing;  and  thus,  if  the  naked  fact  be  signed 
and  sealed  before  witnesses,  the  judge  ventures  to  place  it  beyond 
the  scope  of  the  rule.     This  is  so  far  good,  but  it  is  not  enough. 
The  necessities  of  commerce  do  not  permit  a  merchant  who  has 
signed  a  bill  to  say  that  his  signature  does  not  bind  him,  and  thus 
the  concession  of  a  privilege  to  such  documents  is  extorted  from  the 
sages  of  the  law.     When  all-important  private  deeds  and  mercantile 
documents  have  been  placed  beyond  the  mischievous  scope  of  the 
maxim,  it  signifies  little  what  comes  of  it ;  and  were  it  not  that  the 
fate  of  the  last  fragment  of  its  influence  verges  on  the  ludicrous,  it 
would  scarcely  be  worth  while  to  trace  it.     The  maxim  provides 
that  the  na^ed  pact  is  not  enough,  or,  as  it  may  be   otherwise 
phrased,  that  there  must  be  a  consideration  for  every  contract   It 
has  been  observed  that  the  maxim  says  nothing  about  the  amount 
of  the  consideration ;  and  thus  it  comes  to  be  held  that  the  deliverj 
of  five  shillings,  or  indeed  any  pecuniary  equivalent,  however  in- 
adequate, is  a  suiBcient  compliance  with  its  terms.    In  this  furtive 
method  English  law  contrives  in  the  end  to  approach  in  practical 
efiect  to  those  wiser  laws  which  declare  at  once,  that  if  a  person 
bind  himself  in  writing,  the  bond  is  at  least  prima  facie  evidence  of 
the  existence  of  an  obligation. 

When  the  Scottish  reader  has  sufficiently  gratified  his  curiosity 
in  the  contemplation  of  the  peculiarities  of  English  law,  the  most 
interesting  practical  question  which  will  occur  to  him  will  be  that 
bearing  on  the  prospects  of  ultimate  uniformity  in  the  laws  of  the 
United  Eangdom.  We  are  not  of  those  who  desire  that  the  two 
systems  of  England  and  Scotland  should  continue  separate,  for  to 
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US  it  seems  plain  enough  that  it  would  be  well  if  all  cases  could  be 
decided  in  the  same  form  and  with  the  same  result  whether  at 
Edinburgh  or  at  Westminster.  And  in  so  far  as  the  historic  asso* 
ciatioDS  connected  with  the  law  of  Scotland  are  concerned,  we 
should  be  content — if  it  could  be  proved  to  be  for  the  public  good 
—that  Stair^s  ^Institute'  should  as  soon  as  may  be  yield  its  place  to 
Stephen's  *  Commentaries,'  and  the  entire  library  of  Scottish  law  be 
consigned  for  future  guardianship  to  the  care  of  some  Bannatyne 
or  Spalding  Club.  But  the  task  of  assimilation  is  not  so  easy  as 
amateur  refoi*mers  are  disposed  to  imagine.  To  the  English  as 
well  as  to  the  Scottish  mind,  that  thorough  mode  of  performing  the 
work  which  was  followed  in  France,  where  local  institutions  sank 
under  a  powerful  central  authority,  is  as  yet  repugnant.  Union  by 
codification  being  thus  out  of  the  question,  progress  is  made  by 
slower,  and,  for  the  most  part,  by  indirect  means. 

To  the  direct  action  of  the  Legislature  results  few  and  unimportant 
can  be  attributed.  What  of  such  results  there  are,  were  produced 
by  Acts  of  two  classes :  those  intended  jointly  to  modify  the  laws 
of  both  countries,  and  those  intended  to  impose  some  portion  of  the 
law  of  one  country  upon  the  other.  The  former  class,  numerous  as 
it  ought  to  be,  begins  and  ends  with  the  Mercantile  Amendment 
Acts  of  1856 — Acts  which  left  undone  far  more  than  what  thev  did. 
Notwithstanding  all  that  we  sometimes  hear  from  some  of  the  more 
unenlightened  members  of  the  English  legal  profession,  of  the  great 
advantage  which  would  accrue  from  summarily  extending  the  laws 
of  England  over  Scotland,  the  latter  class  is  likewise  few.  We  have 
borrowed,  with  doubtful  success,  trial  by  jury  in  civil  causes ;  and 
tbe  English  have  adopted  from  us,  in  a  mutilated  form,  that  law 
which  gives  in  Scotland,  as  on  the  Continent,  summary  execution 
on  bills  of  exchange.^  In  this  unsatisfactory  condition  the  matter 
rests,  in  so  far  as  the  natural  and  proper  means  of  effecting  uni- 
formity are  concerned. 

To  the  operation  of  the  Legislature,  in  enactments  not  directed 
towards  the  special  end  of  producing  uniformity,  considerably  more 
important  results  are  due.  On  Scottish  law,  indeed,  it  cannot  be 
expected  that  there  should  be  much  of  this  indirect  operation.  We 
are  in  number  so  small,  as  compared  with  the  English,  ana  we  are 
moreover  intellectually  so  constituted,  that  it  occurs  to  us  as  the 

^  One  or  two  more  instances  of  this  kind  would  end  the  catalogue  of  the 
whole  clasB. 
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most  natural  thing  in  the  world,  before  altering  our  laws,  to  inquire 
what  is  the  law  of  our  neighbours.  Thus  it  happens  that  statutory 
changes  on  Scottish  law  are  seldom  made  without  our  possessing 
full  knowledge  of  the  effect  which  they  will  have  in  making  our  law 
liker  or  less  like  to  the  law  of  England.  It  is  not  so  in  the  sister 
country.  In  proposing  to  an  Englishman  an  alteration  on  his  law, 
it  would  be  the  opposite  of  an  attraction  to  tell  him  that  he  would 
become  thereby  liker  to  other  people.  He  is  at  heart  contemptuous 
of  the  institutions  of  other  nations ;  and  in  altering  his  laws,  alters 
them  for  his  own  convenience,  without  caring  to  inquire  what  the 
laws  of  other  nations  may  be,  or  endeavouring  to  accommodate 
himself  to  them.  Fortunately,  however,  for  the  chances  of  assimila- 
tion, English  law  is  such  that  it  is  not  possible  to  propose  an  altera- 
tion on  it  capable  of  commending  itself  to  English  statesmen  of  the 
present  time,  which  would  fail  to  bring  it  somewhat  more  into 
harmony  with  those  general  legal  principles  which  are  recognised 
by  most  European  states,  and  in  common  with  them  by  Scotland. 

It  has  thus  happened  that  many  recent  legislative  changes  on 
English  law  have  unwittingly  brought  it  nearer  to  our  own.  Even 
that  great  barrier  in  the  way  of  attaining  a  uniform  system  of  pro- 
cess, formed  by  the  English  distinction  between  law  and  equity,  is 
crumbling  away,  though  it  might  not  be  safe  as  yet  to  whisper 
this  truth  within  the  precincts  of  Lincoln's  Inn.  Already  we  hare 
alluded  to  the  renunciation  by  the  equity  courts  of  the  old  equit- 
able principles  of  judgment,  and  now  we  have  to  notice  how  altera- 
tion after  alteration  has  been  making  during  the  last  half  centurv 
on  their  constitution,  each  alteration  doing  somewhat  to  render 
Chancer}''  suits  more  like  to  ordinary  actions.  Not  to  go  farther 
back  then  the  present  reign,  upwards  of  twenty  Acts  have  passed 
the  Legislature  to  amend  the  constitution  of  the  equity  courts. 
Acts  altering  the  courts  of  common  law  are  almost  as  numerous, 
and,  if  we  remember  the  Procedure  A6ts  of  1852,  1854,  and  1860, 
not  of  a  less  revolutionary  nature.  All  of  these  proceed  in  a  general 
way  towards  making  a  uniform  system  of  process  for  England,  and 
in  doing  this  paving  the  way  to  a  uniform  system  for  tha  United 
Kingdom.  To  enumerate  in  detail  the  efiects  of  these  various  Acts 
would  require  extensive  limits.  For  our  purpose  it  is  8u£5cient  to 
mention  some  few  :  such,  for  example,  as  those  which,  professing  to 
effect  the  small  object  of  enabling  courts  of  equity  to  try  questions 
of  fact  by  a  jury,  involve  the  ultimate  introduction  of  trial  byjuir 
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within  their  walls ;  and  others  which  do  somewhat  to  aholish  the 
distinction  between  equity  and  common  law,  by  enabling  courts  of 
common  law  to  decide  on  equitable^  defences,  and  in  some  cases  to 
grant  the  equitable  remedy  of  injunction.  From  these  examples  it 
may  be  gathered  what  is  being  done  towards  removing  differences 
in  substance  between  the  two  classes  of  courts.  Outward  differences 
and  the  unavoidable  feeling  of  professional  jealousy  between  the  two 
sets  of  officials  remain^  and  for  long  will  remain,  as  marked  as  ever. 

These  varied  amendments  necessarily  involve  the  reduction  of 
the  greater  part  of  the  law  of  English  process  to  a  statutory  form. 
This  of  itself  is  a  gain,  as  it  is  in  effect  a  change  from  a  form  of 
mysterious  vagueness  with  which  men  were  afraid  to  meddle,  to  a 
form  which  is  intelligible,  if  cumbrous.  Along  with  the  alteration  of 
this  large  department  of  the  law  from  the  traditionary  to  the  statu* 
toiy  form,  there  have  been  other  alterations  of  a  similar  kind,  each 
contributing  in  some  measure  to  the  attainment  of  ultimate  uni- 
formity. How  many  ancient  legal  anomalies,  for  example,  were 
there  not  swept  away  by  the  late  Acts  making  a  criminal  code  for 
England  I  And  whatever  may  have  been  meant,  Scottish  lawyers 
recognise  that  the  latest  English  Bankruptcy  Act  brought  the  law 
of  England  on  that  subject  to  a  very  large  extent  nearer  to  that  of 
Scotland. 

In  considering,  however,  the  progress  of  the  laws  of  Great  Britain 
towards  uniformity,  as  much  attention  is  due  to  the  aqtion  of  some 
of  the  courts  as  to  the  action  of  the  Legislature.  In  the  English 
courts  we  seek  in  vain  for  signs  of  progress.  It  never  occurs  to 
an  English  jurist  to  inquire  what  may  have  been  done  elsewhere 
on  a  disputed  point ;  and  it  has  been  said  that  it  is  perhaps  as  well 
for  the  prospects  of  uniformity  that  Scottish  rules  should  remain 
unknown*  in  English  courts.  On  the  Scottish  courts  the  influence 
of  English  law  is  very  apparent  English  cases  are  quoted  in 
argument  every  day,  and  in  the  libraries  of  the  well-employed 
counsel  the  Law  Journal  reports  stand  side  by  side  with  the  Session 
cases ;  and  Addison  on  Contracts  and  Smith  on  Mercantile  Law  are 
perhaps  as  much  used  as  our  own  hand-books. 

The  causes  of  the  invasion  of  English  law  into  Scotland  are  not 
far  to  seek.  Small  part  indeed  of  the  diligence  with  which  it  is 
now  studied  by  Scottish  lawyers  is  due  to  purely  scientific  motives ; 
for  there  is  almost  nothing  left  of  the  fancy  which  once  existed,  that 
the  jurisprudence  of  a  great  country  like  England  must  necessarily 
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be  well  considered  and  far  advanced  in  growth.  A  somewhat 
larcjrer  part  may  perchance  be  dae  to  nothing  better  than  idle 
curiosity,  to  the  desire  to  see  what  may  have  been  done  on  some 
point,  without  caring  whether  it  was  well  or  ill  done ;  and  the  same 
idle  spirit  which  leads  to  this  sort  of  inquiry  has  a  tendency  to  lead 
to  imitation,  for  it  is  an  easy  method  of  escaping  from  responsibility 
to  do  what  others,  with  some  reputation  for  learning,  have  done 
before.     These  causes,  however,  are  comparatively  insignificant. 

It  far  surpasses  the  power  of  any  ordinary  writer  to  explain  upon 
a  satisfactory  principle  how  it  comes  to  be  that  the  highest  court  of 
appeal  for  Scotland  is  composed  of  those  of  its  judges  who  know 
least  of  its  laws.  It  is  questionable  if  any  other  country  in  the 
world  ever  possessed  the  advantage  of  a  similar  appeal  court  To 
select  from  the  peerage  to  form  our  court  of  appeal  those  few 
gentlemen  who  have  happened  to  work  their  way  to  it  by  such 
means  as  effectually  secure  that  they  can  never  have  made  the 
study  of  Scotch  law  any  part  of  the  business  of  their  lives,  is  not 
what  would  have  been  done  had  there  been  any  deliberate  inten- 
tion to  benefit  the  law  of  Scotland.  And  to  hand  over  our  most 
important  law-suits  to  be  dealt  with  in  the  last  instance  as  a  sort 
of  subsidiary  *  occupation  for  successful  Chancery  or  common  law 
barristers,  was  not  the  mode  of  providing  a  tribunal  of  appeal  that 
would  have  been  followed,  had  the  sole  object  been  to  provide  the 
best  court  for  the  interests  of  the  Scottish  nation. 

It  is  not  difficult,  however,  to  gather  that  one  circumstance  which 
preserves  the  House  of  Lords  in  its  present  form  as  our  court  of 
appeal,  is  the  efficiency  with  which  it  is  performing  the  duty  of 
changing  the  Scottish  law  so  as  to  bring  it  gradually  to  conformity 
with  that  of  England.  That  this  end  is  being  accomplished  by  the 
court,  is  as  certain  as  that  the  merit  of  accomplishing  it  will  be 
heartily  repudiated  by  its  authors.  The  judges  of  the  appeal  court 
protest  with  perfect  sincerity  that  they  administer  Scottish  law,  and 
nothing  but  Scottish  law,  and  that  they  guard  themselves  carefully 
and  fully  from  the  possible  effects  of  English  prejudices.  The 
public  admires  and  approves  of  these  protestations,  and  leaves  things 
to  take  their  course,  with  the  certainty  that  prejudices  of  a  life's 
duration  cannot  be  thrown  aside  in  old  age,  that  much  of  Scottish 
law  will  not  be  understood,  much  inevitably-  regarded  as  not  worth 
the  understanding ;  and  that  wherever  it  comes  plausibly  to  be  a 
question  which  of  two  rules  is  the  better,  the  rule  to  which  Scottish 
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precedents  would  point,  or  the  rule  laid  down  in  England,  the  latter 
will  be  followed.^  Uniformity  of  a  kind  is  thus  attained  ;  and  the 
pablic  of  the  United  Kingdom  are  agreed  that  it  is  better  that  it 
shoald  be  attained  of  this  kind  and  bj  these  means,  rather  than  that 
it  should  not  be  attained  at  all. 

The  laws  of  England  and  Scotland  are  being  thus  brought  into 
uniformity.     That  some  of  the  means  useful  to  this  end  should  be 
permitted  to  be  in  use,  is  due  in  great  measure  to  the  circumstance 
that  the  Scottish  public  has  never  made  itself  fully  aware  of  the 
evils  they  involve.     If  a  statute  were  passed  introducing  at  once 
the  whole  law  of  England  in  the  place  of  that  of  Scotland,  a  violent 
shock  would  be  given  to  national  prejudices;  but  the  inconvenience 
it  would  produce  would  be  slight  and  temporary,  compared  with  the 
inconveniences  which  some  of  the  present  methods  involve.     A 
judicial  change  of  the  law  of  Scotland  brought  about  by  the  indirect 
.  influence  of  an  English  court  involves  this,  that  for  a  long  period 
of  time  the  law  of  Scotland  must  remain  in  a  state  of  uncertainty, 
no  man  being  able  to  tell  to  what  length  the  English  influence  may 
in  any  particular  case  extend.     So  long  as  this  endures,  elements 
of  uncertainty  are  introduced,  greatly  exceeding  in  harmful  effects 
those  elements  of  uncertainty  which  the  obscurity  of  the  subject  or 
the  difficulty  of  applying  old  rules  to  new  circumstances  render  it 
impossible  to  eliminate.     And  what  uncertainty  of  law  means  is  well 
enough  known.     It  means  excessive  litigation  in  the  inferior  courts, 
and  an  excessive  number  of  appeals,  with  all  the  consequent  delay, 
anxiety,  and  expense.     Yet  to  this  the  Scottish  public  are  content 
at  present  to  submit,  the  only  remedy  for  it  being  one  which  they 
are  not  prepared  to  use.     To  endeavour  to  remedy  it  by  the  intro- 
duction of  a  Scottish  judge  into  the  a])peal  court  would  be  simply 
to  extend  the  period  of  the  evils  involved  in  chronic  change,  for  in 
the  long  run  the  influence  of  the  Scottish  judge  would  be  unequal 
to  counteract  the  tendencies  of  his  English  brethren.    The  remedy 
is  to  confess  at  once  that  it  is  impossible  for  a  sdiaH  nation  to  be 
united  to  a  great,  and  yet  permanently  retain  its  own  institutions ; 
to  admit  that  change  is  inevitable,  and  to  demand  that  it  shall  be 
brought  about  by  the  Legislature — ^not  indeed,  by  the  way,  sum- 
marily imposing  the  law  of  the  greater  country  upon  the  less,  but 

^  The  inflaence  of  the 'House  of  Jjorda  extends  widely  heyond  the  few  cases 
it  reverses.  The  knowledge  that  all  cases  may  be  decided  in  the  last  instance 
in  the  light  of  English  law  leads  men  to  seek  for  some  of  that  light  in  the  earlier 
stages. 
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by  a  process  which  the  conditions  of  the  laws  of  both  countries 
renders  highly  advisable, -r-namely,  codification  by  snccessive  steps 
of  the  different  departments  of  law.  To  frame  a  uniform  code  at 
once  woald  be  impracticable ;  but  to  frame  codes,  each  containing 
some  particular  part  of  the  law  successively,  would  present  no  diffi- 
culties which  a  joint  commission  of  lawyers  of  both  nations  working 
under  a  Ministry  of  Justice  could  not  overcome.  Gradual  legisla- 
tive change  brings  with  it  none  of  those  evils  which  accompany 
gradual  judicial  change ;  for  till  the  new  law  is  introduced  by  Par- 
liament, men  are  certain  that  transactions  entered  into  under  the 
old  law  will  be  regulated  by  the  courts  according  to  its  principles. 
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In  consequence  of  the  Lord  Advocate's  announcement  in  the 
House  of  Commons,  that  the  bill  would  not  be  proceeded  with  this  . 
session,  no  active  steps  have  as  yet  been  taken  by  the  professional 
bodies  with  regard  to  it,  if  we  except  the  appointment  of  commit- 
tees for  the  purpose  of  reporting  on  its  provisions.  The  general 
opinion  of  the  profession,  however,  is  decidedly  favourable  to  the 
codification  of  Court  of  Session  procedure,  and  the  introduction  of 
very  extensive  alterations  upon  the  system  of  pleading  and  the 
mode  of  appeal,  whether  from  inferior  courts,  or  from  the  Lord 
Ordinary  to  the  Inner  House.  We  understand  that  the  committees 
appointed  by  the  different  professional  bodies  in  Edinburgh  have 
formed  themselves  into  sub-committees,  for  the  purpose  of  con- 
sidering separately  the  three  main  divisions  of  the  subject,  which 
are, — 1.  The  institution  of  actions,  and  making  up  of  records; 
2.  The  mode  of  taking  proof,  including  jury  trial ;  and,  3.  Ap- 
pellate procedure,  including  advocation,  suspension,  reclaiming 
notes,  and  appeals  to  the  House  of  Lords.  We  may  expect, 
before  the  beginning  of  next  month,  to  be  in  possession  of  the 
general  result  of  the  deliberations  of  these  bodies ;  and  should  the 
Lord  Advocate  be  in  a  position  to  reprint  the  bill  this  session, 
afler  considering  the  amendments  that  may  be  suggested,  there  is 
every  prospect  that  the  bill,  or  one  based  upon  the  same  principles, 
will  be  passed  early  in  the  ensuing  session  of  Parliament. 

Naturally,  the  points  which  have  attracted  •the  greatest  share  of 
attention,  are  those  which  concern  the  form  of  the  initiatory  pro- 
ceedings and  mode  of  pleading.     In  the  .Lord  Advocate's  bill,  an 
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attempt  is  made  to  classify  actions  bj  dividing  them  into  two 
classes,  according  to  the  nature  of  the  conclusions  or  remedy  prayed 
for.  Under  this  arrangement,  the  new  form  of  record,  based  on 
the  system  of  pleading  observed  in  the  courts  of  Westminster 
Hall,  is  made  applicable  to  all  actions  brought  for  the  recovery  of 
money  only ;  and  in  this  class  of  cases  the  proceedings  are  to  be 
commenced  by  a  'summons  or  writ  containing  no  conclusions,  but 
stating  only  the  amount  of  the  claim,  and  the  cause  of  action,  in 
the  form  of  an  indorsement.  In  actions  in  which  any  remedy  is 
claimed  other  than  or  in  addition  to  pecuniary  compensation,  it  is 
proposed  that  the  remedy  should  be  stated  in  the  form  of  a  bill  or 
prayer,  addressed  to  the  Court,  to  be  served  upon  the  defender  along 
with  the  writ ;  and  that  the  record  in  such  cases  is  to  consist  of  the 
pursaer^s  statement  of  facts  and  the  defender's  answers,  either  of 
which  may,  if  necessary,  be  amended  before  closing. 

It  is  necessary  to  restate,  as  we  have  done  with  the  utmost 
brevity,  the  essential  points  of  the  new  form  of  process,  which  the 
bill  proposes  to  legalize,  in  order  that  our  readers  may  the  more 
easily  follow  the  modifications  which  have  been  suggested  with  re- 
ference to  this  part  of  the  project.  The  proposed  division  of  actions 
into  two  classes  has  been  thought  by  many  to  be  objectionable 
Dpon  two  grounds.  One  of  these — viz.,  that  parties  would  not  know 
in  which  form  to  institute  an  action — is  scarcely  deserving  of  a 
serious  answer.  Every  one  knows  what  a  petitory  action  is.  If  he 
is  suing  for  money  only,  he  adopts  the  form  in  Part  I.  ;  if  other- 
wise, he  adopts  the  alternative  form.  No  classification  could  be 
more  clearly  marked,  and  no  difficulty  need  be  anticipated  in 
applying  it. 

The  other  objection  to  which  we  have  referred  is  more  serious. 
It  is,  that  the  classification  is  not  sufficiently  accurate  for  the  pur- 
poses contemplated.  The  Lord  Advocate's  design  is,  that  actions 
appropriate  to  jury  trial  should  be  instituted  in  the  manner  provided 
by  Fart  I.  Such  actions,  accordingly,  are  to  be  brought  into  Court 
by  a  formal  summons  without  conclusions ;  and  the  pleadings  must 
be  ^  issuable ;'  that  is,  they  must  be  so  framed  as  to  raise  simple 
issues  of  fact  by  the  affirmance  of  a  ground  of  action  or  defence  on 
the  one  side,  and  a.  general  denial  on  the  other.  But,  it  is  said,  a 
classification  which  has  reference  merely  to  the  remedy, — e.g.j  a 
division  into  petitory  actions,  and  actions  not  petitory, — does  not  in 
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its  two  divisions  correspond  to  a  classification  of  actions  suited  for 
jary  trial,  and  those  not  suited  for  that  mode  of  investigation.  It 
must  be  admitted  that  the  proposed  division  would  exclude  £rom 
the  first  class  many  actions  which  are  usually  referred  to  a  jurj)— 
e.g.^  reductions, — while  it  would  have  the  efiect  of  indnding  in 
that  division  many  cases  which  might  be  more  conveniently  inves- 
tigated by  a  difierent  form  of  trial, — e.g^  disputed  accounts,  and 
the  more  complex  cases  upon  the  contract  of  sale* 

The  objection  just  stated  may  be  obviated  either  by  exceptional 
clauses,  or  by  adopting  a  classification  upon  a  different  principle* 
For  example,  it  might  be  provided  that  where  the  judge  was  satis- 
fied that  the  case  was  truly  one  of  accounting,  he  should  have  power 
to  remit  to  an  accountant  for  the  purpose  of  inquiry,  instead  of  send- 
ing the  case  to  a  jury.  Under  the  provisions  of  the  present  bill,  the 
Lord  Ordinary  is  empowered,  in  all  cases  other  than  simple  petitory 
actions,  to  determine  in  what  way  the  proof  shall  be  taken.  There  is 
therefore  no  exclusion  of  jury  trial  in-  any  class  of  cases  anymore 
than  there  is  under  the  existing  practice. 

It  has  been  suggested,  however,  that  a  classification  of  actions, 
according  to  the  grounds  of  action,  would  accomplish  better  the 
object  in  view, — that  is,  the  introduction  of  a  new  form  of  pleading 
adapted  to  jury  cases.  If  the  classification  is  to  be  made  to  depend 
upon  the  grounds  of  action,  it  is  desirable  that  the  distinction  should 
not  be  taken  until  the  parties  have  come  into  court,  so  that  it  shonld 
not  be  in  the  power  of  the  litigant  to  object  to  the  writ,  or  to  dili* 
gence  used  on  the  dependence,  on  the  plea  that  the  action  shonld 
have  been  commenced  by  bill  instead  of  summons,  or  by  summons 
instead  of  bill.  To  meet  this  difficulty  it  would  be  necessary  either 
to  retain  the  existing  summons,  with  conclusions,  or  to  provide  that 
in  all  cases  the  summons  should  be  without  conclusions,  and  that 
the  indorsement  should  contain,  in  addition  to  the  statement  of  tlie 
sum  or  subject  claimed^  a  note  of  any  order  ad  faetum  prtesUrndtofij 
or  other  extraordinary  remedy  which  the  party  might  desire. 

We  suspect,  however,  that  a  classification  according  to  the  grounds 
of  action  would  be  extremely  difficult  to  work  in  practice ;  while  the 
proposed  classification  according  to  the  remedy,  althouf^h  imperfect 
in  theory,  would  at  least  have  the  advantage  of  bringing  within  the 
scope  of  an  '  issuable'  system  of  pleading  a  very  large  proportion  of 
the  cases  which  are  most  frequently  remitted  to  a  jury.  Whether 
the  classification  should  be  marked  by  a  distinction  in  the  form  of 
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the  inidatoiy  writ  or  not,  is  a  question  of  secondary  importance ; 
but  if  there  is  to  be  a  distinction  in  the  form  of  pleading,  it  is  essen- 
tial that,  in  one  way  or  other,  it  should  be  clearly  marked,  and  that 
parties  should  not  come  into  court  without  the  means  of  knowing 
with  reasonable  certainty  the  form  in  which  these  averments  are  to 
be  put  upon  record. 

Without  attempting  to  anticipate  the  verdict  of  the  profession  on 
the  bill  as  a  whole,  we  have  thought  it  desirable  to  direct  the  atten- 
tion of  those  engaged  in  studying  its  provisions  to  one  of  the  most 
important  features  of  the  proposed  system,  and  to  point  out  the  diiB- 
calty  attending  a  classification  upon  any  other  basis  than  that  which 
is  proposed.  We  purposely  reserve  our  detailed  criticism  upon  the 
measure,  and  the  proposed  amendments  upon  it,  until  the  reports  of 
the  professional  committees  have  been  made  public. 


Cnrrfspnhnrt. 


DUBIOUS  EXPRESSIONS  IN  RECENT  ACTS  OF*  PARLIAMENT. 
(To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Sib, — The  thirteen  Judges  of  the  Court  of  Session  have  been  recently 
engaged  in  deciding  whether  the  Act  relating  to  the  resignation  of  gra- 
tuitous  trustees  is  retrospective  or  not,  it  being  till  now  considered  doubt- 
fal,  on  account  of  the  dubiety  in  which  the  Act  is  expressed,  and  which 
a  single  sentence  would  have  placed  beyond  doubt. 

Is  it  not  probable  that  a  similar  question  may  arise  out  of  the  Titles 
Act,  1858,  which  enacts,  '  from  and  ailer  the  first  day  of  October  1858, 
it  shall  not  be  necessary  to  expede  and  record  an  instrument  of  sasine 
on  any  conveyance '  f 

Is  this  Act  retrospective  or  only  prospective  ?  The  date  infers  the  latter, 
and  the  word  any  supports  the  former.  Or  more  direct.  Is  a  conveyance 
executed,  but  not  completed 'by  sasine  before  1st  October  1858,  now^ 
properly  completed  by  merely  recording  the  conveyance  with  a  warrant 
thereon  T 

The  word  cmy  is  comprehensive  enough  to  include  conveyances  exe- 
cuted, but  on  which  sasine  had  not  been  expede  when  the  Act  came 
into  force ;  but  the  presence  of  a  date  in  the  same  clause  seems  to  limit 
the  operation  of  the  Act  to  conveyances  granted  after  that  date. — Yours 
respectfully,  A.  B. 
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Sigtfit  of  ^tmimB. 


COURT  OP  SESSION. 


FIRST  DIVISION. 

MURCHIE  V.  FbEEBAIRN  AND  OtHERS. — Mcttf  22. 

Small  Debt  Act — deduction.     ' 

This  18  a  reduction  of  a  small  debt  decree  pronounced  in  the  Sheriff 
Court  of  Ayr,  on  the  ground  of  an  alleged  alteration  and  vitiation  of 
decree  as  entered  on  the  book  of  causes  and  in  the  extract  This  altera- 
tion is  alleged  to  have  been  made  by  the  Sheriff-Clerk  Depute  after  the 
extract  had  been  issued.  The  defender  pleaded  that  the  action  of  reduc- 
tion was  incompetent  in  the  Coui't  of  Session  by  and  in  t^ms  of  the  30th 
section  of  1  Yict.,  c.  41.  This  and  the  following  section  of  that  Act 
exclude  review  of  decrees  pronounced  in  actions  in  the  Small  Debt 
Court,  except  in  certain  specified  cases,  and  in  these  only  by  appeal  to 
the  Circuit  Court  or  High  Court  of  Justiciary.  The  Lord  Ordinary 
(Jerviswoode)  sustained  the  defender's  plea,  and  in  respect  thereof  dis- 
missed the  action. 

The  pursuer  having  reclaimed,  the  Court  recalled  the  Lord  Ordinary's 
interlocutor.  The  majority  held  that  the  30th  and  81st  sections  of  the 
Act  founded  on  were  not  applicable  to  the  present  case,  inasmuch  as  the 
object  of  the  action  as  set  forth  by  the  pursuer  was  not  to  reduce  or 
review  a  decree  pronounced  by  the  Sheriff,  but  to  set  aside  an  alteration 
incompetently  made  in  the  decree  by  the  Sheriff-Clerk  Depute  after  it 
had  been  pronounced. 

Chetne  v.  McDonald. — Jfay  29.  • 

Ohligathn — Penonod  Diligence. 

On  22d  May  1860,  the  pursuer  obtained  a  decree  in  absence  in  th^s 
Court  against  Donald  McDonald,  the  defender's  brother,  for  L.500,  with 
interest  till  payment,  and  L.7,  5s.  as  the  expenses  of  process  and  does  of 
extract.  A  charge  was  given  on  this  decree,  and  after  the  expiry  of  the 
charge  a  warrant  to  imprison  the  debtor  was  procured  on  25th  July 
1860.  On  9th  October  following,  Donald  McDonald  was  apprehended 
on  this  warrant  at  Falkirk  Tryst  by  Andrew  Webster,  messenger-at- 
arms.  The  defender,  who  is  the  brother  of  Donald  McDonald,  granted  a 
bond  or  letter  of  presentation,  dated  9th  October  1860,  addressed  to 
Andrew  Webster,  proceeding  on  the  narrative  of  Donald  McDonald  being 
in  custody  for  non-payment  of  the  sums  in  the  decree,  and  that  the 
messenger  had  agreed  to  delay  putting  in  force  the  warrant  of  imprison- 
ment in  the  meantime,  on  condition  of  the  defender  granting  the  letter  of 
presentation ;  and  the  defender  accordingly  became  bound  to  present  the 
person  of  Donald  M'Donald  in  Edinburgh  on  the  14th  of  November 
1860,  at  twelve  o'clock  noon,  either  to  Webster  or  tfny  other  messenger 
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holding  the  warrant  of  imprisonment,  in  order  that  the  same  might  be 
enforced,  ^  and  that  without  any  such  suspension  or  other  legal  impedi- 
ment to  prevent  the  same  being  put  in  force.'  Failing  his  so  presenting 
his  brother,  the  defender  became  bound  'to  pay  the  whole  sums  and  in- 
terest contained  in  said  decree,  and  ail  other  reasonable  expenses.'  ,  On 
this  bond  being  granted,  Donald  M'Donald  was  liberated.  On  the  16th 
of  Noyember  1860  he  appeared  in  Edinburgh,  at  the  place  and  hour 
mentioned  in  the  bond ;  but  in  the  interval  between  its  date  and  his  so 
appearing,  he  had  brought  a  note  of  suspension  of  the  decree  held  by 
the  pursuer,  which  was  passed  and  intimated,  and  consequently  defeated 
the  pursuer's  diligence.  Under  these  circumstances  the  present  action 
was  brought  against  the  defender,  the  granter  of  the  bond  of  presenta* 
tion,  for  payment  of  the  sum  in  the  decree. 

The  Lord  Ordinary  (Mackenzie)  repelled  the  defences,  holding  that 
though  the  bond  of  presentation  was  addressed  to  the  messenger,  it  was 
taken  for  the  pursuer's  behoof,  and  therefore  enforcible  by  her,  and  that 
the  defender's  contention  as  to  sisting  this  process  was  clearly  untenable, 
as  the  pursuer  never  agreed  to  liberate  Donald  McDonald  upon  any  such 
terms,  and  to  give  effect  to  this  plea  would  be  defeating  the  plain  meaning 
and  intention  of  the  bond.     The  Court  to-day  unanimously  adhered. 

MACKINNON  OR  M'DONALl)  r.  M'DONALD. — JWM  2. 

Marriage — Constitution  hy  Writ* 

This  is  an  action  of  declarator  of  marriage  at  the  instance  of  Margaret 
Mackinnon  or  M'Donald,  presently  residing  at  Govan,  near  Glasgow, 
against  Patrick  McDonald  of  Ardmot«,  Duirinish,  in  the  Isle  of  Skye. 
The  principal  facts  brought  out  on  the  proof  are  the  following : — In  1857 
the  pursuer  went  ad  a  servant  to  Ardmore,  the  residence  of  the  defender 
and  his  mother,  and  remained  there  till  December  1856.     In  the  spring 
of  1859  the  pursuer  and  defender  went  to  Glasgow,  an<^  thence  to  Liver- 
pool, on  their  way  to  America.     In  Glasgow  the  defender  expressed 
his  intention  to  be  married  to  the  pursuer,  and  in  Liverpool  he  delivered 
to  her  a  document  in  the  following  terms : — ^Liverpool,  4th  March  1859. 
— ^I  this  day  acknowledge,  before  these  two  witnesses,  John  Williams  and 
Alexander  M'Arthur,  that  Margaret  Mackinnon  is  my  wife.     (Signed) 
Patrick  McDonald.'      The  parties  thereafter  sailed  to  America,  from 
which  they  returned  in  the  month  of  May  1859,  first  to  Liverpool  and 
aflerwards  to  Edinburgh.     Both  parties  admit  that  they  cohabited  while 
in  America,  and  after  their  return  to  this  country.     The  next  aspect  of 
the  case  is  the  interposition  of  some  friends  of  the  defender  to  procure  a 
discharge  from  the  pursuer  of  the  promise  of  marriage  on  payment  of  a 
sum  of  money.  In  the  month  of  November  1859,  the  parties  again  began 
to  correspond.     In  a  letter  of  the  26th  November,  the  defender  asked 
the  pursuer  to  meet  him  at  Sligican  on  a  particular  day,  and  adds,  *  The 
Captain  (the  defender's  brother)  spoke  to  me  about  you  the  other  day. 
He  believes  we  are  married ;  and  I  told  him  I  had  given  you  a  paper  in 
Liverpool,  before  we  lefl  for  America,  promising  to  marry  you.    I  wish 
I  had  married  you  before  I  came  back,  as  it  would  have  shut  people's 
mouths.'     On  1st  December  1859,  the  defender  again  wrote  to  the  pur- 
suer as  follows: — 'My  dear  Margaret, — ^I  wrote  you  Saturday  last  to 
say  that  I  will  meet  you  at  Sligican  on  the  7th,  which  will  be  Wednes- 
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day  next.  You  most  be  sare  and  be  there,  and  do  not  disappoint  me. 
The  Captain  spoke  to  me  about  you  since  I  wrote  yon  last.  I  told  bim 
that  I  had  given  you  a  paper  before  two  witnesses  in  Liverpool,  before 
we  left  for  America,  declaring  you  to  be  my  wife,  and  that  there  was  no 
use  in  saying  more  about  the  matter.  .  .  .  Should  yon  happen  to  be  at 
Sligican  before  me  on  Wednesday,  wait  patiently,  for  J  will  be  sore  to 
be  there,  and  you  can  tell  the  innkeeper  that  yon  are  waiting  for  year 
husband.  .  .  .  The  paper  that  I  am  sending  in  the  letter  will  make  the 
discharge  I  got  from  you  in  Edinbui^h  of  no  use.  I  am  sure  yoo  will 
be  happier  when  you  get  this  letter  than  you  have  been  yet.  .  .  .  Toars 
affectionately,  etc'  The  paper  referred  to,  and  enclosed  in  the  letter, 
was  the  acknowledgment  of  the  4th  March  1859,  delivered  at  Liverpool 
After  receiving  this  letter,  the  pursuer  met  the  defender  at  Sligican,  and 
both  there  and  in  Glasgow  their  intercourse  as  husband  and  vrife  was 
renewed.  In  the  month  of  January  1860,  the  pursuer  was  taken  to 
Glasgow  at  the  request  and  expense  of  the  defender  by  his  own  medical 
adviser,  where,  in  the  month  of  February,  she  was  delivered  of  a  child. 
Within  a  few  days  after  the  child's  birth,  the  defender  paid  her  a  visit 
in  Glasgow,  and  lived  with  her  there  as  her  husband.  While  there  he 
registered  the  child  by  the  name  of  <  Flora  Nicolson  McDonald,  as  the 
lawful  child  of  himself  and  Margaret  McDonald,  maiden  name  Mac- 
kinnon.' 

The  Lord  Ordinary  (Ardmillan)  found  the  facts,  circum^nces,  and 
qualifications  proved  relevant  and  sufficient  to  infer  marriage  betwixt 
the  pursuer  and  defender,  and  decerned  and  ordained  accordingly. 

The  Court  to-day  unanimously  adhered,  holding  that  the  circumstances 
proved  in  the  case  constituted  marriage.  It  was  unnecessaiy,  their 
Lordships  thought,  to  consider  how  far  the  fact  of  the  document  acknow- 
ledging marriage  having  been  delivered  in  Liverpool  might  alter  its  effect. 
It  had  been  restored  to  the  defender ;  but  after  having  been  so  restored 
it  was  returned  by  the  defender  to  the  pursuer  in  Scotland  in  a  letter 
stating  the  purpose  for  which  it  was  sent, — viz.,  to  render  the  discharge 
which  had  been  granted  useless,  and  to  make  the  pursuer  happier  than 
she  had  been  before.  This  intentional  and  deliberate  reissue  of  the 
document  acknowledging  marriage,  taken  along  with  the  other  circum- 
stances of  the  case  indicating  that  marriage  was  intended,  was  sufficient, 
in  their  Lordships'  opinion,  to  constitute  marriage. 

Mackenzie  r.  Aitken. — Junt  10. 

Lctndlord  and  Tenant — Pasture, 

This  is  an  action  at  the  instance  of  a  proprietor  against  his  tenant  for 
additional  rent,  in  respect  of  the  mode  of  cropping  followed  on  part  of 
the  farm  having  been  an  infringement  of  the  conditions  of  the  lease.  The 
defender  became  tenant  under  a  lease,  inter  alia,  of  two  grass  parks.  The 
lease  bound  the  tenant  to  keep  the  grass  parks  constantly  in  pastare 
during  the  whole  term  thereof,  and  further  bound  him  to  pay  over  and 
above  the  regular  rent  an  additional  pactional  rent  of  L.5  yearly  for  each 
acre  cultivated  contrary  to  the  rules  of  the  lease.  Li  1860  the  fields 
were  pastured  by  sheep  and  cattle  up  to  26th  May.  The  stock  was 
removed  at  that  date,  and  the  grass  allowed  to  grow  till  21st  July,  when 
it  was  cut.     In  the  month  of  August  the  pasturing  of  the  fields  was 
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resamed  and  continned  till  Novemb^n  The  grass  cut  in  the  fields  was 
made  into  hay  and  removed  bj  the  tenant,  but  was  of  such  coarse  quality 
that  it  was  of  little  use  except  for  bedding  cattle.  The  present  action 
was  brought  for  payment  of  the  additional  rent  for  the  two  fields  for 
1860,  in  respect  of  the  contravention  of  the  rules  of  the  lease  in  taking  a 
hay  crop  from  a  field  which  should  have  been  pastured.  A  long  proof 
haring  been  led  by  both  parties,  the  Lord  Ordinary  ( Jerviswoode)  found 
that  the  tenant  having  failed  to  keep  the  parks  in  pasture  during  the 
whole  term  of  the  lease  as  stipulated,  he  was  liable  in  payment  of  the 
additional  pactional  rent  for  each  acre  so  miscropped. 

The  defender  having  reclaimed,  the  case  was  advised  to-day,  when  the 
Court  unanimously  recalled  the  Lord  Ordinary's  interlocutor, — on  the 
ground  that  the  fields  were  not  suitable  for  yielding  meadow  hay ;  that 
their  produce,  when  made  into  hay,  was  of  little  value  for  £Beding,  and  suit- 
able only  for  bedding  or  making  manure;  that  the  cutting  of  the  herbage 
was  beneficial  to  the  pasture,  and  that  in  similar  fields  in  the  neighbour- 
hood the  tenants  were  in  the  habit,  with  a  view  to  their  own  interest,  of 
cntting  the  spritts  and  rushes,  as  had  been  done  in  this  case.  On  the 
whole,  it  was  proved  that  the  pasture  had  been  benefited  by  what  the 
tenant  had  here  done. 

EwAKT  AiTD  Mandatort  V,  Latta. — June  10. 
Bankruptcy — Jus  cedendarum  acti'onum. 

The  facts  of  this  case  sufiiciently  appear  from  the  following  opinion  of 
Lord  Deas,  which  was  concurred  in  by  the  other  judges. 

Lord  Deas  said  —  Mr  Mounsey  and  Mr  M'Alpine,  who  carried  on 
business  at  Carlisle,  were  indebted  to  Mr  Ewart  in  the  sum  of  L.IOOO. 
Mr  Christie,  of  Edinburgh,  was  prevailed  upon  to  interpone  his  security 
as  an  additional  debtor  to  Ewart.  The  form  in  which  this  was  done 
was  such  as  to  put  Mr  Christie  in  the  position  of  a  principal  debtor ;  but 
it  was  all  along  well  known  to  Ewart,  as  was  found  in  an  interlocutor  of  the 
Court  on  20th  March,  that  Christie  was  merely  a  cautioner  for  Mounsey 
and  M^Alpine,  and  that  they  were  equally  bound  to  relieve  him.  Christie 
became  bankrupt,  and  Ewart  claimed  to  rank  upon  his  sequestrated  estate, 
as  he  was  entitled  to  do,  and  a  dividend  was  set  aside  and  consigned  to 
meet  that  claim.  M' Alpine  likewise  became  bankrupt,  and  Mounsey  is 
still  solvent ;  so  that  Ewart,  besides  what  he  can  realize  from  the  bank- 
rupt estate,  has  a  claim  against  him  also,  and  he  has,  in  addition,  a 
security  over  certain  policies.  He  now  demands  payment  of  that  dividend 
from  the  trustee  on  Christie's  estate,  and  he  refuses  to  grant  any  assig- 
nation, however  qualified,  to  the  trustee.  He  also  declines  to  take  any 
steps  against  Mounsey,  who  is  his  father-in-law.  The  ground  of  his 
refusal  is,  that  he  is  not  bound  to  grant  an  assignation  until  he  gets  full 
payment.  The  trustee  rejected  the  claim,  and  the  creditor  appealed.  The 
Court  adhered  to  the  deliverance  of  the  trustee.  Per  curiam :  It  is  quite 
true  that,  in  the  general  case,  a  creditor  is  not  bound  to  grant  an  assig- 
nation unless  he  gets  full  payment.  On  the  other  hand,  when  he  refuses 
to  grant  an  assignation,  he  is  bound  to  act  fairly  and  justly  to  the 
cautioner,  and  not  to  use  bis  right  so  as  to  prevent  the  cautioner  from 
operating  his  relief.  In  the  present  case  the  creditor  refuses  to  proceed- 
against  Mr  Mounsey,  the  consequence  of  which  would  be  that  Cliristie'a 
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estate  can  never  get  relief.  The  trastee  is  therefore  entitled  to  withhold 
payment  of  the  dividend  till  Ewart  grants  an  assignation  of  the  debt. 
The  only  defect  in  the  judgment  of  the  trastee  was,  that  it  was  not  saf- 
iiciently  qualified  by  a  declaration  that  the  assignation  should  not  be 
used  to  the  prejudice  of  the  creditors. 

Dean  and  Son  and  the  North  of  Scotland  Banking  Co.  v.  The 
Alforu  Valley  Railwat  Co. — June  11. 

Contract — Arbitration  Clause, 

This  case  was  reported  by  Lord  Kinloch  upon  issues.  The  summons 
is  at  the  instance  of  Messrs  Dean  and  Son  against  the  Railway  Companj, 
and  concludes  for  payment  of  L.  16,1 25  for  work  done  in  ^e  employ- 
nient  of  the  defender,  in  connection  with  a  certain  portion  of  the  railway. 
The  execution  of  the  whole  of  the  Alford  Valley  Railway  was  originally 
•contracted  for  by  Mr  John  Brebner,  and  on  his  death  Dean  and  Son  were 
brought  in  his  place  by  a  supplementary  contract  between  the  Railway 
Company  and  them,  along  with  the  judicial  factor  on  Brebner's  estate. 
This  supplementary  contract  embraced  the  whole  works  included  in  the 
original  contract;  and  under  both  contracts,  Mr  Alexander  Gibb,  civil 
engineer  in  Aberdeen,  was  appointed  arbiter,  with  power  to  settle  all 
disputes  regarding  the  meaning  of  the  contracts,  to  fix  prices,  etc.  Under 
these  contracts,  the  railway  was  executed  as  far  as  Whitehouse,  but  for 
certain  reasons  the  Railway  Company  for  a  time  hesitated  before  carrying 
the  line  beyond  that  place.  Subsequently,  however,  they  resolved  to  cany 
on  the  line  to  Alford,  as  originally  contemplated.  Qn  15th  Deeemba 
1857,  the  pursuers  addressed  to  the  defenders  the  following  letter:^ 
^  Gentlemen, — Understanding  that  you  have  had  some  difficulty  as  to 
carrying  the  Alford  Valley  Railway  beyond  Whitehouse  to  the  village  of 
Alford,  we  agree,  in  the  event  of  your  doing  so,  to  acoept  bills  for  the 
expense  of  making  that  portion  of  the  railway  at  such  dates  as  we  may 
agree  upon,  to  be  renewed  from  time  to  time,  so  that  the  money  shall 
only  be  payable  by  you  at  the  expiry  of  twelve  months  after  the  opening 
of  the  line.'  In  answer  to  this  letter,  the  Secretary  of  the  Railway  Com- 
pany wrote  Messrs  Dean  and  Son  as  follows : — ^  Please  receive  this  as 
an  order  to  proceed  with  the  works  between  Whitehouse  and  the  village 
of  Alford,  payment  for  the  same  to  be  made  in  the  manner  specified  by 
your  said  letter.  You  will  receive  the  plan  on  application  to  Mr  6ibb» 
to  whom  I  have  applied  to  fix  a  time  for  the  completion  of  this  part  of 
the  line.'  The  works  were  then  proceeded  with  and  completed  under 
the  supervision  of  Mr  Qibb  as  arbiter ;  but  the  pursuers  now  maintain 
that  the  line  from  Whitehouse  or  Keig  Road  to  Alford  was  executed  not 
under  the  written  contracts,  but  on  a  new  and  separate  employment  of 
the  defenders,  that  the  line  actually  constructed  was  wholly  different  from 
that  contracted  for,  and  therefore  the  arbiter  under  the  written  contracts 
had  no  power  to  fix  the  prices  due.  The  defenders  maintained  that  the 
line  as  executed  was  embraced  in  the  written  contracts,  and  that  tie 
price  to  be  paid  therefor  must  be  fixed  by  the  arbiter,  and  that  the 
pursuers  had  not  relevantly  alleged  any  new  contract  or  employment. 

The  Court  to-day  unanimously  found  that  there  was  a  new  contract  or 
employment  relevantly  alleged  in  the  record,  and  dismissed  the  action, 
with  expenses. 
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Ado.,  AiRTH  V.  Mekmuir. — June  16. 

Landlord  and  Tenant — Improvements, 

This  was  an  advocation  from  the  Sheriff  Court  of  Kincardine,  of  an 
action  at  the  instance  of  Alexander  Menmuir  of  Luthermuir,  against 
Alexander  Airth  of  Primrosehill. 

In  1842  Major  M'Inroy  of  the  Bum  granted  in  favour  of  the  pursuer 
a  lease  for  nineteen  jears  of  ^  those  five  acres  or  thereby  of  newly 
trenched  grounds,  on  the  south-east  side  of  the  Arnhall  Plantation, 
bordering  with  Luthermuir.'  By  the  lease  the  proprietor  reserved  right 
Uo  straighten  marches,  lay  out  watercourses,  plant  trees,  and  make 
roads.'  The  land  to  let  was  bounded  on  the  east  by  a  feal  dyke,  beyond 
which  was  an  open  ditch,  forming  the  outlet  for  the  tenant's  drains.  In 
December  1855,  Major  M^Inroy  sold  certain  lands  to  the  defender  Mr 
Airth,  including  the  ground  let  to  the  pursuer.  Sometime  thereafter, 
aod  in  the  beginning  of  the  year  1859,  the  defender  proceeded  to  make 
certain  improvements  on  his  property,  including  the  removal  of  the  feal 
djke,  the  filling  up  of  the  open  ditch,  the  removal  of  the  existing  accesses 
to  the  land,  and  the  substitution  of  a  different  entrance,  besides  the  plant- 
ing of  trees  on  a  portion  of  the  pursuer's  farm.  The  pursuer  presented 
a  petition  to  the  Sheriff  setting  forth  the  above  operations,  and  craving 
interdict  against  planting  trees  and  the  restoration  of  the  four  accesses 
and  drainage,  with  L.25  of  damages,  in  consequence  of  his  land  having 
been  flooded  during  some  heavy  rains  that  fell,  while  the  drainage  was 
obstructed.  Interim  interdict  was  granted  on  25th  March  1859,  and  was 
declared  perpetual  by  the  Sheriff*s  interlocutor  of  15th  October  1861,  now 
advocated.  The  Sheriff  also  found  the  pursuer  entitled  to  damages  to 
the  extent  of  L.IO. 

The  Court  unanimously  adhered  to  the  Sheriff's  interlocutor,  with 
expenses. 

Dec.y  Sir  John  Maxwell,  Bart.,  v.  Sir  John  Reid,  Bart.,  etc. 

(Trving's  Trustees). — June  17. 

Property — Evidence. 

This  was  a  hearing  on  a  bill  of  exceptions  for  the  defenders,  and  on  a 
motion  for  a  new  trial  on  the  ground  of  the  verdict  being  contrary  to 
evidence.  The  case  was  tried  at  the  Dumfries  Circuit  Court  in  Septem* 
her,  befoi*®  Lord  Neaves  and  a  jury,  when  a  verdict  was  given  for  the 
pursuer.  The  ground  of  the  exceptions  now  discussed  was  undue  rejec- 
tion by  the  judge  presiding  at  the  trial  of  evidence  concerning  a  missing 
document,  which  the  defenders  ought  to  have  admitted  as  part  of  their 
case.  The  question  relates  to  the  possession  of  a  strip  of  ground  lying 
between  the  river  Kirtle  and  a  hedge  running  parallel  to  the  stream : 
the  pursuer  maintaining  that  the  stream  constitutes  the  boundary  between 
the  properties ;  the  defenders,  on  the  other  hand,  that  the  hedge  is  the 
march  fence,  and  consequently  that  the  strip  of  ground  lying  between 
the  hedge  and  the  stream  is  his  property.  The  defenders  adduced  evi* 
dence  at  the  trial  to  prove  that  a  document  existed  of  the  nature  of  an 
agreement  or  decree  arbitral  giving  to  the  defenders  the  piece  of  ground 
in  question,  in  consideration  of  a  sum  of  L.dO  paid  by  the  defenders  to 
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the  pursuer's  predecessor.  The  pursuer  objected  to  the  admission  of  this 
evideoce.  alleging  that  the  document  itself  should  be  produced,  and  that 
sufficient  evidence  had  not  been  adduced  to  prove  that  the  document  had 
ever  existed,  or  that  it  was  really  lost  This  objection  was  sustained  at 
the  trial,  and  no  evidence  as  to  the  import  of  the  document  was  allowed 
to  be  laid  before  the  jury. 

To-day,  at  advising,  the  Lord  President  expressed  his  opinion  that 
there  were  no  grounds  for  setting  aside  the  verdict  of  the  jury  as  contrary 
to  evidence.     The  other  judges  concurred. 


SECOND  DIVISION. 

Forrest  v.  Cockburn  or  Forrest  and  Others. — May  22. 
^  Jurisdiction — Arrestment, 

The  late  David  Forrest,  who  died  in  Australia,  was  indebted  to-Bobert 
Forrest,  the  pursuer,  in  the  sum  of  L.31,  5s.  lid.  by  a  bill  in  his  favour. 
By  his  marriage  contract,  David  Forrest  bound  himself  to  invest  L.IOOO 
for  himself  and  his  wife  in  conjunct  fbe  and  liferent,  and  the  children  of 
the  marriage  in  fee.  With  the  view  of  carrying  out  this  obligation,  he 
obtained  from  the  Scottish  Equitable  'Assurance  Society  a  policy  of  in- 
surance for  L.499  on  his  own  life,  and  assigned  it  to  himself  and  his  wiie 
In  conjunct  fee  and  liferent,  and  to  the  children  nominatim.  David  For- 
rest died  abroad,  and  his  wife  and  children  are  all  abroad,  and  have  no 
funds  in  this  country.  Robert  Forrest  raised  the  present  action  against 
the  widow  and  children  for  recovery  of  the  L.31,  5s.  lid. ;  and  in  order 
to  found  jurisdiction,  he  arrested  the  contents  of  the  policy  in  the  hands 
of  the  Scottish  Equitable.  The  debt  was  not  disputed,  but  the  jurisdic- 
tion of  the  Court  was.  The  Lord  Ordinary  (Ardmillan)  sustained  the 
jurisdiction,  and  the  defenders  reclaimed.     Counsel  were  heard  last  week. 

To-day  the  Court  advised  the  case,  concluding  that  the  proper  course 
was  to  assoilzie  from  the  passive  titles,  and  give  decree  cogniticmis  causa 
tantum  against  the  defenders. 

Miller  v.  Beeforth. — Men/  25. 

I  Contract. 

This  was  an  action  of  damages  at  the  instance  of  J.  F.  J.  Miller,  Qhs- 
gow,  against  G.  L.  Beeforth,  printseller,  Scarborough,  under  the  follow- 
ing circumstances  : — Mr  Beeforth  is  the  proprietor  of  two  pictures  called 
*  Jerusalem  in  her  Grandeur,'  and  *  Jerusalem  in  her  Fall.'  In  De- 
cember 1859  he  employed  the  pursuer  to  exhibit  and  obtain  subscriptions 
for  engravings  of  these  pictures.  On  15th  December  1859,  Beeforth 
wrote  to  Miller : — *  What  you  state  is  more  than  I  intended  to  give  to 
any  one  ;  yet,  if  you  are  not  engaged  on  anything  that  will  interfere  in 
any  way  with  my  pictures  between  now  and  April,  and  will  undertake 
to  devote  all  your  energies  and  time  to  my  interests,  I  agree  to  give  joa 
L.5  a-week,  7^  commission  up  to  L.3000  net  orders,  and  10  per  cent. 
on  all  net  orders  above  L.3000  netf  and  2d  class  R.  fare.  Gambarfc 
gives  so  small  a  commission  (on  anything  likely  to  do  wdll)  that  it  is  quite 
ridiculous,  and  L.3, 10s.  a-week.  Shaw  gives  L.18  a-moiith,  and  I  be- 
lieve 7^  commission  ;  but  I  believe  you  will  find  your  salary  and  com- 
mission more  than  any.^ 
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On  the  19th  December,  Miller  wrote  Beeforth : — ^  I  accept  your  terms, 
and  will  take  one  exhibition  of  your  pictures  in  April  at  the  Messrs  Leggatts', 
and  which  I  have  mentioned  to  them,  and  they  perfectly  understand  it/  By 
these  letters  the  engagement  was  made.  Miller  entered  upon  the  ex- 
hibition, and  contiilued  to  conduct  it  till  November  1860,  at  which  date 
net  subscriptions  to  the  amount  of  about  L.2500  had  been  obtained.  On 
the  26th  of  November,  Beeforth  intimated  to  Miller  that  he  would  termi- 
nate the  engagement  at  the  expiry  of  a  month.  Miller  maintains  that 
his  engagement  was  to  last  during  the  whole  time  the  pictures  were  on 
exhibition, — ^a  period,  he  says,  at  least  of  three  or  four  years.  Beeforth, 
on  the  other  band,  contends  that  the  engagement  was  terminable  by  either 
party  at  pleasure.  The  present  action  concludes  for  one  thousand  pounds 
of  damages,  on  account  of  the  pursuer's  dismissal. 

The  Court  approved  of  the  following  issue  for  the  trial  of  the  case : — 
'Whether,  by  letters  Nos.  18  and  79  of  process,  the  pursuer  was  engaged 
by  the  defender  to  exhibit  certain  pictures,  and  obtain  subscriptions  for 
engravings  thereof;  and  whether,  on  or  about  the  24th  November  1860, 
the  defender,  in  breach  of  the  said  engagement,  dismissed  the  pursuer 
from  his  employment  under  the  same,  to  the  loss,  injury,  and  damage  of 
the  pursuer  T     Damages  laid  at  L.IOOO.' 

Susp,y  Anthony  Skeoch  v,  B.  W.  Lowe. — Mca/  25. 

Bill  of  Exchange — Suspension, 

This  is  a  suspension  of  a  charge  on  a  bill  for  L.17,  17s.,  dated  in 
September  1862.  It  appeared  that  a  decree  had  been  obtained  in  1858 
against  the  complainer,  who  is  a  writer  in  Kirkcudbright,  by  a  Mr  and 
Mrs  Thomson,  now  deceased,  and  that  the  bill  was  granted  to  the 
respondent  (who  had -acted  for  the  Thomsons,  and  had  extracted  the 
decree)  in  settlement  of  the  principal  sum  in  the  decree  and  the  expenses. 
The  principal  ground  of  suspension  insisted  on  was  that  the  bill  charged 
on  was  granted  for  a  debt  due  to  parties  now  dead,  and  whom  the 
chager  does  not  represent,  and  whose  representatives  might  still  insist  on 
payment. 

The  Court  to-day,  adhering  to  the  interlocutor  of  the  Lord  Ordinary 
(OrmidaleX  refused  the  note. 

Cakpbell  V,  The  Magistrates  of  Helensburgh  and  Others. — Mn^  29. 

Boad — Interdict, 

This  was  an  application  for  interdict  against  the  shutting  up  a  road  in 
DambartoDshire,  under  the  authority  of  the  trustees.  The  case  was 
advised  to-day,  when  the  Lord  Justice-Clerk,  in  moving  judgment,  ob- 
served—The Lord  Ordinary  had  sisted  procedure  in  this  case  for  three 
months,  in  order  that  the  respondents  may  take  such  steps  as  may  be 
necessary  for  obtaining  the  shutting  up  of  the  old  road  in  question,  by 
the  authority  of  the  Road  Trustees.  In  so  doing  his  Lordship  had  gone 
wrong.  The  purpose  of  a  public  road  was  not  merely  to  connect  the 
two  public  places  which  were  its  termini,  but  to  afford  means  of  com- 
manication  to  all  the  intermediate  places.  The  respondents  had  en- 
deavoured to  shut  up  the  old  road  via  facti,  and  without  any  application 
to  the  Justices.  Against  such  proceedings  the  complainer  was  entitled 
to  interdict.     The  Court  granted  interdict  as  craved. 
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Pet.^  A.  B.  r.  C.  D.— ifay  30. 
TruM — Bemoval  of  Trustee, 

This  was  a  petition  for  the  remoyal  of  a  trustee  and  the  appointment 
of  a  judicial  factor.  The  trust-deed,  which  was  executed  by  a  wife, 
contained  a  direction  that  the  estate  should  be  held  and  administered  bj 
the  trustees,  of  whom  her  husband  was  one,  during  the  lifetime  of  the 
husband  for  his  liferent  use,  and  should  not  be  realized  or  divided  tiU 
after  his  death.  The  trustees,  notwithstanding,  sold  and  realized  a 
portion  of  the  estate  during  the  husband's  lifetime.  Subsequentljall  the 
trustees,  except  the  husband,  resigned,  and  the  present  petition  for  his 
removal  has  been  presented  by  two  of  the  beneficiaries  under  the  trust- 
deed.  In  his  answers,  the  respondent  offered  to  assume  two  new 
trustees  to  ftct  along  with  himself— one  of  them  to  be  named  by  the 
petitioners,  the  other  to  be  named  by  himself.  After  hearing  coonself 
the  Court  came  to  be  of  opinion  that  in  the  circumstances  the  trustee 
should  be  removed,  and  a  judicial  factor  appointed. 

Pet,  and  CampU,,  Richard  Dennistoun. — June  3. 

Bankruptcy — Con^laaU, 

This  was  a  petition  and  complaint  under  the  54  Geo.  IIL,  c.  137,  at 
the  instance  of  Richard  Dennistoun,  Southport,  Lancashire,  against  a 
deliverance  of  the  trustee  on  the  sequestrated  estates  of  the  late  Richard 
Dennistoun,  of  Kelvingrove,  sometime  merchant  in  Glasgow.  The 
sequestration  was  awarded  in  1826,  but  has  not  yet  been  wound  up. 
There  are  at  present  funds  in  the  hands  of  the  trustee,  and  with  the  view 
of  participating  in  the  approaching  dividend,  the  petitioner  has  lodged  a 
claim  and  affidavit  with  the  trustee,  to  the  effect'that  he  is  entitled  to 
draw  a  dividend  as  the  assignee  of  Messrs  Mackay,  Macqueen,  and  Co., 
who  were  creditors,  he  aUeges,  of  the  bankrupt  to  the  extent  of  L.50,000, 
in  consequence  of  a  final  compromise  made  with  a  former  trustee  in 
1830.  The  trustee  rejected  the  claim  on  various  grounds,  and  the  peti- 
tioner appealed  by  way  of  the  present  petition.  Counsel  were  hearS 
yesterday  and  to-day. 

To-day,  the  Court  unanimously  refused  the  prayer  of  the  petition,  on 
the  ground  that  there  was  no  evidence  that  any  such  compromise  as  that 
founded  on  by  the  petitioner  had  been  legally  entered  into. 

The  Provost  and  Magistrates  of  Edinburgh  v.  Sir  John  Warrkndek. 

— June  5. 

Burgh  Prcperfy — Access, 

The  Magistrates  of  Edinburgh  are  proprietors  of  Brontsfield  links,  on 
behalf  of  the  community,  while  Sir  John  Warrender  is  proprietor  of  the 
lands  of  Warrender  Park,  which  for  some  distance  bound  with  the 
Links.  Along  his  own  boundary  Sur  John  has  a  wall,  in  which  until 
lately  there  was  only  one  doorway  affording  access  to  the  links. 
Lately,  however,  another  access  has  been  made  through  the  wall,  and 
the  Magistrates  dispute  Sir  John's  right  to  use  it  With  the  view  of 
trying  the  question  the  present  action  of  declarator  has  been  raised,  eon- 
eluding — ^first,  that  the  pursuers  are  the  sole  and  exclusiye  proprietors 
of  the  lands  of  Bruntsfield  Links;  secondly,  that  the  pursuers  hare 
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ri|^t  to  erect  on  their  own  ground  a  wall,  railing,  paling,  or  such  other 
fence  as  the  pursuers  may  deem  suitable  and  proper,  opposite  to  or 
along  the  property  of  the  defender,  wherever  the  same  marches  with  any 
portion  of  the  pursuers'  lands  and  property,  and  to  exclude  and  prevent 
the  defender  and  his  tenants,  servants,  and  others  occupying,  possessing, 
or  using  the  defender's  said  lands,  and  all  others  deriving  right  from  him, 
from  entering  upon  the  pursuers'  said  Links,  or  any  part  thereof,  from  the 
defender's  lands,  or  from  making  or  using  any  access,  roadway,  or  com- 
fflunication  between  the  defender's  lands  and  the  said  Links  belonging  to 
the  pursuers,  etc.  Sir  John  Warrender,  in  defence,  pleaded  that  as  one 
of  the  public  he  was  entitled  to  use  the  Links  for  purposes  of  recreation, 
and  to  have  access  thereto  on  foot  from  his  adjoining  lands  by  means  of 
any  opening  he  may  chose  to  make  in  the  wall  surrounding  it ;  and  farther, 
that  the  Magistrates  were  not  entitled  to  erect  a  wall  for  the  purpose  of 
preventing  him  from  having  access  to  the  Links. 

The  case  having  come  before  the  Second  Division  on  a  reclaiming 
note  by  the  Lord  Ordinary  (Jerviswoode),  a  proof  before  answer  was 
allowed^  which  resulted  in  certain  admissions  in  fact  being  made  by  both 
parties. 

The  Court  dismissed  the  action  quoad  the  first  conclusion,  and  as- 
soilzied the  defender  from  the  second  conclusion,  with  expenses. 

Adv.,  Cbuickshank  v^  Fairue  and  Others. — June  16. 

Sheriff  Court  Procedure — Record, 

This  was  an  advocation  from  the  Sheriff  of  Stirlingshire.  It  appeared 
that  in  the  course  of  making  up  the  Inferior  Court  process,  the  defenders 
put  in  a  revised  paper  very  different  from  the  original  defences.  The 
pu»uer  (the  advocator  now),  without  adverting  to  the  changes,  closed  the 
record,  and  the  consequence  is  that  many  of  the  pursuer's  answers  to  the 
defenders'  averments  are  perfectly  unintelligible. 

The  Court  to-day  ordered  the  record  to  be  withdrawn  and  a  new 
record  prepared,  and  found  the  pursuer  liable  in  expenses,  to  be  after- 
wards modified,  in  consequence  of  his  failure  to  adjust  his  paper 
properly. 

Su8p.j  OaIA&AITH  17.  WHrrEHEAD  AMD  MORTON  (ASSIGNEES  OF  THE 

Edinburoh  AMD  GLASGOW  Bamk). — June  18. 

Assignation, 

The  question  in  this  case  arose  out  of  the  well-known  litigations 
between  M^Crummon's  trustees  and  the  assignees  of  the  Edinburgh  and 
Glasgow  Bank.  The  trustees,  of  whom  the  late  Mr  John  Cullen,  W.S., 
and  the  suspender  Galbraith  were  two,  were  unsuccessful,  and  were 
subjected  in  expenses,  which  amounted  to  the  sum  of  L.310,  lis.  Mr 
Cullen  undertook  to  pay  the  expenses,  but  on  doing  so  demanded  an 
assignation  to  the  claim  of  the  Edinburgh  and  Glasgow  Bank  in  terms 
more  general  and  comprehensive  than  the  Lord  Ordinary  (Mackenzie) 
thought  he  was  entitled  to.  The  Lord  Ordinary  having  subjected  him 
in  expenses,  the  suspender  reclaimed,  but  the  Court  to-day  adhered, 
holding  that  Mr  Cullen's  demand  was  untenable ;  that  the  assignation 
ought  to  be  in  the  terms  approved  of  by  the  Lord  Ordinary,  and  there- 
fore that  the  suspender  had  been  properly  subjected  in  expenses. 
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d^ngUHJi  €uts. 


Will. — By  a  will  made  before  the  Wills  Act,  1  Vict.,  c.  26,  a  testator,  who 
was  mortgagee  in  fee  of  certain  lands,  devised  unto  his  wife  and  two  other  per- 
sons *  all  monies  in  the  f ands,  and  securities  for  monies,  debts  on  mortgage,  and 
all  other  his  estate  and  effects  of  whatever  nature  or  kind  soever,'  subject  to  the 
payment  of  debts,  upon  trust  to  receive  the  rents,  interest,  etc.,  for  testator's 
said  wife  during  her  life ;  and  after  her  decease  testator  gave,  inter  aUa^  various 
lequests  of  the  different  sums  due  to  him  on  mortgages,  in  which  he  described 
the  money  so  due  as  ^  mortgage  debts/  The  will  contained  a  direction  to  testa- 
tor's executors  to  sell  the  residue  of  testator's  estate  after  the  death  of  his  wife, 
and  to  divide  the  money  among  certain  specified  persons ;  and  it  concluded  with 
an  appointment  of  testator's  wife  and  tne  two  other  trustees  to  be  executors. 
It  was  held,  the  legal  estate  in  fee  in  the  lands  of  which  testator  was  such  mort- 
gagee passed  luider  the  above  devise  to  the  three  trustees. — (Rippen  v.  Priul^ 
32  L.  J.,  C.  P.  66.) 

Mines. — Right  of  mortgagee  to  work.    See  Mortgage. 

MoBTGAGE. — ^Where  a  mortgagee  of  freehold  estates  enters  into  possession,  he 
may  work  mines  under  the  estate,  if  the  security  is  insufficient  for  the  pa3rineQt 
of  his  principal,  interest,  and  costs.  A  mortgagor  is  not  allowed  to  surcharge 
a  mortgagee  with  'the  value  of  minerals  which  he  or  his  lessees  had  raised  after 
entering  into  possession,  when  he  knew  that  the  mines  were  being  worked  for 
four  years,  and  allowed  the  work  to  proceed  without  remonstrance  or  com- 

Elaint.  The  Master  of  the  Rolls  :  A  mortgagee  is  entitled  to  make  the  most  of 
is  property,  for  the  purpose  of  realizing  what  is  due  to  him :  be  may  cut 
timto",  and  he  may  open  a  mine,  and  this  Court  will  not  by  injunction  inter- 
fere to  prevent  his  so  doing,  assuming,  of  course,  that  he  does  not  bring  himself 
within  the  cases  of  wanton  destruction ;  in  all  which  cases  the  Ck)urt  will  at 
any  time  interfere,  and  under  any  circumstances ;  but  when  it  is  honajidt^  as  in 
the  present  case,  the  Court  will  never  interfere  to  prevent  his  felling  timber  or 
opening  a  mine,  and  the  like.  But  he  does  it  at  this  risk  and  peril :  that  if  he 
has  a  great  loss  in  working  the  mine,  he  cannot  charge  a  penny  of  that  loss 
against  the  mortgagor ;  and  if  he  obtains  a  great  profit,  the  whole  of  that  profit 
must  go  in  discmtrge  of  his  mortgage  debt.  That  is  the  condition  upon  which 
he  speculates ;  but,  subject  to  that  condition  of  speculation,  he  is  entiUed  to 
make  the  most  of  the  property  for  the  purpose  of  producing  his  mortgage  debt 
--{MiUet  V.  Davey,  32  L.  J.,  Ch.  122.) 

Trust  and  Trustee. — By  a  trust  deed,  executed  in  May  1841,  a  certain 
chapel  at  Ramsgate  was  conveyed  to  trustees  upon  trust  at  all  times  thereafter 
to  permit  the  said  chapel  to  be  used,  occupied,  and  enjoyed  as  a  place  for  public 
religious  worship  by  the  society  of  Prot^tant  dissenters  of  the  denomination 
called  *  Particular  or  Calvinistic  Baptists,'  and  by  such  other  persons  as  should 
thereafter  be  united  to  the  said  society,  and  admitted  members  thereof ;  and  it 
was  held,  by  Kindersley,  V.  C,  that  the  doctrine  of  strict  communion  was  not 
an  essential  doctrine  of  every  Particular  Baptist  church ;  that  it  was  a  matter 
of  order  and  practice  which  each  church  had  an  inherent  right  to  rsij.  That  a 
large  majority  of  the  congregation  of  this  chapel  having  arrived  at  the  eondn- 
sion  that  unbaptLzed  persons  might  be  admitted  to  the  communion,  saoh  a  prac- 
tice was  not  a  breacn  of  the  trusts  of  the  deed. — {The  Attorney  ^General  v. 
Etheridge,  32  L.  J.,  Ch.  161.) 

Annotit. — Testator  directed  his  trustees  to  set  apart  out  of  ina  personal 
estate  L.  10,000  consols,  and  to  pay  the  dividends  thereof  to  Ids  siater  for  life, 
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and  after  her  decease  to  retain  so  much  of  the  L.  10,000  iw  should  be  sufficieni 
to  realize  the  yearly  income  of  L.150,  and  to  pay  the  dividends  of  the  trust  fund 
60  retained  to  his  nephew  until  he  should  become  bankrupt,  or  assign  away  or 
eDcumber  his  interest,  in  which  cases  the  trust  declared  for  the  benefit  of  his 
nephew  was  to  cease  and  determine,  and  the  said  sum  of  L.10,000  was  to  fall 
into  testator^s  residuary  estate.  The  nephew  died  without  having  become 
bankrupt,  or  encumbered  his  interest.  It  was  held,  the  interest  given  to  the 
nephew  was  not  an  absolute  interest,  but  one  only  for  his  life. — {Banks  v. 
Braithwaite,  82  L.  J.,  Ch.  198.) 

CoMFANT. — ^A  clause  in  the  deed  of  settlement  of  a  joint-stock  company  gave 
power  to  the  directors  *  generally,  where  these  presents  are  silent  or  do  not 
otherwise  provide,  to  act  in  the  direction  of  the  concerns  of  the  society  in  such 
manner  as  at  their  absolute  discretion  they  shall  think  most  conducive  to  the 
interests  of  the  society.*  Whether  under  such  a  clause  it  is  competent  to  the 
directors  to  purchase  the  business  and  take  the  assets  and  liabilities  of  another 
company — quaere.  "VVliere,  however,  the  shareholders  had  acquiesced  in  the 
amalgamation,  and  the  dealings  had  been  such  that  it  was  impossible  to  replace 
the  companies  in  their  original  position,  it  was  held  by  the  Lords  Justices  to  be 
too  late  to  disturb  the  arrangement  which  had  been  made,  whether  within  the 
power  of  the  directors  or  not. — {Re  the  Saxon  Life  Assurance  Co.y  32  L.  J.,  Ch. 
206.) 

Makine  Insurance. — A  policy  of  insurance  on  a  ship  contained  a  clause  that 
the  insurance  was  against  ^  total  loss  only.*  The  ship  went  aground,  and  her 
owners  gave  to  the  underwriters  notice  of  abandonment.  The  jury  found  that 
there  was  a  constructive  total  loss ;  and  it  was  held,  that  the  owners  were  not 
eicluded  by  the  terms  of  the  policy  from  recovering  upon  it.  Willes,  J. :  I  wish 
to  guard  against  being  supposed  to  give  my  consent  to  the  doctrine,  that  the 
words  actual  or  absolute  total  loss  would  have  the  effect  of  securing  the  under- 
writers from  liability  in  such  a  case  as  this.  I  give  no  opinion  on  that.  The 
reason  why  the  shipowner  is  allowed  to  abandon  his  ship  in  certain  cases,  is 
because  there  is  in  tnose  cases  what  is  substantially  a  total  loss.  I  do  not, 
therefore,  say  whether  there  are  any  words  expressive  of  the  extent  of  the  loss 
which  would  be  sufficient  to  abrogate  the  usual  rule.  Perhaps  some  such  words 
as  *  without  benefit  of  abandonment '  would  be  sufficient  for  that  purpose. — 
{Adams  v.  APKemie,  32  L.  J.,,C.  P.  92.) 

fiAfiON  AND  Feme. — A  wife,  suing  in  formd  pauperis  without  a  next  friend, 
held  to  be  entitled  as  against  the  assignees  in  insolvency  of  her  husband  to  a 
settlement  for  her  separate  use  for  life  of  the  rents  of  real  property,  the  les^ 
estate  in  which  was  vested  in  trustees  for  her  benefit  for  life. — (^Barnes  \.  Bobia- 
9on,  32  L.  J.,  Ch.  143.) 

Pabtnership. — A  partner  who  overdraws  his  share  of  profits  contrary  to  the 
provisions  of  the  deed  of  partnership,  cannot,  in  the  absence  of  an  express  pro- 
vision, be  charged  with  interest  upon  the  sums  overdrawn.  The  Master  of  the 
Rolls :  I  do  not  see  how  I  can  give  interest  upon  these  monies.  There  is  nothing 
to  that  effect  in  the  deed  of  partnership.  I  should  have  to  introduce  a  speciiu 
provision  into  the  deed  before  I  could  make  the  order  asked  for. — {Meymott  v. 
Meyjnott,  32  L.  J.,  Ch.  218.) 

Bills  and  Notes. — ^A  foreign  bill  of  exchange  was  made  in  four  parts  by  A, 
and  was  indorsed  by  the  payee  to  B,  who  indorsed  to  defendants,  who  indorsed 
to  C,  who  indorsed  to  plaintiff.  The  first  of  the  four  parts  only  came  into  the 
possession  of  plaintiff,  and  he  having  lost  that  part  brought  an  action  against 
defendants,  who  were  not  his  immediate  indorsers,  for  not  delivering  over  the 
other  pails.  Only  the  first  part  had  ever  come  into  the  possession  of  the  de- 
fendants, nor  were  they  able  to  obtain  possession  of  the  others ;  and  it  was  held 
no  action  would  lie  against  thein,  as  there  was  no  obligation  upon  them  to  hand 
the  other  parts  to  pkintiff.    Wightman,  J. :  The  plaintiff  has  not  applied  to 
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tlw  drawer  or  to  the  immediate  indoTBer.  It  may  be  that,  if  he  had  applied  to 
them,  he  mi^ht  have  obtained  the  other  parts.  He  haa  really  applied  to  an 
intermediate  mdorser,  and  there  ia  no  authority  to  be  f oun^  in  our  law  to  abow 
that  the  indoraer  ia  boond  to  hand  them  to  the  plaintiff.  Aa  for  the  foreign 
jnriata,  they  are  clearly  againat  the  maintenance  of  tbe  action. — {Ptnard  j. 
Klockman,  32  L.  J.,  Q.  B.  82.) 

NEGLiaENCE. — Plaintiff,  a  carman,  being  sent  by  his  employer  to  defendants 
for  some  goods,  was  directed  by  a  servant  of  defendants  to  go  to  the  counting- 
house.  In  proceeding  alonf  a  dark  passage  of  defendants,  in  the  direction 
Sointed  out,  plaintiff  fell  down  a  ataircaae,  and  was  injured.  It  waa  held, 
efendanta  were  not  guilty  of  any  negligence :  for  if  tlie  passage  was  so  dark 
that  plaintiff  could  not  see  his  way,  he  ought  not  to  have  proceeded ;  and  if,  ou 
the  other  hand,  there  was  sufficient  light,  he  ought  to  hare  avoided  the  danger. 
^{Wilkingon  v.  Fairrie,  32  L.  J.,  Ex.  73.) 

Settleuemt. — A  Frenchman  residing  in  France  married,  according  to  the 
French  law,  an  English  woman  who  had  been  for  some  time  domicile  there. 
The  parties  at  the  same  time  declared,  before  a  notary  public,  that  they  married 
without  a  marriage  contract.  They  had,  however,  previously  joined  in  a  deed 
settling  the  wife^s  property  in  England.  This  being  an  English  deed,  had  no 
validity  in  France  in  consequence  of  the  omission  to  comply  with  the  FroDch 
forms.  Upon  bill  by  the  husband  asking  that  the  deed  might  be  declared  void 
and  for  payment  of  the  money,  it  was  held  by  the  M.  R.,  the  settlement  was 
not  affected  by  the  law  of  the  domicil,  but  by  the  lex  loci  contractits  ;  that  the 
settlement  was  valid ;  and  that  its  tmsta  must  be  performed.  The  Master  d 
the  Rolls :  Assuming  that  the  settlement  is  not,  and  never  could  have  been, 
valid  in  France,  still,  the  provisions  of  the  settlement  itself,  and  the  evidence, 
establish  that  the  contract  was,  that  this  property  should  not  be  subject  to  Fiendi 
law,  but  that  it  should  be  subject  to  English  law,  and  governed  accoidingly.  I 
am  at  a  loss  to  understand  how,  after  this  contract  has  made  the  property  situate 
in  England  subject  to  an  English  settlement,  and  placed  it  in  the  hands  of  trus- 
tees for  that  purpose,  the  pluntiff  can  say  that  this  settlement  has  no  validity 
in  France,  and,  consequently,  that  he  is  not  bound  by  it  in  England.  If  he  can 
get  it  without  the  intervention  of  this  Court,  it  may  be  that  the  Court  would 
not  have  the  power  to  interfere  with  him,  or  to  rescue  the  fund  from  him.  Bat 
the  trustees  here  would  tiien  be  clearly  liable,  at  the  suit  of  her  children,  to 
replace  the  fund  vested  in  their  hands,  on  trusts  solenmly  expressed  and  entered 
into  prior  to  the  marriage  of  the  plaintiff  with  his  wife. — (  Vcm  Grutten  y.  Diglffi^ 
82  L.  J.,  Ch.  179.) 

Animals. — It  is  no  offence,  under  sec.  3  of  12  &  18  Vict.,  c.  92,  to  assist 
at  a  cockfight  unless  in  a  place  kept  or  used  for  the  purpose. — (AiorUy  ▼.  Gran' 
halgh,  82  L.  J.,  M.  C.  93.) 

Animals. — ^A  cock  is  an  *  animal '  within  the  meaning  of  the  sees.  2  and  29  of 
12  &  13  Vict.,  c.  92,  and  a  person  who  takes  an  active  part  in  a  cockfight 
after  one  or  both  is  disabled,  is  liable  to  be  convicted  under  sec.  2  for  causing 
and  procuring  a  cock  to  be  cruelly  ill-treated,  abused,  and  tortured. — (Bridge 
V.  Parsons^  32  L.  J.,  M.  C.  96.) 

Power. — ^A  testator  by  his  will  gave  all  his  personal  property,  except  a  specific 
portion,  to  his  wife  absolutely,  subject  to  payment  of  debts.  A  few  months 
afterwurds  he  executed  a  deed,  by  which  he  settled  a  portion  oi  his  property 
upon  his  wife  for  life,  and  after  her  decease  for  himself  for  life,  and  after  the 
death  of  the  survivor,  for  such  persons  as  the  husband  and  wife  should  jointlj 
appoint ;  and  in  default  of  appomtment,  eiihesr  jointly  by  the  husband  and  wife, 
or  by  the  husband  bv  will,  the  property  was  to  go  to  the  survivor.  Another 
deed  was  subsequ^itly  executed  in  December,  having  only  one  witness,  fay  wfaidi 
the  testator  covenanted  that  his  devisees,  or^heirs,  executors  or  adminktraton, 
should  after  his  death  convey  and  assign  all  his  real^  and  penK>Balty  ol  or  to 
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wLlch  he  should  at  his  death  be  seised  or  entitled  for  a  beneficial  interest,  or 
\i-liich  he  should  have  disposed  of  by  his  will,  to  trustees,  in  trust  to  pay  debts  and 
tmnsfer  the  residue  to  his  wife,  if  living  at  his  death,  or  to  his  next  of  kin. 
Held  by  Kindersley,  V.  C. :  That  the  specific  bequest  contained  in  the  will 
operated  in  exercise  of  the  power  of  appointment  contained  in  the  subsequent 
deed ;  that  the  instrument  of  December  was  a  valid  deed,  and  did  not  operate 
as  a  will  so  as  to  revoke  the  former  will,  and  that  the  property  passing  under 
tiie  appointment  constituted  assets  available  for  the  payment  of  debts  created  by 
tlie  voluntary  deed. — {Patch  v.  Skore^  32  L.  J.,  Ch.  1«5.) 

Power. — ^Under  the  Wills  Act,  1  Vict.,  c.  26,  a  general  devis^  by  will  exe- 
cuted after  the  Ist  of  January  1838  operates  as  an  execution  of  a  power  of  ap- 
pointment vested  in  the  testator  after  the  execution  of  the  will ;  and  the  Act 
does  not  prevent  a  general  devise  by  a  married  woman  from  operating  as  such 
an  appointment.  A  testamentary  power  of  appointment  over  real  estate  was 
given  to  the  survivor  of  A,  B,  and  C  ;  C  afterwards  became  a  married  woman, 
aud  by  her  will,  executed  after  the  Ist  of  January  1838,  made  a  general  devise 
of  her  residuary  real  estate,  giving,  amongst  other  things,  a  life  interest  to  B. 
C  afterwards  became  the  survivor  ;  and  it  was  held  the  will  operated  as  an  exe- 
cution of  the  power,  and  that  the  gift  of  a  life  estate  to  B,  whom  the  testatrix 
luust  necessarily  survive  before  the  power  could  vest  in  her,  was  not  a  sufficient 
expression  of  a  contrary  intention  to  take  the  case  out  of  the  Act.  Westbury, 
li.  C. :  A  general  power  of  appointment  over  an  equitable  estate  given  to  the 
survivor  of  two  persons  to  be  executed  by  deed  or  will  would,  independently  of 
the  Wills  Act,  be  well  exercised  by  a  will  made  during  the  lives  of  both  the  per- 
sons by  that  of  one  of  them  who  afterwards  proved  to  be  the  survivor ;  for,  a 
contingent  power  is  in  equity  analogous  to  a  contingent  equitable  interest,  and 
aa  such  an  interest  is  (independently  of  the  8  &  9  Vict.,  c.  106)  capable  of 
^eing  alienated,  so  is  the  power  capable  of  being  exercised  before  the  contingency 
^i^Mx^— (Thomas  v.  Jones^  32  L.  J.,  Ch.  139.) 

ScccESSiON  Ddtt. — M.  T.,  pursuant  to  a  power  reserved  to  her  in  her  mar- 
riaire  settlement,  appointed  real  property  (which  had  been  settled  on  her  by  her 
father,  W.  D.  G.),  from  and  after  the  death  of  the  survivor  of  her  husband  and 
berself  without  issue,  to  such  uses  as  her  father,  the  said  W.  D.  G.,  should  by 
deed  or  will  appoint ;  and  in  default  of  such  appointment,  to  the  use  of  W.  D. 
(i.  absolutely.  M.  T.  survived  her  husband,  and  died  in  1855  without  issue. 
W.  D.  G.  died  in  1831,  and  by  his  will,  dated  the  same  year,  devised  the  said 
property  to  the  defendant,  a  stranger  in  blood.  It  was  held,  W.  D.  G.,  at  the 
time  of  making  his  will,  was  absolute  owner  in  fee-simple  of  an  estate  which,  for 
the  purposes  of  the  succession  duty,  was  a  reversion  expectant  on  the  estates  for 
life  of  M.  T.  and  her  husband  and  the  contingent  estates  of  the  unborn  children, 
and  that  by  the  devise  to  the  defendant  the  latter  became  beneficially  entitled, 
on  the  death  of  M.  T.  in  1855,  to  a  new  'succession*  under  '  a  past  disposition 
of  property,*  under  sec.  2,  and  was  liable  to  a  duty  of  L.IO  per  cent,  under 
^^'  10  of  the  *  Succession  Duty  Act,  1853.' — (The  Attorney- General  v.  Gardner, 
•^-'  L.  J.,  Ex.  84.) 

Connivance. — A  husband  who,  in  consideration  of  the  co-respondent's  agree- 
ment to  pay  him  a  sum  of  money,  withdraws  from  a  suit  of  di^lution  of  mar- 
riage on  the  ground  of  the  adultery  of  his  wife,  without  condoning  her  offence 
l>y  resuming  cohabitation,  or  stipulating  for  her  future  good  conduct,  or  making 
a  provision  for  her  maintenance,  is  guilty  of  connivance,  and  cannot  maintain 
a  suit  for  dissolution  of  marriage  on  the  ground  of  his  wife's  subsequent  adultery 
with  the  same  co-respondent. — (Gipps  v.  Gipps,  32  L.  J.,  Pr.  and  M.  78.) 

LiEM. — A  dock  company  had  power  by  their  special  Act  to  detain  until  pay- 
tnent  any  timber,  goods,  etc.,  on  which  the  owner,  consignor,  or  consignee  should 
not  have  paid  the  charges  for  wharfage,  warehouse-room,  or  rent,  allowed  by 
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the  Act ;  and  if  the  timber,  etc.,  shonld  have  been  removed  without  payment,  to 
distrain  and  detain  and  sdl  any  goods  of  the  owner,  consignor,  or  consigiiee. 
By  a  snbeeqaent  Act,  certain  parts  of  the  10  Vict.,  c.  27,  were  incorporated; 
by  sec.  3  of  which,  ^  owner*  includes  ^  any  consignor,  consignee,  shipper,  or  agent 
for  sale  or  custody  of  goods,  as  well  as  the  owner  thereof  ;*  and  by  sec.  45, 
power  is  given  to  a  dock  company,  in  the  case  of  goods  having  been  remoTed 
without  payment  of  the  rates  due  upon  them,  to  arrest  any  other  goods  within 
the  limits  of  the  company's  premises  *  belonging  to  the  person  liable  to  pay  aoch 
rates.'    The  company,  having  received  timber,  entered  or  transfened  into  the 
names  of  G.  M.  &  Co.,  who  were  merely  agents  and  not  the  true  owners,  refused 
to  deliver  it  to  the  real  owners  until  the  rates  due  on  other  goods  entered  or 
transferred  into  the  names  of  C.  M.  &  Go.  in  the  company's  books  had  been  paid. 
It  was  held, — ^first,  that,  assuming  the  charges  to  be  for  wharfage,  the  company, 
having  dealt  under  the  special  and  general  Acts  of  Parliament,  had  not  any 
general  lien  which  might  have  belonged  to  them  as  wharfingers  at  common  law. 
Secondly^,  that  neither  under  the  special  nor  eeneral  Act  were  they  entitled  to 
detain  goods  for  charges  due  on  other  goods,  really  belonging  to  different 
owners,  thoueh  all  ent^^  in  the  names  of  the  same  person.    Qutere^  per  Cock- 
bum,  C.  J. :  Whether,  even  if  the  company  had  this  power,  where  the  agency 
was  not  disclosed,  they  could  exercise  it  where  they  knew  that  the  persons  iu 
whose  names  the  goods  were  entered  were  only  agents  for  other  persons.— 
{Dresser  v.  Bosanquet^  82  L.  J.,  Q.  B.  57.) 

Demurrage. — Defendants  having  purchased  from  P.  &  Co.»  who  were  factors, 
a  cargo  of  coals  on  board  a  ship  belonging  to  plaintiff,  and  in  the  River  Thames, 
signed  a  document  called  a  turn-paper,  m  the  terms:  *•  To  the  meter  appointed 
to  weigh  the  under-mentioned  cargo.  We,  the  undersigned,  having  bought 
of  P.  &  Co.  the  cargo  of  coals,  etc.,  to  be  worked  at  the  rate  of  forty -nine 
tons  per  working  day,  hereby  direct  and  require  you  to  work  the  said  cargo 
and  deliver  the  same  to  us.'  P.  &  Col  sent  this  turn-paper  to  the  ooal-meter's 
office.  The  coals  were  to  be  weighed  and  delivexed  at  D.  Dock.  A  delay  having 
taken  place  in  unloading  the  cargo,  an  action  was  brought  to  recover  damages 
in  respect  of  the  detention  of  the  ship  from  the  time  at  which  she  arrived  at  D. 
Dock  to  the  time  at  which  the  unloading  conmienced.  It  was  held  the  turn- 
paper  was  not  evidence  of  any  contract  between  plaintiff  and  defendants,  as  to 
the  unloading  the  ship,  and  that  the  action  could  not  be  maintained  unless  s 
contract  to  that  effect  was  proved. — (^Shadforth  v.  Cory^  Q.  B.  78.) 

Sale  of  Goods — Where  eoods  (oxalic  acid)  were  sold  under  a  certain  deno- 
mination, tlie  buyer  is  entitled  to  have  such  fi;oods  delivered  to  him  as  are  com- 
mercially known  under  this  denomination,  though  he  m&j  have  bought  after 
inspection  of  the  bulk,  and  without  warranty.  Willes,  «J . :  I  am  of  opinion 
that,  however  completely  the  defendant  may  have  guarded  himself  against  con- 
tracting that  the  thing  was  of  any  particular  quality,  it  is  not  peesible  to  con- 
strue the  contract  in  any  other  way  than  that  it  was  a  part  of  the  agreement 
that  the  subject  of  the  sale  should  be  the  oxalic  acid  of  commerce.  If  it  were 
necessary  to  refer  to  authority  for  such  a  construction,  the  case  of  Niehd  t. 
Godts  (10  Exch.  Rep.  191 ;  S.  G.  23  Law  J.  Rep.  (N.  S.)  Exch.  S14),  dted  by 
Mr  Lush,  appears  to  be  in  point.  I  think,  therefore,  the  direction  of  my  Lord 
Chief  Justice  was  right ;  and  as  the  jury  found  that  ^e  thing  delivered  could 
not  properly  be  denominated  oxalic  acid,  and  my  Lord  is  not  dittatiafied  with  the 
vermct,  it  ought  not  to  be  disturbed. — (Josling  v.  Kings/ord,  32  L.  J.,  C.  P.  94.) 

Leoact. — ^Testatrix  bequeathed  her  residuary  estate  to  such  persons  as  B.  0. 
should  appoint  by  deed  or  will,  and  in  default  of  appointment  to  his  next-of- 
kin.  B.  C.  made  his  wiU,  but  died  before  the  testatrix ;  and  it  was  heki  the 
will  could  not  operate  as  an  execution  of  the  power,  and  that  the  gift  in  defauU 
of  appointment  took  effect,  and  the  next-of-kin  were  entitled. — Upon  an  in- 
tended marriage  between  B.  G.  and  G.  W.,  which  under  5  &  6  Will.  4,  c  54, 
was  void  in  its  inception  as  being  contracted  with  the  husband  of  a  deceased 
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sister,  C.  W.  assigned  various  mortgago  debts,  stocks,  and  securities  to  trustees 

by  waj  of  settlement.     She  afterwards  by  will  directed  her  trustees  to  hold  all 

the  trust  monies  and  the  securities  upon  trust  in  the  proportions  mentioned  for 

the  sereral  peisous  named  who  should  be  living  at  the  decease  of  B.  C. ;  she  then 

gave  several  legacies  to  persons  by  name.    C.  W.  survived  B.  C. ;  she  destroyed 

the  settlement,  and  also  the  assignment  of  some  of  the  securities  to  the  trustees, 

aod  took  re-transfers  of  stock  into  her  own  name,  and  died  without  altering  her 

wiH    Hdd  by  the  M.  R.,  that  the  legacies  were  not  adeemed  by  the  destruction 

of  the  deeds,  but  that  they  were  adeemed  to  the  extent  to  which  she  had  called 

in,  received,  and  re-invested  the  trust  monies  on  new  securities. — C.  W.,  believing 

herself  to  be  the  wife  of  B.  C,  made  her  will ;  and  after  reciting  her  desire  to 

give  several  legacies,  she  requested  B.  G.  (who  died  before  her)  to  pay  several 

legacies  out  of  property  of  hers  which  she  assumed  he  had  become  entitled  to 

on  their  marriage ;  and  it  was  held  that  they  were  demonstrative  legacies,  and 

payable  out  of  uie  general  estate. — (Jones  v.  Southatl^  32  L.  J.,  Ch.  130.) 

Insurance  on  Life. — ^Plaintiff  was  employed  as  clerk  by  P.,  a  banker.  In 
1854  his  salary  was  increased  from  L.300  to  L.600,  P.  engaging  that  it  should 
continue  at  that  amount  for  seven  years  at  thb  least.  In  1856,  being  indebted 
to  the  bank,  he  insured  the  life  of  P.  for  L.5000  in  the  6.  Insurance  Company, 
P.  having  promised  that  payment  of  the  debt  should  not  be  enforced  in  his, 
?\  lifetime.  In  1857  plaintiff  insured  the  Ufe  of  P.  for  L.2500  in  the  company 
of  which  defendant  was  a  director ;  and  on  the  death  of  P.  in  1861,  he  received 
the  L.5000  from  the  6.  Company.  At  the  time  of  making  the  policies,  the  sum 
of  L.5000  was  sufficient  to  include  the  whole  of  the  insurable  interest,  if  any, 
which  plaintiff  had  in  the  life  of  P.,  and  that  insurable  interest  was  the  same  at 
the  time  of  making  either  policy.  It  was  held  pbiintiff  had  no  insurable  interest 
in  the  life  of  P.  by  reason  of  the  promise  by  P.  that  payment  should  not  be 
eDforced  in  his  lifetime.  But  that  plaintiff  had  an  insurable  interest  in  the  life 
of  P.  by  reason  of  the  promise  that  the  salary  should  last  for  seven  years.  And 
farther,  that  plaintiff  could  not  recover  the  L.2500  from  defendant,  as  he  had 
already  received  the  L.5000  from  the  G.  Insurance  Company.  Wightman,  J. : 
If  for  greater  security  a  party  thinks  fit  to  insure  the  lives  of  many  persons, 
and  by  different  oontracte  of  insurance,  and  to  pay  the  premiums  upon  each 
policy,  he  is  at  liberty  to  do  so  ;  but  he  can  only  recover  or  receive  upon  the 
whole  tiie  amount  of  his  insurable  interest ;  and  if  he  has  received  the  whole 
amount  from  one  insurer,  he  is  precluded  by  the  terms  of  the  3d  section  of  the 
statute  from  recovering  or  receiving  any  more  from  the  others.  Any  argument 
arising  from  the  supp<»ed  hardship  of  allowing  the  insurers  in  such  a  case  to 
receive  and  retain  tne  premiums  without  being  obliged  to  pay  the  consideration 
for  which  such  premiums  were  paid,  would  be  equally  applicable  to  the  case  of 
marine  insurances,  upon  which,  however  manv  policies  there  may  be,  the  under- 
writers are  only  liable  to  the  extent  of  the  viJue  insured. — {Hebden  v.  West^  32 
L  J.,  Q.  B.  85.) 

COPTBIGHT. — ^The  statute  3  &  4  Vict.,  c.  15,  sec.  2,  imposes  a  penalty  upon  any 
person  who,  during  the  continuance  of  the^le  liberty  which  another  person  has 
of  representing  a  dramatic  piece  or  entertainment,  represents  or  causes  it  to  be 
represented  without  the  consent  in  writing  of,  etc.  Defendant,  the  proprietor  of  . 
a  theatre,  allowed  D.  to  have  the  use  of  it  for  the  purpose  of  dramatic  entertain- 
ments. Defendant  provided  the  band,  the  scene-shifters,  the  supernumeraries, 
the  money-takers,  and  paid  for  printing  and  advertisements.  D.  employed  his 
own  company  of  actors  and  actresses,  and  selected  the  pieces  which  were  to  be 
represented,  free  from  any  control  by  the  defendant.  It  was  arranged  that  the 
money  taken  at  the  doors  should  be  divided  equaUy  between  defendant  and  D. 
During  the  period  of  such  occupation  of  the  theatro  by  D.,  certain  pieces  were 
perforated  wnich  plaintiff  had  the  sole  liberty  of  representinff  or  causing  to  he 
represented.  In  an  action  to  recover  the  penalties  imposed  by  the  above  section, 
it  was  held  that  plaintiff  could  not  recover,  inasmuch  as  under  the  above  cir- 
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cumstances  defendant  was  not  shown  to  hare  represented  or  caused  to  be  repre- 
sented the  said  dramatic  pieces. — (Lyon  v.  Knowles^  32  L.  J.,  Q.  B.  71.) 

Lien. — H.  &  Co.,  the  owners  of  certain  copper  ore,  employed  T.  to  convey 
it  in  T.'s  barge  from  Liverpool  to  Birkenhead,  and  to  deliver  it  there  to  L.,  to 
be  crushed  in  his  mills ;  L.  having  agreed  to  indemnify  H.  &  Co.  against  all 
risk  of  such  transit.  The  barge,  with  the  ore  on  board,  having  aftenraids, 
without  any  fault  of  T.,  sunk  in  the  river  Mersey,  T.  informed  H.  &  Co.  of  the 
accident,  and  requested  to  be  employed  to  raise  the  ore,  when  he  was  told  that 
H.  &  Co.  had  nothing  to  do  with  it,  and  that  he  should  see  L.,  who  had  the 
management  of  it.  L.,  when  applied  to  by  T.  as  to  getting  the  ore  up,  said 
that  he  was  insured  with  S.,  and  that  T.  must  therefore  go  to  S.  for  orders. 
T.  Jiaving  accordingly  obtained  from  S.  directions  to  do  the  work,  raised  the  ore, 
and  afterwards  conveyed  it  to  Birkenhead,  and  then  claimed  a  lien  on  it  as 
against  H.  &  Co.  for  the  expenses  of  raising  it.  It  was  held,  T.  had  no  right  to 
such  lien  on  the  ground  either  of  anycontract  with  H.  &  Co.,  or  of  general  aver- 
age loss,  or  of  salvajge.  Also,  that  H.  &  Co.  had  not  estopped  themselves  from 
churning  the  ore  of  T.  as  the  true  owners,  since  no  representation  had  been  made 
with  their  authority  that  a^  other  person  than  themselves  was  the  owner. 
— (Castellain  v.  Thompson;  Thompson  v.  Castellain,  82  L.  J.,  Q.  B.  79.) 

Will. — A  testator,  who  through  infirmity  had  become  unable  to  write  with- 
out difficulty,  caused  his  usual  signature  to  be  engraved  upon  a  stamp,  by  means 
of  which  his  signature  was  for  some  months  previous  to  his  death  impressed  on 
letters  and  other  documents.  By  direction  of  the  testator,  and  in  his  presence 
and  in  that  of  the  other  witness,  one  of  the  subscribing  witnesses  with  this 
stamp  impressed  the  testator^s  signature  at  the  foot  of  a  codicil.  The  testator, 
in  the  presence  of  the  witnesses,  then  acknowledged  the  signature  to  be  his,  and 
the  codicil  to  be  a  codicil  to  his  will,  and  the  witnesses  then  duly  subscribed 
their  names.  The  Court  refused  to  grant  probate  of  the  codicil  upon  motioD. 
Q^«re — ^Whether  a  person  directed  by  the  testator  to  sign  for  him  can  sign  hj 
mark. — (In  the  goods  ofJenkyns^  32  L.  J.,  Pr.  and  M.  71.) 

Municipal  Corporation. — Under  6  &  6  Will.  IV.,  c.  76,  s.  9, — ^which  enacts, 
'  Every  male  person  of  full  age  who,  on  the  last  day  of  August  in  any  year, 
shall  have  occupied  any  house,  warehouse,  counting-house,  or  shop  vrithin  any 
borough,  .  .  .  shall,  if  duly  enrolled,  ...  be  a  burgess,*  etc., — a  person  who, 
as  a  member  of  a  firm  of  attorneys,  occupied  premises  as  a  place  of  bosines 
within  the  borough,  may  be  a  burgess,  although  neither  he  nor  any  of  his  firm, 
nor  their  servants,  slept  on  the  premises. — (In  re  Creek^  ex  parte  BracewtU^  82 
L.  J.,  Q.  B.  89.) 

Nuisance.— ^In  an  action  for  a  nuisance  caused  by  defendant  burning  bricks 
on  his  own  land  near  the  house  and  land  of  plaintiff,  it  is  no  misdirection  for 
the  judge  to  refuse  to  leave  to  the  jury  the  question  whether  the  bricks  had 
been  burnt  in  a  convenient  place  for  that  purpose ;  such  form  of  question 
having  been  decided  by  the  Court  of  Exchequer  Chamber,  in  Bamford  v.  TVrn- 
ky^  to  be  a  misdirection.  Erie,  C.  J. :  It  would  be  a  misdirection  if  the  jndge 
told  the  jury  to  consider  solely  the  evidence  adduced  to  show  discomfort  to  tie 
plaintiff,  and  not  to  take  into  their  consideration  any  evidence  showing  that  the 
act  complained  of  was  one  of  ownership  on  the  part  of  the  defendant,  whicli 
was  clearly  lawful  if  it  did  not  cause  actionable  discomfort  to  a  neighboixr,  and 
that  it  was  done  with  full  attention  to  prevent  discomfort  in  respect  of  time 
and  place  and  manner  and  degree.  Erie,  C.  J. :  It  seems  to  me  &at  life  in  a 
dense  neighbourhood  cannot  be  carried  on  without  mutual  sacrifices  of  comfort : 
and  that  in  all  actions  for  discomfort  the  law  must  regard  the  principle  of  mutual 
adjustment ;  and  the  notion  that  the  degree  of  discomfort  wihich  nodght  sustain 
an  action  under  some  circumstances  must  therefore  do  so  under  idl  circamstances, 
is  as  untenable  as  the  notion  that  the  act  complained  of,  if  done  in  a  conv^ent 
time  and  place,  must  therefore  be  justified,  wnatever  was  the  degree  of  annoy- 
ance that  was  occasioned  thereby.— (Car^  v.  LidheUer^  32  L.  J.,  C.  P-  ICH.) 
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Patvent. — Pkdntiff^s  attorney  wrote  to  defendant,  who  resided  at  some  dis- 
tance from  plaintiff,  requiring  him  to  remit  the  balance  of  his  account  with 
Slaintiif,  together  with  13s.  4d.  costs.  Defendant  remitted  a  bank  bill  for  the 
alanoe  of  the  account  only,  which  the  attorney  did  not  return,  although  he 
refused  to  accept  it  as  payment  because  his  costs  were  not  included  ;  but  it  was 
held  this  was  evidence  of  payment  for  the  jury.  Martin,  B. :  Where  a  debt  is 
paid  before  action  brought,  plaintiff  cannot  recover  the  costs  of  his  attorney's 
application. — (jCaint  v.  Coulson^  Ex.  97.) 

Rewabd  for  Apprehension  of  Offender. — A  boy  having  absconded  with 
defendant's  property,  defendant  offered  a  reward  for  such  information  as  should 
lead  to  the  recovery  of  the  stolen  property,  and  the  apprehension  and  conviction 
of  the  thief.  Plaintiffs  alleging  that  they  had  given  such  information,  sued 
defeodant  on  his  promise  to  reward.  Defendant  pleaded  that  plaintiffs  had  the 
boy  in  their  custody  before  the  reward  was  advertised,  and  that  though  they 
knew  of  this  robbery,  contrary  to  their  duty,  neglected  to  inform  defendant  that 
they  had  apprehended  the  boy,  by  reason  whereof  defendant  was  induced  to 
offer  the  reward.  Plaintiffs  replied  that  they  were  policemen,  and  that  in  ac- 
cordance with  their  duty  in  that  behalf,  they  in  a  reasonable  time  informed 
their  superintendent  of  all  the  circumstances  which  had  come  to  their  know- 
lerlge  concerning  the  theft,  and  that  the  superintendent,  at  the  request  of 
plaintiffs,  within  a  reasonable  time,  conveyed  this  information  to  defendant,  and 
that  it  would  have  been  contrary  to  the  duty  of  plaintiffs,  as  poUcemen,  if  they 
had  themselves  given  the  information  to  defendant.  On  demurrer,  held  that 
the  plea  must  be  taken  as  a  plea  of  misconduct  on  the  part  of  plaintiffs,  in 
keeping  back  the  information  from  defendant  till  after  the  offered  reward  was 
published,  and  that  the  replication  was  good  as  taking  off  that  charge  of  mis- 
conduct.—(iVeui/&  V.  Kelly,  32  L.  J.,  0.  P.  118.) 

Sale. — ^Plaintiff  having  had  no  previous  dealings  Mith  the  firm,  and  knowing 
them  only  by  reputation,  applied  at  the  place  of  business  of  '  Gandell  &  Go.'  for 
orders  for  goods :  the  firm  then  consisting  of  Thomas  Gandell  only,  and  being 
managed  by  Edward  Gandell,  a  clerk.  On  plaintiff  asking  to  see  Messrs 
Ganddl,  Edward  Gandell  presented  himself,  and  so  conducted  himself  as  to 
lead  plaintiff  to  suppose  that  he  was  one  of  the  firm  of  Gandell  &  Co.,  and  had 
aathority  to  order  goods  on  their  behalf  (which  was  not  the  fact).  Plaintiff 
sent  goods,  according  to  Edward  GandelPs  order,  to  the  place  of  business  of 
(iaodell  &  Co.,  an  invoice  being  made  out,  by  Edward  Gandell^s  direction,  to 
the  name  of  ^Edward  Gandell  &  Co.'  Edwuxi  Gandell,  unknown  to  plaintiff, 
carried  on  business  with  one  Todd  at  another  place ;  and  the  goods  were,  within 
three  or  four  davs  of  their  delivery,  pledged  with  defendant,  with  a  power  of 
sale,  to  secure  advances  bona  fide  made  by  him  to  Gandell  &  Todd,  and  he  sold 
them  under  the  power  without  notice  from  plaintiff.  It  was  held,  there  was 
no  contract  of  sale,  inasmuch  as  plaintiff  intended  to  contract  with  Gandell  & 
Co.,  and  not  with  Edward  Gandell  personally,  and  Gandell  &  Co.  were  not 
contracting  parties ;  that  no  property  therefore  passed,  and  the  plaintiff  was 
entitled  to  recover  the  value  of  the  goods  from  defendant.— (//arc/man  v.  Booth, 
32  L.  J.,  Ex.  106.) 

SiriP  AND  Shipping. — ^The  law  as  to  the  effect  of  a  transfer  of  a  ship,  which 
is  in  form  absolute,  but  is  in  reality  only  intended  as  a  security  for  an  advance, 
is  not  altered  by  37  &  18  Vict.,  c.  104,  and  the  provisions  of  section  6C  of  that 
Act  do  not  prevent  the  owner  who  has  executed  a  bill  of  sale  absolute  in  its 
terms  from  uiowing,  as  before,  that  it  was  intended  to  operate  as  a  security 
only.  WiUes,  J. :  We  feel  ourselves  removed  from  the  necessity  of  offering  any 
opinion  of  our  own  on  the  subject,  because  we  find  an  express  enactment  in  the 
25  &  26  Vict.,  c.  63,  sec.  3,  which  appears  to  dispose  of  the  case.  That  is  a  de- 
claratory enactment  in  the  most  stringent  terms,  stating  among  other  things 
that  the  intention  of  ihe  previous  Act  was  not  to  destroy  interests  of  this  de- 
Bcriptioa,  inter  alia^  the  equitable  interests  of  the  mortgagees,  who  had  made 
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what  was  really  a  mortgage,  though  an  absolute  transfer  on  the  fate  of  it ;  and 
the  terms  of  that  section  are  such  as,  from  the  time  of  its  being  passed,  to  pre- 
clude us  from  saying  that  any  other  was  the  intention  of  the  Legislatare.— 
{Ward  V.  Beck,  32  L.  J.,  C.  P.  118.) 

Watercourse. — Prosecutor  was  the  owner  of  an  estate  which  had  been  pur- 
chased by  the  testator,  under  whose  will  he  claimed  in  1838.     It  was  sitnate 
upon  a  bed  of  gravel,  which  was  itself  imbedded  in  a  basin  of  clay  extending 
under  the  estate  and  under  the  lands  adjoining.    Water,  which  rose  through 
the  gravel  bed  by  means  of  natural  springs,  was  collected  in  a  small  pond,  and 
thence  overflowing  the  edge  of  the  clay  ^uin,  foitned  a  rivulet  which  supplied 
other  ponds,  and  was  used  by  the  prosecutor  for  watering  his  gardens  and 
horses.    Defendants,  as  Commissioners .  of  Sewers,  in  the  course  of  making  a 
sewer  in  April  1855,  cut  through  the  two  beds  of  gravel  and  clay  at  a  short 
distance  from  the  estate,  and  the  effect  of  the  cutting  was  to  drain  the  spiingB 
in  the  gravel,  and  to  prevent  them  from  finding  their  way  into  the  pond,  and 
from  supplying  the  nvulet  and  the  other  ponds;  and  it  was  held,  on  the 
authority  of  Chaasmore  v.  Richards^  that  the  prosecutor  was  not  at  conunon 
law  entitled  to  compensation  from  the  Commissioners  in  respect  of  the  abstrac- 
tion of  the  water.     By  section  50  of  11  &  12  Vict.,  c.  112,  it  is  provided  that 
where  any  work  done  by  the  Commissioners  in  pursuance  of  the  provisions  of 
the  Act  shall  ^  interfere  with  or  prejudicially  affect  any  ancient  mill,  or  any 
right 'Connected  therewith,  or  other  right  to  the  use  of  water,  full  compensation 
slukU  oe  made  to  all  persons  sustaining  damage  thereby,'  etc.    fiy  section  69  it 
is  provided  that  full  compensation  shall  be  made  out  of  the  rates,  as  the  Com- 
missioners shall  direct,  to  all  persons  sustainfug  danuige  by  reason  of  the  exercise 
of  the  powers  of  the  Act.     It  was  held,  by  Wightman,  J.,  and  MeUor,  J.,  that 
the  prosecutor  was  not  entitled  to  recover  compensation  > under  either  of  these 
sections ;  but  by  Cockbum,  C.  J.,  that  he  was  so  entitled  under  section  50,  as 
he  had  a  right  to  the  water  after  it  had  risen,  and  as  that  right  had  been  in- 
terfered with  and  prejudicially  affected. — {R,  v.  The  Metropolitan  Board  of 
Works,  82  L.  J.,  Q.  B.  105.) 

Winding  up  of  Companies. — A  company  of  unlimited  liability,  r^nstered 
under  7  &  8  Vict.,  c.  110,  after  carrying  on  business  was  registered  as  a  limited 
company  under  19  &  20  Vict.,  c.  47,  and  was  afterwards  ordered  to  be  wound 
up.    The  Court,  affirming  an  order  of  one  of  the  Commissioners  of  Bankruptcy, 
decided  that  the  order  must  be  carried  out  under  the  jurisdiction  in  bankruptcy, 
both  as  to  matters  before  as  well  as  after  regis:tration,  under  the  Act  of  1856. 
A  call  can  be  made  by  the  Court  of  Bankruptcy  upon  the  shareholders  at  the 
time  of  re-registration  to  discharge  debts  of  the  company  then  due,  whenever 
they  accrued.    Lord  Justice  Turner :  The  principal  argument  on  the  part  of 
the  appellants  was,  that  the  company  of  unlimited  liability  was  wholly  distinct 
from  the  company  of  limited  liability,  and  that  the  creditors  of  the  former 
company,  when  registered  under  the  earlier  Act,  could  have  no  general  rights 
against  the  new  company  after  registration  under  the  19  &  20  Vict.,  c.  47,  other 
than  those  which  were  reserved  to  them  by  the  116th  section,  which  only  re- 
served a  right  of  action  against  the  company  and  its  members,  and  did  not 
authorize  calls  to  be  made.    But,  for  the  reasons  which  wer^  given  when  we 
decided  the  case  of  the  Plumstead  Waterworks  Company  (2  De  Gex.,  F.  &  Jo. 
20 ;  8.C.  29  Law  J.  Hep.  (N.  S.)  Chanc.  741),  I  think  that  the  limited  company 
cannot  be  distinguishea  from  the  unlimited.   I  think  that  there^  was  but  one  com- 
pany ;  that  it  was  throughout  but  one  and  the  same  company,  though  flovemed 
by  different  rules  at  different  times. — (Ex  parte  Stevenson^  in  re  The  Ztvcrpooi 
lYadesman's  Loan  Co,,  32  L.  J.,  Ch.  96.) 

Winding  up  of  Companies. — Where,«upon  the  voluntary  winding  m>  of  a 
joint-stock  company,  registered  with  limited  liability  under  19  &  20  Vict.,  c 
47,  the  Uquidatore  sue  a  contributory  of  the  company  f6r  calls,  he  may,  under 
section  17  of  21  &  22  Vict.,  c.  60,  plead  as  set-off  a  debt  due  to  him  from,  tha 
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company.  Wightman,  J. :  We  have  been  much  preeeed  with  that  part  of  the 
section  which  sa^rs,  that  when  the  creditors  are  Batiefied,  the  liquidators  shall 
proceed  to  adjust  the  rights  of  the  contributories  amongst  themselves.  But  the 
21  &  22  Vict.,  c.  60,  is  applicable  to  all  joint-stock  companies ;  and  by  section 
17  of  that  Act  it  is  expressly  enacted,  that  ^  in  fixing  the  amount  payable  by 
any  contributory,  in  pursuance  6t  any  of  the  Joint-Stock  Companies  Acts,  he 
shall  be  debited  with  all  debts  due  from  him  to  the  company,  including  the 
amount  of  the  call,  and  shall  be  credited  with  all  sums  due  to  him  on  any  inde- 
pendent contract  or  dealing  between  him  and  the  company,  and  the  balance, 
after  nuQdng  such  debit  and  credit,  shall  be  deemed  the  sum  due/  Thus  far 
the  duties  and  rights  of  liquidators  are  analogous  to  those  of  asdignees  under 
the  Bankruptcy  Acts,  which  allow  of  mutual  account  and  set-off  between  a 
bankrupt  and  his  creditors.  There  is  great  difficulty  in  reconciling  the  diffe- 
rent sections  of  the  Joint-Stock  Companies  Acts ;  but,  upon  the  whole,  I  think 
the  defendant  is  only  liable  for  the  amount  of  his  contribution  minus  his  set- 
off.— {The  Gameti  and  MosUy  Gold  Mining  Co,  of  America  {LimJ)  v.  Sutton^  32 
L.  J.,  Q.  B.  47.) 

Executor. — Executors  having  retained  in  their  hands  large  balances  arising 
from  the  estate  without  investing  them,  an  inquiry  was  directed  as  to  the  pro- 
priety of  their  conduct,  and  they  were  charged  with  interest  at  LA  per  cent, 
upon  a  portion  of  such  balances.  And  it  was  held  that,  in  pursuance  of  the 
general  principle,  the  executors  could  not  be  allowed  the  costs  occasioned  by  the 
inquiry.  Eandersley,  V.  C. :  The  tendency  of  my  inclination  has  always  been 
in  favour  of  executors,  who  are,  I  think,  sometimes  hardly  treated ;  but  here 
the  plaintiffs  have  asked  the  least  they  have  a  right  to  ask  under  the  circum- 
stances, and  the  executors  cannot  be  aUowed  their  costs.  The  cases  which  have 
been  cited  establish  the  general  principle,  and  I  am  only  acting  upon  that 
principle. — (Colyer  v.  Colyer^  32  L.  J.,  Ch.  101.) 

Fraudulent  Bankruptcy. — A  bankrupt  had  been  guilty  of  acts  which 
amounted  to  a  misdemeanour- within  section  221  of  stat.  24  &  25  Vict.,  c.  134  ; 
and  one  of  the  Commissioners  under  section  159  granted  him  an  order  of  dis- 
charge with  a  suspension  of  twelve  months.  On  appeal,  the  Lords  Justices 
considered  that  the  Commissioner  had  jurisdiction  to  direct  a  prosecution  before 
a  Court  of  Criminal  Justice,  and  that  it  was  no(  incumbent  on  him,  with  or 
without  a  jury,  to  try  the  case  himself ;  and  they  discharged  the  order,  and 
directed  a  prosecution  by  the  assignees  at  the  next  assizes.  Subsequently 
friends  of  the  bankrupt  subscribed  money  in  order  to  provide  a  dividend,  if  the 
order  made  by  the  Court  should  be  discharged.  Their  Lordships  discharged 
their  order,  and  permitted  the  money  to  be  accepted  by  the  assignees. — (JLx  parte 
Dobson,  in  re  Wilson^  32  L.  J.,  Bank.  1.) 

Taxation. — ^A  solicitor  delivered  his  bill  of  costs  to  his  client,  made  out  in 
double  colunms,  one  being  the  amount  allowed  on  taxation,  which  he  refused 
to  accept  when  tendered.  The  client  then  paid  the  larger  sum  to  obtain  his 
papers  ;  and  upon  his  petition  it  was  held,  notwithstanding  the  payment,  that 
be  was  entitled  to  an  order  to  tax  the  bill,  as  he  had  been  constrained  to  pay 
the  larger  sum  by  the  refusal  of  the  soUcitor  to  accept  what  he  himself  nad 
stated  he  was  legally  entitled  to. — {Expartfi  Tosland^  re  Letto,  82  L.  J.,  Ch.  100.) 

Trust  and  Trustee. — A  ralimble  consideration,  and  a  knowledge  of  the  facts 
connected  with  a  trust,  are  essential  to  the  validity  of  a  release  which  will  dis- 
charge trustees  from  liability.  A  lapse  of  ten  years  from  the  time  when  the 
>^estui  que  trust  attained  twenty-one,  held  not  to  bar  the  cestui  que  trust  from 
obtaining  relief  in  equity  against  a  breach  of  trust.  The  Master  of  the  Rolls : 
The  plaintiff  attained  twenty-one  on  the  15th  of  March  1851  ;  the  bill  was 
filed  on  the  15th  of  April  1861,  a  little  more  than  ten  years  after  ;  and  if  that 
were  unexplained,  and  it  were  a  mere  breach  of  trust,  though  he  knew  of  it  at 
the  time,  that  woidd  not  bar  his  claim  to  have  the  breach  of  trust  set  right. 
The  only  thing  that  he  has  done  upon  which  reliance  is  placed,  is  that  he  wrote 
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and  signed  a  paper  at  the  request  of  his  father.  This  is  clearly  not  a  rdeRSe  at 
law  ;  it  is  not  under  seal ;  bat  it  might  be  equivalent  to  a  releese  in  equitj  if 
had  it  been  given  for  a  valuable  consideration,  adft  under  proper  advice.  In 
what  manner,  then,  was  it  given  ?  The  burthen  of  proving  this  is  upon  the 
defendant ;  and  he  must  show  that  it  was  given  under  such  circumstanoes  u 
enabled  the  plaintiff  fully  to  understand  the  effect  and  piurport  of  it,  and  to 
know  and  appreciate  his  position  before  he  gave  it. — (^Farrant  v.  BUtnchford^  32 
L.  J.,  Ch.  107.) 

Bankruptcy. — A  trader  absented  himself  for  three  or  four  days  from  his 
place  of  business,  and  in  his  absence  a  bill  of  exchange  was  presented  for  pay- 
ment, and  was  dishonoured ;  and  application  was  also  made  for  payment  of 
other  bills.  The  trader  was  adjudicated  bankrupt,  the  act  of  bankruptcy  bdng 
this  absence  ^  with  intent  to  delay  his  creditors.'  One  of  the  Commissioners  in 
the  country  annulled  the  bankruptcy,  the  alleged  bankrupt  swearing  that  his 
absence  was  occasion  ed  by  an  attempt  of  his  to  get  up  evidence  of  perjuiy 
against  one  of  his  workmen,  and  to  obtain  pecuniary  assistance.  Pending  thu 
dispute  as  to  the  adjudication,  the  trader  signed  a  declaration  of  insolvency. 
On  appeal,  the  decision  of  the  Commissioner  was  affirmed,  on  the  ground  that 
there  was  not  sufficient  evidence  to  support  the  adjudication ;  but  the  Loni 
Chancellor,  under  the  circumstances,  refused  to  allow  the  trader  his  costs,  as  his 
'  declaration  of  insolvency,'  while  applying  to  annul  an  adjudication,  was  incon- 
sistent with  an  honest  desire  for  the  equal  distribution  of  his  assets. — (^Ex  parU 
Barney,  in  re  Norton^  32  L.  J.,  Bank.  41.) 

Breach  of  Trust. — Where  a  breach  of  trust  has  been  committed  from  which 
a  trustee  alleges  that  he  has  been  released,  it  is  incumbent  on  him  to  show  that 
the  rdease  was  given  by  the  cestui  que  trust  deliberately  and  advisedly,  with 
full  knowledge  of  all  the  circumstances  and  of  his  own  rights  and  claims  against 
the  trustee,  and  without  pressure  or.  undue  influence.  But  where  a  cestm  qat 
trust,  shortly  after  attaining  twenty-one,  pressed  for  payment  of  a  sum  of  money 
to  which  he  was  entitled,  and  four  years  afterwards  accepted  from  one  of  his 
trustees  a  packet  of  deeds,  which  the  co-trustee  (the  ^atner  of  the  cestui  que 
trust)  had  deposited  by  way  of  security  on  the  occasion  of  a  misappropriation 
by  him  of  the  trust  fund  before  the  cestui  que  trust  came  of  age,  and  at  the 
request  of  his  father  signed  and  sent  a  release  in  writing  (not  under  seal)  to 
such  trustee,  and  took  no  further  steps  till  after  his  father's  death  six  yean 
later,  and  ten  years  after  he  came  of  age,  when,  the  security  turning  out  in- 
sufficient, he  filed  a  bill  to  have  the  deficiency  made  good  by  the  surviving 
trustee ;  it  was  held  by  the  Lord  Ch.,  reversing  the  decision  of  the  Master  d  s 
the  Rolls,  that  all  the  requisites  for  constituting  a  valid  release  had  been  com- 
plied with,  and  the  cestui  que  trust  must  be  taken  to  have  had  full  knowledge 
of  the  value  of  the  security,  notwithstanding  he  had  never  opened  the  packet 
of  <ieeds.  Westbury,  L.-Cf. :  The  duty  of  proving  an  effectual  discharge  lies  on 
the  trustee.  When  a  breach  of  trust  has  been  committed,  from  which  a  trustee 
alleges  that  he  has  been  released,  it  is  incumbent  upon  him  to  show  that  such 
release  was  given  by  the  cestui  que  trust  deliberately  and  advisedly,  with  full 
knowledge  of  all  the  circumstances  and  of  his  own  rights  and  claims  against 
the  trustee ;  for  it  is  impossible  to  allow  a  tnistee,  who  has  incurred  personal 
liability,  to  deal  with  his  cestui  que  trust  for  his  own  discharge  upon  anv  oUier 
ground  than  the  obligation  of  giving  the  fullest  information,  and  of  showing 
that  the  cestui  que  trust  was  well  acquainted  with  his  own  legal  rights  and 
claims,  and  gave  the  release  freely  and  without  pressure  or  undue  influence  of 
any  description. — {Farrant  v,  Blanchford^  82  L.  J.,  Ch.  237.) 
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CASE  LAW  OF  THE  CURRENT  YEAR. 

Fob  a  considerable  time  prior  and  down  to  the  commencement  of 
the  present  year,  we  have  been  in  use,  in  the  shape  of  '  Notes  in 
the  Inner  House/  to  discuss  each  month  the  more  important  judg- 
ments of  the  Court  during  the  preceding  month,  endeavouring  to 
show  how  far  these  modified  or  confirmed  the  previous  decisions  on 
tlie  various  points  dealt  with.  It  has  occurred  to  us,  however,  that 
oar  review  would  become  more  practically  useful,  if  it  were  made  to 
extend  over  a  longer  period,  and  by  consequence  over  a  larger 
number  of  decided  cases.  We  propose,  therefore,  at  present  to 
consider,  and  as  far  as  possible  to  place,  the  judgments  which  have 
been  pronounced  by  the  House  of  Lords  and  Court  of  Session  since 
December  last,  the  date  at  which  the  Notes  in  the  Inner  House 
ceased.  We  do  not  propose  to  consider  the  cases  chronologically, 
but  as  far  as  possible  to  group  them  according  to  their  legal  topics. 

I.  Probably  no  case  has  this  year  attracted  more  attention,  alike 
from  the  legal  profession  and  the  public,  than  the  petition,  A.  v.  J3., 
16  Jan.  1863.  The  question  raised  was  as  to  the  custody  of  the 
])ersons  of  two  pupil  children,  boys  of  nine  years  and  ten  years  old 
respectively,  whose  father  was  dead,  and  whose  mother  had  married 
a  second  husband.  Since  their  father^s  death  the  children  had  lived 
in  family  with  their  mother,  both  before  and  after  her  second  mar- 
riage.  In  consequence,  however,  of  certain  proceedings  taken  by 
the  mother  against  her  second  husband,  the  paternal  uncles  of  the 
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children,  in  conjunction  with  their  factor  loco  tutorisy — for  they  bad 
no  tutor  nominate,  and  the  tutor-at-law  had  not  served, — presented 
a  petition  to  have  them  removed  from  her  custody.     The  mother 
and  second  husband  opposed  the  petition,  maintaining;,  as  a  general 
rule,  that  during  pupillarity  the  custody  of  children  belongs  to  their 
mother,  and  that  there  was  nothing  in  the  circumstances  of  their 
family  to  form  an  exception  to  the  rule.     The  Second  Division 
allowed  a  proof,  and  upon  considering  it,  came  to  the  conclusion 
that  the  house  of  i\\%  mother  and  second  husband  *•  is  not  a  fitting 
or  safe  home  for  children.'     Their  Lordships,  therefore,  ordered  the 
children  to  be  delivered  up  to  the  factor  loco  tutorisj  for  the  purpose 
of  being  educated  according  to  a  scheme  which  has  been  approved 
of  by  them.     Of  course,  when  a  court  of  law  comes  to  be  of  the 
opinion  which  we  have  just  quoted,  that  is  a  sufficient  reason  by 
itself  for  their  taking  the  custody  of  children  from  their  mother.  But 
the  authorities  would  have  supported  an  exercise  of  the  power  of 
removal,  even  had  the  proof  fallen  considerably  short  of  justifying  the 
view  the  Court  took  of  the  evidence  in  the  case  with  which  we  are 
dealing.    The  rule  would  seem  to  be,  that  a  mother,  the  father  being 
dead,  is  entitled  to  the  custody  of  her  children  till  they  are  seven 
years  of  age,  and  that  it  will  require  a  very  strong  case  to  be  made 
out  to  interfere  with  this  right.     Between  seven,  however,  and  the 
years  of  minority  (14  in  boys,  and  12  in  girls),  the  mother's  right  of 
custody  is  not  so  strong,  and  may  be  much  more  easily  ousted.    A 
second  marriage  will  almost  per  se  be  a  sufficient  ground  for  remov- 
ing children  above  seven  from  their  mother's  custody.     Certainly 
very  slight  proof  of  the  un suitableness  of  the  step-father's  house  will 
be  held  to  justify  their  removal.     That  is  the  doctrine  fairly  de- 
ducible  from  Stair,  i.  6.  15,  Erskine,  i.  7.  7,  and  Bell,  sec.  2083; 
and  all  the  cases,  except  two,  viz.,  Morton  v.  Thorhurtij  7  March 
1835,  and  Jolirmon  v.  Otto^  24  Feb.  1849.     The  first  of  these  cases 
was  a  very  special  one  :  the  mother  no  doubt  had  married  a  second 
time ;  but  Dr  Abercrombie  reported  to  the  Court  that  the  health 
of  the  eldest  pupil,  a  girl  of  eight,  was  so  delicate  that  she  required 
her  mother's  constant  care,  and  the  Court  declined  to  separate  the 
two  younger  children,  of  five  and  six  years  respectively,  from  their 
mother  and  elder  sister.    Of  the  case  of  Johnson  all  that  can  be  said 
is,  that  no  one  with  a  legal  title  claimed  the  custody  of  the  pupils ; 
if  that  was  not  the  ratio  decidendi^  then  the  judgment  is  in  the  face 
of  all  the  authorities  on  the  subject. 
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U.  The  decisions  under  the  head  ^Process'  have  been,  as  usual, 
very  numerous,  but  few  of  them  have*  been  of  very  general  import- 
ance.   In  the  case  of  Campbell  v.  Campbell^  8  Jan.  1863,  the  First 
Division  held  that  the  practice  which  has  all  along  obtained  under 
the  13  &  14  Vict,,  c.  36,  sec.  3,  of  the  pursuer,  when  he  consents 
to  close  on  summons  and  defences,  doing  so  under  a  denial  of  the 
defenders  statements  so  far  as  inconsistent  with  his  own,  is  justified 
bv  the  statute.     But  their  Lordships  expressed  great  doubts  how 
far  such  a  mode  of  denial  was  safe  for  a  pursuer.     Lord  Curriehill 
thought  that  a  wiser  course  ^  for  a  pursuer  to  adopt  is  to  deny  the 
defender's  statements,  in  so  far  as  these  do  not  coincide  with  his 
own,  if  they  are  intended  to  be  denied.'     In  the  same  case,  the 
Court  held  that  where  the  pursuer  consents  to  close  on  summons 
and  defences,  it  is  matter  of  discretion  to  the  Lord  Ordinary  whether 
he  will  grant  a  defender's  motion  for  revisal, — that,  indeed,  he  should 
only  grant  it  as  a  motion  for  revisal^  where  he  is  of  opinion  that  the 
pursuer  is  unfairly  sheltering  himself  under  a  general  denial,  when 
he  ought  articulately  to  answer  the  defender's  statements ;  and  that 
in  any  other  case  he  should  treat  it  as  a  motion  for  amendment  of 
the  defences,  to  be  granted  only  under  an  award  of  expenses. 

A  very  similar  judgment  was  pronounced  by  the  same  Division, 
in  Hamilton  v.  The  Monkland  Iron  and  Steel  Company^  19  March 
1863,  where  the  Court  held  that  preliminary  defences  must  all  be 
stated  in  the  defender's  first  paper,  and  cannot  be  added  on  revisal 
or  adjustment.  In  this  case  the  preliminary  defences,  which  the 
Court  held  had  not  b^en  stated  tempesiivS,  were  objections  to  the 
execution  of  the  summons;  and,  in  remarking  upon  them,  the  Lord 
President  observed,  that  under  the  present  system  of  pleading  it  is 
not  sufficient  to  state  generally  a  plea  of  *  no  process,'  without  giving 
the  reasons  for  stating  it. 

By  the  sec.  46  of  the  A.  S.,  16  Feb.  1841,  it  is  provided,  « That 
if  it  shall  be  made  to  appear  to  the  Court  that  a  party  has  abandoned 
his  suit,  or  if  the  pursuer  .  .  .  shall  not  proceed  to  trial  within 
twelve  months  after  issues  have  been  finally  engrossed  and  signed, 
the  Court  shall  proceed  therein,  as  in  cases  in  which  parties  are  held 
as  confessed,  unless  sufficient  cause  be  shown  for  the  delay  to  the 
satisfaction  of  the  Court.'  In  a  varietv  of  cases  it  has  been  held 
that  the  A.  S.  doesn't  require  that  the  trial  shall  actually  take  place 
within  the  twelve  months,  if  within  that  period  the  pursuer  has 
taken  steps,  by  notice  or  motion,  which  must  lead  to  a  trial.     In 
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the  case  of  Wilson  v.  Ifaggartj  9  July  1863,  the  Second  Division 
held  that  the  Court's  interpretation  of  the  A.  S.  has  been  quite 
sufficiently  indulgent  already ;  and  that  if,  at  the  expiration  of  the 
twelve  months,  there  is  no  standing  notice  or  motion,  the  defender 
may  move  to  have  the  action  dismissed,  unless,  of  course  cause  can 
be  shown  for  the  delay. 

The  most  important  judgment,  however,  relating  to  the  conduct 
of  a  cause,  was  that  pronounced  by  the  Second  Division  in  Buchanan 
V.  Cullen,  16  Jan.  1863.     This  was  an  action  of  redaction  of  an 
agreement  on  the  ground  of  false  and  fraudulent  representations,  in 
which  the  Court  had  allowed  the  pursuer  a  proof  before  ans\7er. 
The  pursuer^s  first  step  was  to  call  for  production  of  the  defender  s 
books ;  and  the  call  having  been  resisted,  the  Court  held  that  it 
was  premature,  on  the  ground  that  the  pursuer  must  begin  his 
proof  by  leading  evidence  to  show  that  certain  representations  had 
been  made  to  him  by  the  defender,  which  had  induced  him  to  sign 
the  agreement.    Lord  Benholme  dissented  firom  this  judgment,  and^ 
we  cannot  help  thinking,  on  good  grounds.     Had  the  proof  been 
before  a  jury  instead  of  on  commission,  it  is  quite  clear  that  the  par- 
suer  would  have  been  entitled  to  have  recovered  the  books  before 
leading  a  word  of  evidence  as  to  the  representations.    There  really 
was,  as  Lord  Benholme  observed,  no  question  of  competency  or 
confidentiality  involved,  but  only  a  consideration  of  the  defenders 
convenience,  which  ought  not  to  be  allowed  to  interfere  with  ^tlie 
privilege  of  a  party,  to  whom  a  proof  of  his  averments  has  been 
granted,  to  lead  his  evidence  in  the  order  which  he  considers  most 
beneficial  for  himself.'     We  suspect  Lord  Benholme's  reasoning 
must,  on  reflection,  have  considerably  modified  the  opinions  of  the 
majority ;  for  the  Court  very  speedily  held  that  a  sufficient  prima 
facie  case  of  representation  had  been  made  out,  and  ordered  the  de- 
fender to  produce  his  books. 

III.  There  have  been  very  few  decisions  since  Yeherton  v.  >W- 
vertoriy  connected  with  the  law  of  marriage  or  divorce.  The  well- 
known  case  of  Donald  v.  Donald^  however,  %vhich  has  filled  so  lai^ 
a  space  in  the  Bolls  of  Court  for  several  bypast  years,  came  to 
what  in  any  other  cause  would  be  considered  final  judgment,  on 
30th  March  last.  There  never  was  much  law  in  it,  notwithstanding 
all  the  litigation ;  and  if  it  were  not  that  such  a  cause  celebre  de- 
serves some  notice  on  its  departure,  we  might  have  been  justified 
in  passing  it  by  without  a  word.     At  the  last  stage,  the  First  Divi- 
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sion  held  that  desertion  and  recrimination  are  both  irrelevant  de- 
fences to  an  action  of  divorce  on  the  ground  of  adultery.     By  the 
Roman  and  Canon  Laws,  recrimination  was  a  good  defence  to  such 
an  action,  and  it  continued  to  receive  effect  in  Scotland  till  the  year 
1698.    In  the  case,  however,  of  the  Master  of  Tarhet  v.  Gordon^ 
28  July  1698,  which  occurred  before  the  Commissaries,  doubts 
were  cast  upon  the  validity  of  the  defence.     But  it  was  not  till 
1787  that  the  Court  of  Session,  in  the  case  of  Jardine  v.  De  la 
MottSj  M.  338,  refused  to  allow  recrimination  to  be  stated  as  a  de- 
fence, and  required  it  to  be  made  the  subject  of  a  counter  action. 
This  law  was  recognised  in  the  well-known  case  of  Warrender  v. 
Warrender,  and  has  never  since  been  seriously  doubted.    The  reason 
why  desertion  is  an  irrelevant  defence  is  well  put  by  Lord  Ard- 
millan,  who  says :  ^  For  wilful  and  malicious  desertion  the  law  of 
Scotland  provides  a  remedy ;  and  the  fact  that  such  remedy  is  pro- 
vided, confirms  and  commends  the  rule  which  excludes  the  plea  in 
defence.*     The  Court  held  without  hesitation  that  lenocinium  is  a 
relevant  defence;  but  they  reserved  their  opinion  on  the  very  im- 
portant question,  whether  bond  fide  belief  of  the  spouse's  death  will 
be  a  bar  to  the  action. 

IV.  Sights  of  *  Property'  have  been  made  the  subject  of  various 
important  judgments.    Of  these  we  shall  notice  three  or  four. 

In  the  case  of  HiU  v.  Woodj  30  Jan.  1863,  the  very  interesting 
question  was  raised,  what  is  the  right  which  an  heritor  of  a  parish 
possesses  in  his  family  burying-ground  in  the  parish  churchyard. 
The  question  was  raised  in  this  way  :  the  majority  of  the  heritors 
of  a  parish  resolved  to  make  an  addition  to  the  church ;  and  in 
order  to  do  so,  they  determined  to  build  it  partly  over  the  burial- 
ground  which  had  been  used  by  the  family  of  the  pursuer,  Mr  Hill, 
since  the  year  1787.  Mr  Hill  applied  for  an  interdict,  which  the 
Second  Division  unanimously  granted  after  a  proof  had  been  led. 
The  legal  view  on  which  their  Lordships  proceeded  is  thus  summa- 
rized by  the  Lord  Justice-Clerk :  *  I  think  that  the  right  of  Mr 
HiU  to  this  burial-place,  like  the  right  of  any  other  heritor  to  a 
separate  portion  of  the  churchyard,  of  which  he  is  in  exclusive 
possession,  though  it  is  not  a  right  of  feudal  property,  nor  perhaps 
a  right  of  property  in  any  strict  or  technical  sense  of  the  term  at 
all,  is  yet  such  a  right  as  he  is  entitled  to  defend, — a  right  of  which 
he  cannot  be  deprived  even  by  the  general  body  of  the  heritors 
administering  the  affairs  of  the  parish,  except  on  the  gronnd  of 
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some  absolute  necessity,  or  some  such  high  expediency  as  in  such 
cases,  and  in  many  other  departments,  the  law  considers  as  equiva- 
lent to  such  necessity.'  It  is  proper  to  add,  that,  in  the  opinion  of 
the  Conrt,  the  proof  did  not  disclose  any  case  of  necessity  justifying 
the  proposed  encroachment. 

In  the  case  of  the  Magistrates  of  Perth  v.  Eay^  12  May  1863, 
the  House  of  Lords  decided  the  long  vexed  question  as  to  the  right 
of  proprietors  of  fishings  on  the  River  Tay  to  fish  for  salmon  by 
what  is  known  as  the  *  Bermoney  boat.'  The  First  Division  of  the 
Court  of  Session,  the  Lord  President  dissenting,  held,  on  20th 
December  1861,  that  the  ^Bermoney  boat'  was  an  illegal  mode  of 
fishing.  The  Lord  President  was  of  opinion  that  it  was  legal, 
being,  in  point  of  fact,  nothing  more  than  a  variety  of  the  ^  net  and 
coble.'  The  speech  of  the  Lord  Chancellor  (Westbury),  in  moving 
the  reversal  of  the  judgment  of  the  Court  of  Session,  is  highly 
characteristic  of  its  noble  author,  but  cannot  fail  hereafter  to  be 
regarded  as  a  most  valuable  commentary  upon  the  whole  law  of 
salmon*fishing  in  Scotland,  case  and  statute.  We  shall  only  quote 
from  it  a  very  few  but  most  important  words.  His  Lordship 
says :  ^  If  !^  were  asked  to  define  the  conclusion  which  I  should  de« 
rive  from  the  statutes  and  from  the  decisions,  it  would  be  this— 
that  it  was  not  legal  to  fish  with  a  net  unless  when  the  net  con- 
tinued  in  the  hand  of  the  fisherman.  The  net  must  not  quit  the 
hand,  and  the  net  must  be  in  motion,  during  the  operation  of  fish- 
ing.'  Applying  that  principle  to  the  facts  of  the  case,  his  Lord- 
ship, and  the  House  of  Lords  with  him,  held  that  fishing  by  means 
of  the  ^  Bermoney  boat'  was  quite  legal. 

In  the  case  of  Cowan  v.  -Lord  Kinnairdy  20  June  1863,  the 
Second  Division  held  that  it  was  trite  law  that  a  lower  heritor  can 
object  not  only  to  any  operation  which  would  have  the  efilect  of 
diverting  the  water  of  a  stream  which  runs  through  or  along  his 
lands,  but  also  to  any  operations  which  would  have  the  efifect  of 
diverting  the  water  of  its  tributaries,  however  remote. 

Some  questions  of  great  interest  as  to  the  rights  of  the  MagistraUi 
of  Edinburgh  in  and  over  Bruntsfield  Links,  were  raised  in  tlieir 
action  v.  Sir  John  Warrender^  the  proprietor  of  the  adjoining  lands 
of  Bruntsfield  Park ;  but  the  Second  Division,  whilst  deciding, 
on  5th  June  last,  that  they  were  not  entitled  to  build  a  wall  for  the 
purpose  of  excluding  Sir  John  and  his  tenants  from  obtaining 
access  to  the  Links  on  foot  at  any  point  they  pleased  along  the 
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march,  declined  to  give  any  opinion  as  to  the  right  of  the  Magis- 
trates to  enclose  the  Links,  if  that  measure  should  come  to  be  neces- 
sary or  highly  beneficial  to  the  public. 

V.  The  House  of  Lords,  'in  the  case  of  the  Duke  of  Montrose 
Y.Sir  W.  Stewart,  27  March  1863,  and  the  Whole  Court  in  the 
case  of  Hydop  v.  Foster  Shaw^  and  Otiiersy  13  March  1863,  have 
pronounced  two  most  important  judgments  on  the  law  regulating 
the  rights  of  Superiors  and  Vassals. 

The  first  of  these  cases  was  of  this  nature.    Under  a  feu-contract, 
conveying  lands  and  teinds,  the  superior  bound  himself  and  his  heirs 
to  warrant  them  free  ^  from  ministers'  stipend,  and  all  future  aug- 
mentations' and  other  burdens  to  be  imposed  on  the  teinds.     The 
House  of  Lords,  afiSrming  the  judgment  of  the  First  Division,  held 
that  this  obligation  transmitted  to  a  singular  successor  of  the  vassal 
as  against  the  representative  of  the  original  superior,  who  had  come 
to  be  the  superior  himself,  without  any  special  assignation,  and  might 
be  enforced  against  the  superior,  even  beyond  the  value  of  the  supe- 
riority.   The  ground  of  judgment  was,  that  the  obligation  of  relief 
was  a  proper  condition  of  the  feu,  and  not  a  mere  collateral  to  it. 
Lord  Chelmsford  said :  *  When  an  absolute  disposition  of  teinds  is 
made,  with  an  obligation  to  relieve  from  burdens,  this  must  neces- 
sarily be  collateral,  and  therefore  personal ;   because  there  is  no 
subsisting  relation  in  the  teinds  between  tlie  parties.    But  where  the 
superiority  is  reserved,  and  the  dominium  utile  only  transferred,  the 
obligation  originating  with  and  being  annexed  to  the  feudal  relation 
at  the  time  of  its  creation,  enters  into  and  forms  part  of  its  original 
constitution,  and  so  passes  to  each  vassal  as  an  intrinsic  condition  of 
the  subject.'     Upon  another  point  of  the  case  the  Lord  Chancellor 
said :  *  It  is  no  answer  to  say  that  the  liability  of  the  superior,  under 
such  an  obligation,  may  exceed  the  whole  value  of  the  feu-duties. 
This  may  show  that  the  contract  of  the  superior  was  originally  im- 
provident, but  does  not  affect  the  legal  construction  or  validity  of 
the  obligation.' 

In  the  case  of  Hyslopj  the  Court  were  greatly  divided  upon  the 
point,  whether,  where  a  vassal  infeft  dispones  in  favour  of  a  third 
party,  with  an  a  me  vel  de  me  holding,  and  the  sub-vassal  is  infeft, 
but  not  entered,  the  original  vassal  remains  personally  responsible 
for  the  feu-duties  and  other  prestations.  The  Lord  President,  with 
Lords  Curriehill,  Ardmillan,  and  Barcaple,  held  that  he  does  not ; 
the  remaining  nine  judges  were  of  opinion  that  he  docs.  The  question 
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came  to  be,  whether  the  law  of  the  case  of  WallcLce  v.  Fergtison,  29 
June  1739,  M.  4195,  as  reported  by  Kilkerran,  '  that  a  vassal  is, 
by  the  feu-contract,  liable  to  the  superior  for  the  feu-duties,  and  that 
he  remains  so,  even  after  .he  has  sold  the  lands,  until  the  new  pur- 
chaser shall  be  received  by  the  superior,'  is  still  binding.     The 
minority  held,  that  since  the  statute  of  20  Geo.  II.,  c  50,  and  still 
more,  since  the  statute  of  10  &  11  Vict.,  c.  48,  the  law,  as  stated 
by  Kilkerran,  is  quite  inapplicable;  because  feus  are  now  alien- 
able without  the  superior's  consent,  and  the  superior  can  be  com- 
pelled to  receive  the  vassal's  disponee  at  any  time,  on  payment  of 
the  casualties.     Their  Lordships  held,  that  by  the  base  infeftment 
of  the  sub-vassal  he  ^  adopts  the  feu,'  and  becomes  directly  liable  for 
the  duties  to  the  superior,  who  in  his  turn  has  all  the  remedies 
against  him,  and  the  feu  in  his  possession,  which  be  formerly  had 
against  the  original  vassal,  and  the  feu  as  it  belonged  to  him.    In 
a  word,  they  held  that  the  new  vassal  has  become  bound,  and  the 
old  vassal  has  become   free,   delegaiione.      The   majority,  on  the 
other  hand,  held  that  Kilkerran's  law  has  not  been  derogated  from 
by  anything  which  has  since  occurred.     We  confess  we  are  not  at 
all  surprised  at  the  observation  of  Lord  Curriehill,  who  says,  '  1 
believe  that  many  thousands  of  parties  in  Scotland,  who  are  in  a 
predicament  similar  to  that  of  the  defenders,  will  be  not  a  little 
startled  to  learn,  by  the  judgment  which  must  now  be  pronounced 
in  this  case,  that  they  remain  liable  for  performance  of  the  con- 
ditions of  the  feu-charters  of  subjects  of  which  they  have  long  ceased 
to  be  the  owners.' 

VI.  Under  the  head  of  ^Entail,'  the  Firat  Division  have  held, 
in  the  Earl  of  Eglinton,  petitioner^  7  Feb.  1863,  following  the 
case  of  Lockharty  15  July  1853,  that  where  an  entail  gives  the 
heir  in  possession  right  to  grant  family  provisions, 'he  may  exer- 
cise that  right,  and,  in  addition,  make  the  fiill  provisions  under 
the  powers  conferred  by  the  Aberdeen  and  Entail  Amendment 
Acts. 

In  the  case  of  Cathcart  v.  Cathcartj  31  March  1863,  the  First 
Division  refused  to  hold  that  the  words  in  the  prohibitory  clause  of 
an  entail,  *  burden  with  infeftments  of  @  rent,  nor  any  other  seni- 
tude  or  burden,'  imply  a  prohibition  against  contracting  personal 
debt,  for  the  payment  of  which  the  creditors  might  attach  the  estate 
by  legal  execution.  Their  Lordships  came  to  this  conclusion  the 
more  readily,  that  in  the  irritant  clause  the  words  *  contracting 
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debts'  were  nsed,  and  it  was  thus  apparent  that  it  was  by  mistake 
they  had  been  left  out  from  the  prohibitory  clause.  The  entail  was 
therefore  set  aside. 

In  the  two  cases.  Earl  of  Kiniore  v.  Lord  Inverury^  16  April 
1863,  two  deeds  of  entail — the  one  called  the  Kintore,  and  the  other 
called  the  Hanlkerton  Entail— were  challenged.     The  House  of 
Lords,  however,  sustained  them  both.    Without  quoting  the  clauses 
of  the  deeds  of  entail  at  greater  length  than  our  space  will  allow,  it 
is  impossible  to  explain  the  niceties  of  these  cases.     The  ratio  decir- 
dendi  may,  however,  be  sufficiently  gathered  from  two  or  three 
sentences  of  the  Lord  Chancellor,  who  says :  ^  If  an  irritant  or  re- 
solutive clause  be  framed  simply  on  the  principle  of  reference'  (t.«., 
to  the  preceding  prohibitions),  *  there  can  be  no  objection  to  its 
validity,  for  " verba  relata  inesse  videntur,^  and  the  whole  of  the 
prohibitions  are  by  the  reference  repeated.     The  peculiarity  of  the 
present  case  of  the  Kintore  Entail  is,  that  the  operative  part  of  the 
clause  of  irritancy,  after  enumerating  some  of  the  things  prohibited, 
concludes  with  general  words,  being  words,  of  reference,  which, 
therefore,  have  the  effect  of  adding  to  the  things  enumerated  all  the 
other  matters  contained  in  the  prohibitory  clause,  but  not  enume« 
rated  as  effectually  as  if  they  had  been  particularly  mentioned  in* 
stead  of  being  included  by  being  referred  to.     Concluding  general 
words,  being  words  of  reference  to  things  previously  mentioned,  are 
equivalent  to  a  repetition  of  the  things  so  referred  to ;  and  the  effect 
IS  the  same  as  if  everything  prohibited,  which  is  not  enumerated  in 
the  first  part  of  the  clause,  had  been  expressly  mentioned  in  the 
concluding  portion.    In  my  judgment,  therefore,  the  objection  to 
the  validity  of  this  entail,  which  rests  entirely  on  the  supposed  de- 
fect in  the  clause  of  irritancy,  is  not  well  founded.' 

VII.  The  law  of  '  Trusts  and  Trustees '  has  received  consider- 
able elucidation  by  the  recent  judgments  of  the  Court. 

In  the  case  of  Persian  v.  Perstoiis  Trasteesy  9  Jan.  1863,  the 
Second  Division,  overruling  the  opinion  of  Lord  Corehouse  in 
Moffat  V.  Robertson,  12  S.  376,  decided  that  it  is  illegal  for  trustees 
to  lend  trust  funds  to  one  of  their  own  number,  even  on  heritable 
security.  And  the  same  principle  was  applied  to  the  case  of  public 
charitable  trustees,  in  the  Presbytery  of  Dundee  v.  The  Magistrates 
ofDundeey  28  Feb.  1863. 
The  disability  of  a  trustee  to  act  in  any  way  in  connection  with 
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the  trusty  except  in  his  fiduciary  character,  received  its  last  demon- 
stration in  the  case  of  Ferrie  v.  Ferrie^s  Trustees^  23  Jan.  18G3, 
where  the  First  Division  held  unanimooslj  (altering  the  judgment 
of  Lord  Kinloch),  that  one  of  several  trust-disponees,  who  was  a 
law  agent,  and  whose  firm  might  (and  in  point  of  fact  did)  become 
the  factors  for  the  trust,  could  not  act  as  a  notary  at  the  execution 
of  the  trust  deed.     With  the  greatest  deference,  we  cannot  help 
thinking  that  this  is  carrying  the  matter  too  far.    There  may  be 
reason  for  holding  that  a  notary  shall  not  take  benefit  under  a 
deed  executed  by  him  for  a  granter  who  cannot  subscribe.    Bat  it 
really  seems  unreasonable  to  hold  that  a  deed  is  wholly  null  be- 
cause one  of  the  subscribing  notaries  has  a  small  contingent  interest 
under  it.     The  analogy  of  a  creditor  in  a  bill  protesting  it  as  a 
notary,  on  which  so  much  weight  was  placed,  really  has  no  bearing 
on  the  point  at  all ;  for  there  the  beneficial  interest  exists  before 
the.  exercise  of  the  notarial  office.    But  here  the  exercise  of  the 
notarial  ofiice  must  be  complete  before  the  beneficial  interest  can 
arise.     The  proper  course,  therefore,  whether  on  legal,  logical,  or 
chronological  grounds,  would  seem  to  be,  that  the  former  (the  act 
of  the  notary)  should  be  sustained,  and  the  latter  (the  beneficial 
hiterest)  cut  down.     The  judgment  of  the  Court  sets  both  aside. 

In  Craig  {Fleming* s  Trustee)  v.  Fleming  and  Othersy  14  March 
1863,  the  Second  Division  held  that  a  trustee,  who,  as  such,  is  pro 
indiviso  proprietor  of  certain  heritable  property,  may  raise  an  action 
of  division  and  sale  against  the  other  joint  proprietors,  althoagh 
the  trust  deed  confers  on  him  no  powers  of  sale.  As  the  Lord 
Justice-Clerk  remarked,  '  A  judicial  sale  under  such  an  action  is 
not  at  all  equivalent  to  a  sale  by  a  trustee  under  the  powers  of  a 
trust  deed.' 

The  case  of  Gray* 8  Exre.  v.  Robertson^  19  June  1863,  determines 
a  new  point  in  the  law  of  constructive  conversion  of  trust  property 
under  the  operation  of  directory  powers  of  sale.  In  this  case  the 
direction  to  sell  was  made  conditional  by  a  proviso  in  the  nature  of 
a  recommendation  to  the  trustees  not  to  sell  without  the  consent  of 
the  majority  of  the  truster^s  surviving  children.  In  a  competition 
between  the  heir  and  executors  of  one  of  those  children,  who  was 
both  a  trustee  and  a  beneficiary,  the  First  Division,  affirming  Lord 
Ardmillan's  judgment,  held,  that  as  the  required  consent  had  not 
been  given  in  the  lifetime  of  the  deceased  beneficiary,  and  the  pro- 
perty had  not  been  sold,  the  direction  never  became  absolute,  and 
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accordingly  the  succession  devolved  upon  the  beneficiary's  heir. 
The  distinction  here  taken  between  absolute  and  conditional  powera 
of  sale,  had  previously  been  recognised  by  Lord  Westbury  in  de- 
ciding the  case  of  Buqhanan  v.  Angus^  4  Macq.  374. 

YIII.  The  decisions  on  questions  of  contract  were  naturally  very 
namerous.  We  shall  notice  the  leading  ones  under  various  sub- 
divisions. 

1.  A  very  interesting  question  as  to  the  legality  ot  a  contract 
was  decided  by  the  Second  Division  in  the  case  of  Watson  v. 
Neuferty  14  July  1863.  In  the  year  1857,  Mr  Watson,  a  corn 
factor  in  Leith,  took  Mr  Neuffert,  a  young  Dane,  into  his  office  for 
a  year,  in  order  that  he  might  acquire  a  knowledge  of  the  business 
carried  on  there,  Mr  Neuffert  at  the  same  time  undertook,  that 
^  neither  during  the  above  period,  nor  at  its  expiry,'  would  he  ^  take 
any  other  situation  in  Leith,  or  engage  durectly  or  indirectly  in  any 
business*  on  his  own  account  there.  From  time  to  time  Mr  Watson 
re-engaged  Neuffert  down  to  April  1861,  when  their  engagement 
was  embodied  in  the  following  letter  and  acceptance : — 

'  Leith,  April  9,  1861.    Mr  A.  Neuffert,  Leith. 

*  Dear  Sir, — I  have  engaged  you  as  my  clerk  for  a  term  of  two  years,  from 
1st  May  1861,  at  a  yearly  salary  of  L.150,  on  the  following  conditions : — Your 
hooTB  of  attendance  at  my  office  to  be  from  9  a.m.  to  6  p.m.  You  are  to  reside 
in  Leith,  and  give  your  entire  attention  to  my  business  ;  and  neither  while  in 
my  aenrice,  nor  after  leaving  it,  are  you  to  accept  any  other  situation,  nor  en- 
gage directly  or  indirectly  in  any  business  on  your  own  account  in  Leith  or 
neighbourhood.  You  have,  I  understand,  arranged  to  be  free  from  any  mili- 
tary duty  in  Holstein  during  this  engagement. 

(Signed)       Leybourne  Watson.' 

*  I  accept  the  above.  (Signed)  A.  Neuffert.' 
Neuffert  having  recently  set  np  in  business  in  Leith  as  a  corn 
factor  on  his  own  account,  Watson  applied  for  interdict  against  him, 
which  the  Court  granted,  to  the  effect  of  prohibiting  him  irom 
'  engaging  in  business  as  a  corn  factor,  or  as  a  merchant  or  dealer 
in  com,  in  any  of  the  branches  or  departments  of  that  business, 
either  on  commission  or  otherwise,  in  Leith  or  the  suburbs,  or 
immediate  vicinity  thereof,  either  directly  or  indirectly,*  in  his  own 
or  any  other  name.  The  Court  held  that  the  restriction  imposed 
on  Neuffert  was  a  lawful  proceeding,  coming  within  the  principle  of 
the  case  o{  Stalker  v.  Carmichaelj  15  Jan.  1735,  M.  9455,  which  is 
both  legally  and  historically  so  curious,  that  we  make  no  apology 
for  transcribing  the  report  in  the  Dictionary.  '  Carmichael  and 
Stalker  entered  into  a  copartnership  of  bookselling  within  the  city 
of  Glasgow,  to  continue  for  three  years ;  and  because  the  place  was 
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judged  too  narrow  for  two  booksellers  at  a  time,  it  was  stipulated, 
*'  that  after  the  expiry  of  three  years,  either  of  them  refusing  to  enter 
into  a  new  contract  upon  the  fermer  terms,  should  be  debarred  any 
concern  in  bookselling  within  the  city  of  Glasgow."    In  a  reduction 
of  the  contract,  the  Lords  found,  the  debarring  clause  in  the  con- 
tract is  a  lawful  paction,  and  not  contrary  to  the  liberty  of  the  sub- 
ject*   The  law  of  England  on  this  point  is  in  exact  accordance 
with  our  own.    Speaking  of  a  covenant  for  the  general  restraint  of 
trade,  Mr  Smith  says  (Law  of  Contracts,  p.  172) :  *  Such  a  coTe- 
nant  or  promise  is  totally  yoid.     This  was  decided  so  long  ago  as  in 
the  reign  of  Henry  Y . ;  in  the  Year  Book  of  the  second  year  of  which 
reign,  folio  5,  a  bond  of  restraining  a  weaver  from  exercising  his 
trade  was  held  void ;  and  Judge  Hall  flew  into  such  a  passion  at 
the  sight  of  it,  that  he  swore  on  the  bench,  and  threatened  to 
send  the  obligee  to  prison  till  he  had  paid  a  fine  to  the  Sing's 
exchequer ;  upon  which  Lord  Macclesfield  observes,  in  MUehdl  v. 
Reynold^y  1  P.  Wms.  181,  "  that  he  could  not  but  approve  of  the 
indignation  the  judge  expressed,  though  not  his  manner  of  express- 
ing it."  ....  But  here  arises,'  says   Mr   Smith,  '  a  distinction, 
which  was  first  established  by  Lord  Macclesfield  in  the  celebrated 
case  of  Mitchell  v.  Reynolds^  before  mentioned,  which  has  ever  since 
been  upheld.    It  is,  that  though  a  contract  in  general  restraint  of 
trade  is  void,  one  in  partial  restraint  of  trade  may  be  upheld ;  pro- 
vided the  restraint  be  reasonable,  and  provided  the  contract  be 
founded  upon  a  consideration.'    Justice  Story,  whilst  stating  the 
law  of  America  in  similar  terms  to  the  above,  gives  the  following 
reason  for  the  exception  (Contracts,  sec.  551) :  ^  Such  an  agreement 
not  only  does  not  obstruct  trade,  but  is  oftentimes  requisite  and 
necessary,  as  well  for  the  advantage  of  the  public  as  of  the  indi- 
vidual.' 

2.  On  the  law  of  landlord  and  tenant  there  have  been  various 
recent  decisions. 

In  Walker  v.  Flinty  20  Feb.  1863,  the  Lord  Justice-Clerk  laid 
down,  with  the  approbation  of  the  other  judges  of  the  Second 
Division,  that  while  a  lease  for  a  term  of  years  may  be  constituted 
by  a  verbal  agreement,  followed  by  ni  interventus^  the  verbal 
agreement  must  be  proved  by  writing  or  oath  of  party,  although  the 
rei  interventua  may  be  proved  by  parole.  See  GowaxCs  TfTUiees, 
18  July  1862. 

The  case  of  Mackenzie  v.  Aitken^  10  June  1863,  was  one  in  which 
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a  landlord  sued  his  tenant  for  a  pactional  additional  rent,  on  the 

ground  that  he  had  miscropped  certain  fields  let  to  him.    It  had 

been  conditioned  that  these  fields  should  be  kept  constantly  in  pas* 

tore.    Nevertheless,  the  tenant  at  one  period  cut  the  grass  thereon, 

and  removed  it.    After  a  long  proof,  the  First  Division  held,  that 

considering  the  nature  of  the  grass  and  the  custom  of  the  district, 

the  tenant's  operations  were  not  in  violation  of  tlie  lease  ;  it  really 

being  with  a  view  to  improve  the  pasture,  and  not  to  take  a  crop  of 

hay  from  the  fields,  that  the  grass  had  been  cut  and  removed.    There 

does  not  appear  to  have  been  anything  in  the  case  to  derogate  from 

the  valuable  law  laid  down  by  the  Lord  President  in  the  case  of 

Thriepland  v.  Munro^  6  July  1861,  where  he  said:  ^No  doubt, 

when  a  condition  is  introduced  into  a  lease  of  this  kind  as  to  crop* 

pin^  and  an  additional  rent  fixed  for  it,  the  tenant  is  bound  to  obey 

that  course  of  crop]Hng  prescribed  in  the  lease.    It  will  not  be  an 

answer  to  the  demand  of  the  landlord  to  say,  that  the  course  he,  the 

tenant,  has  adopted,  is  one  which  is  now  more  approved  of  than  that 

which  was  prescribed  in  the  lease,  or  to  say  that  it  has  done  no 

harm  to  the  lands,  or  that  it  has  made  the  lands  better  than  they 

would  have  been  by  following  the  prescribed  course,  or  to  say,  ^^  I 

did  not  intend  to  do  any  harm."     The  landlord  is  entitled  to  reply, 

^'No  mattei^  it  is  the  bargain  of  the  parties."' 

The  two  cases  relating  to  the  Hopetoun  leases,  decided  by  the 
Second  Division  on  10  July  1863,  are  more  curious  on  account  of 
the  nature  of  the  leases  themselves,  than  for  any  law  they  contained. 
We  do  not  propose  to  examine  them  in  detail. 

3.  The  case  of  Merry  v.  *  Cunninghamey  decided  by  the  House  of 
Lords  on  26  March  1863,  settled  that  while  a  clause  of  submission 
to  ^  arbitersT  mutually  chosen'  is  efiectual  when  restricted  to  the  ex- 
plication of  a  stipulation  in  a  contract,  it  does  not  import  an  obliga- 
tion on  the  parties  to  execute  a  submission  containing  a  devolution 
on  an  oversman.  In  so  far  as  the  House  of  Lords  sustained  the 
reference,  they  did  so  on  the  authority  of  the  cases  of  Smitliy  28  Feb* 
1843,  Hendry's  TrusUesy  28  May  1851,  and  Cochrane^  3  Feb.  1859. 
As  a  general  rule,  a  submission  to  arbiters  unnamed  is  void  and 
null.  But  an  exception  to  the  rule  has  been  establbhed  by  the 
cases  just  quoted,  where  the  submission  occurs  in  a  contract,  and  is 
directed  to  the  explication  or  liquidation  of  some  of  its  stipulations. 

4.  Some  very  important  questions  connected  with  the  contract  of 
carriage  were  raised  in  the  case  of  Fergtuon^  Retime^  ^  Co.  v.  T/te 
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Scottish  Central  Railway  Co.y  30  March  1863.  Goods  were  de- 
livered to  the  Dandee,  Perth,  and  Aberdeen  Railway  Co.  in  Dun- 
dee, to  be  delivered  to  Ferguson  and  Co.  in  Glasgow.  The  receipt 
bore  that  the  goods  shonld  be  subject  to  a  lien  '  for  any  general 
balance  that  may  be  due  from  the  owners,  consigners,  or  consignees.' 
This  receipt  was  endorsed  by  the  senders  to  Ferguson  and  Co.,  and 
the  goods  were  carried  by  the  Dundee,  Perth,  and  Aberdeen  Co. 
to  Perth,  where  their  railway  terminates,  and  were  there  handed 
by  them  to  the  Scottish  Central  Co.,  who  carried  them  to  Glasgow. 
Before  they  were  delivered  to  Ferguson  and  Co.,  the  senders  be- 
came bankrupt,  being  due  a  general  balance  to  the  D.  P.  and  A. 
Co.  When  Ferguson  and  Co.  demanded  the  goods  from  the  Scot- 
tish Central  Cq.,  they  refused  to  deliver  them  up,  and  immediatelj 
returned  them  to  the  northern  Company.  Ferguson  and  Co. 
thereupon  presented  a  petition  to  the  Sheriff  of  Lanarkshire,  to 
compel  the  Scottish  Central  Co.  to  deliver  up  the  goods.  The 
First  Division  held  that  the  petition  had  been  competently  pre- 
sented, seeinjg  that  the  goods  were  at  its  date  within  the  Sheriff's 
territory.  Their  Lordships  also  held,  that  it  was  quite  competent 
to  direct  a  petition  for  delivery  of  the  goods  against  the  S.  C.  Sail- 
way,  although,  probably,  any  action  for  damage  done  to  them  would 
have  to  be  directed  against  the  D.  P.  and  A.  Co.,  with  whom  the 
contract  of  carriage  was  made.  Doubts  were  stated  on  the  bench, 
%vhether  (1)  the  condition  in  the  receipt,  as  to  a  lien  for  a  general 
balance,  was  legal ;  and  (2)  whether  the  receipt  itself  was  transfer- 
able by  endorsation.  Both  points  will  probably  receive  elucidation 
in  the  subsequent  stages  of  the  case. 

5.  Several  points  in  the  law  of  master  and  servant  were  considered 
by  the  Court,  in  the  cases  of  Crichton  v.  Keir^  14  Feb.  1863,  and 
Somerville  v.  Gray  and  Co.^  31  March  1863. 

In  the  first  of  these  cases  the  Second  Division  held,  that  where 
a  servant  voluntarily  goes  on  to  do  work  in  manifestly  dangerous 
circumstances,  he  does  so  at  his  own  risk,  and  will  have  no  claim 
of  damages  against  his  master  if  an  accident  occurs.  An  ingenioas 
attempt  was  made  to  bring  the  case  within  the  authority  of  Hobnes 
V.  Clarky  30  L.  J.  (N.  S.),  Exch.  Rep.  135 ;  affirmed  in  Exch. 
Chamber,  31  L.  J.  (N.  S.),  Exch.  Kep.  356 ;  but,  as  was  pointed 
out  on  the  bench,  the  circumstances  of  that  case  were  wholly  diffe- 
rent,— the  master  in  it  having  neglected  to  fulfil  an  antecedent  obli- 
gation, imposed  on  him  by  statute,  to  fence  the  machinery  in  the 
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mill  where  the  accident  occurred.    In  Crichton's  case  there  was  no 
suck  antecedent  obligation  upon  the  master. 

In  the  case  ofSomervilU  v.  Grat/  and  Co.y  the  First  Division  unani* 
mouslj  held  that  the  underground  manager  of  the  pit  where  the 
accident  occurred  to  the  pursuer^  one  of  the  miners  being  entrusted 
(both  by  the  regulations  of  the  pit,  and  by  the  special  rales  appli- 
cable to  Scotch  mines,  sanctioned  by  ,the  Secretary  of  State,  in 
terms  of  the  18  &  19  Vict,  c.  108)  with  the  duty,  inter  aliay  of 
taking  precautions  for  the  safety  of  the  workmen,  was  not  in  law  a 
fellow-workman  of  the  pursuer ;  and  as  it  appeared  that  the  acci- 
dent had  been  occasioned  by  his  fault,  their  Lordships  held  the 
master  liable  in  damages  for  the  injury  sustained  by  the  pursuer. 
The  case  is  very  valuable,  on  account  of  the'  opinion  delivered  by 
the  Lord  President,  in  which  he  reviews  the  judgments  in  the 
Bartonshill  cases,  3  McQueen,  266  and  300 ;  Hardie  v.  Addie  and 
Millevj  29  Jan.  1858  (which  was  never  appealed,  the  appeal  in  the 
Scottish  Jurist  under  that  name,  29  July  1859,  being  a  mistake  for 
the  case  of  JLennan  v.  Addie  and  Miller)  ;  and  Brownlie  v.  Macauley^ 
9  March  1860.     The  result  at  which  his  Lordship  arrives  is,  that 
the  House  of  Lords  has  never  yet  decided  that  a  manager,  to  whom 
the  master  delegates  his  own  powers  and  authority,  is  to  be  regarded 
as  a  collaborateur  with  those  under  him,  or  that  the  master  will  not 
be  responsible  for  injury  occasioned  by  the  fault  of  such  a  manager. 
Snch  being  the  case,  the  Court  of  Session  will  continue  to  act  upon 
the  principle  affirmed  in  the  cases  of  Hardie  and  Brownlie^  that  such 
a  manager  is  not  a  eollahorateurj  and  that  the  master  will  be  respon- 
sible for  his  negligence.     It  is  to  be  hoped  the  House  of  Lords  will 
do  nothing  to  interfere  with  a  principle  which  provides  so  salutary 
a  check  on  the  master's  selection  of  the  subordinates  to  whom  he 
commits  the  safety  of  his  workmen. 

IX.  Under  the  head  of  *  Construction  of  Statutes,'  we  may  con- 
sider several  cases  which  it  would  otherwise  be  somewhat  difficult  to 
class. 

In  the  case  of  Stewart  v.  Jamiesony  6  March  1863,  the  Second 
Division  held  that  the  5th  section  of  the  Mercantile  Law  Amend- 
ment Act  (19  &  20  Vict.,  c.  60)  doesn't  fix  the  law  for  the  case 
where  the  seller  is  aware  of  defects  in  the  goods  sold.  As  Lord 
Neaves  observes,  *That  is  left  to  the  common  law,  under  which 
the  liability  of  a  seller,  who  knows  of  defects  in  what  he  sells,  seems 
to  me  to  be  a  liability  not  upon  warranty,  but  upon  fraud.' 
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The  case  of  Cooper  and  Aves  v.  The  Clydesdale  Shipping  Com' 
panr/j  19  March  1863,  was  one  in  regard  to  stores  famished  to  an 
emigrant  ship  ^  for  twenty  weeks'  consamption,  as  per  charter-partj, 
warranted  to  pass  survey  of  Government  inspectors.'  The  Second 
Division  held  that,  superadded  to  the  express  warranty,  there  was 
an  implied  warranty  at  common  law,  left  antoached  by  the  5th  sec- 
tion of  the  Mercantile  Law  Amendment  Act,  that  the  goods  should 
be  fit  for  the  purpose  for  which  they  were  ftimished. 

In  Richardson^  Lochy  and  M^Laurin  v.  Merry  and  Others^  and 
Lomond  v.  Merry  and  Otliere^  19  June  1863,  various  questions 
arose  as  to  the' construction  of  the  Triennial  Prescription  Act,  1579, 
c.  83.  The  First  Division  held  that  the  statute  applied  to  the  ac- 
counts of  London  Parliamentary  solicitors,  who  had  charge  of  a 
Scotch  Bill,  in  the  same  way  and  to  the  same  extent,  as  to  the 
account  of  the  Scotch  solicitor  to  the  Bill.  Their  Lordships  held 
that  the  prescription  will  apply  to  all  ^  disbursements  made  by  an 
agent  in  the  course  of  his  professional  employment,  and  incidental 
to  matters  for  which  he  makes  professional  charges,  such  as  pay- 
ments to  clerks,  fees  to  counsel,  fees  of  court  in  regard  to  pro- 
cesses,' etc.,  but  not '  where  an  agent  acted  as  cashier,  to  the  dis- 
bursements made  by  him  as  such,  in  paying  annuities,  feu-duties, 
premiums  of  insurance,'  etc.  The  majority  of  the  Court  thought 
that  the  Scotch  solicitor's  e;cpenses  in  going  to  London  to  look  after 
the  Bill  fell  within  the  statute*  Lord  Deas  dissented,  holding  that 
these  expenses  had  been  incurred  outwith  the  solicitor's  proper  and 
ordinary  professional  business,  and  must  be  held  to  have  been  m- 
curred  under  special  employment.  Professor  Bell  (Principles,  sec« 
629)  gives  considerable  sanction  to  Lord  Deas'  dissent. 

In  G.  CampbelCs  Trustee  v.  W.  CampbeWs  Executors^  30  June 
1863,  the  First  Division  held  that,  under  the  Act  1681,  c.  5,  it  is 
not  necessary  that  both  the  instrumentary  witnesses  to  a  deed 
should  hear  the  granter  acknowledge  his  subscription  at  the  same 
time.  It  is  sufficient  if  he  acknowledge  it  to  them  separately.  The 
point  seems  to  have  been  previously  decided  in  terminia  in  Robert- 
son v.  M'Caig,  1  Dec.  1823,  2  S.  544. 

X.  Upon  the  law  of  libel  there  have  been  two  recent  decisions, 
which  we  propose  to  notice. 

In  the  case  of  Carmichael  v.  Cowan,  19  Dec.  1862,  the  First 
Division  would  rather  appear  to  have  negatived  the  defender's  plea, 
that  yon  may  take  an  issue  to  justify  one  separable  part  of  a  libei. 
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With  aU  deference^  this  seems  a  questionable  judgment.  There 
can  be  no  doubt  that  a  libel  is  the  more  severe  the  greater  the  num- 
ber of  slanderous  accusations  which  are  heaped  upon  its  object. 
Upon  this  undoubted  principle,  it  is  quite  clear  that  a  jury  would 
give  a  pursuer  more  damages  if  he  was  falselj  and  calumniously 
called  both  liar  and  thief,  than  if  he  was  called  a  liar  only.  If  so, 
it  seems  just  that  the  defender  should  be  allowed  an  opportunity  of 
proving,  for  the  consideration  of  the  jury,  that  one  of  the  charges  is 
true. 

The  case  of  Bat/ne  v.  M^  Gregory  14  March  1863,  shows  the  risks 
which  a  pursuer  runs  under  the  present  system  of  jury  trials  upon 
issues  irrevocably  fixed  by  the  Court.  The  pursuer  charged  the 
defender  with  maliciously  instructing  counsel  to  make  several  false 
and  calumnious  statements  regarding  him  in  a  case  in  which  they 
were  the  opposite  agents.  The  whole  of  these  statements  were  put 
in  one  issue,  and  the  judges  of  both  Divisions  (Lord  Neaves  dis- 
senting) held  that,  in  order  to  support  a  verdict  for  the  pursuer, 
each  and  all  of  the  alleged  calumnious  statements  must  be  proved 
to  have  been  made  in  substance,  if  not  in  ipsissimis  verbis^  in  con- 
formity with  the  instructions  of  the  defender.  It  would  not  be  suf- 
ficient, their  Lordships  held,  that  some  of  them  should  have  been  so 
proved,  even  although  these  were  quite  su£Scient  by  themselves  to 
have  inferred  heavy  damages  against  the  defender.  The  opinion  of 
the  Lord  President  is  exceedingly  valuable  for  the  observations  he 
makes  on  the  element  of  malice  in  judicial  slander. 

XI.  On  the  subject  of  the  Use  of  Diligence,  there  was  the  case 
of  Wolihekker  v.  The  Northern  Agricultural  Co,y  20  Dec.  1862,  in 
which  the  Second  Division  held  that  a  party  using  any  diligence 
for  which  he  does  not  require  a  special  warrant  is  not  responsible 
for  any  loss  arising  from  his  doing  so,  unless  it  can  be  shown  that 
he  acted  maliciously  and  without  probable  cause  ;  but  that  this 
privilege  will  not  extend  to  the  use  of  those  kinds  of  diligence  for 
which  a  special  application  must  be  made  to  a  court,  e.g^  landlord's 
sequestration,  meditatione  fugoe  warrants,  etc.  There  can  be  no 
doubt  that  this  distinction  has  been  recognised  in  various  cases,  the 
last  of  which  are  Brodiey  19  Feb.  1851,  and  Henning^  12  Feb.  1852. 
But  it  is  not  easy  to  see  any  good  ground  on  which  it  is  rested. 

X£L  The  last  cases  which  we  propose  to  consider  are  those  con- 
nected with  the  Poor  Law,  that  most  fruitful  subject  of  litigation 
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in  times  past  We  observe  that  this  year  there  have  not  been  so 
many  cases  connected  with  it  as  nsoal,  bat  it  is  cnrions  to  obsenre 
that  the  old  names  still  reappear  in  the  porsners  and  defenders. 

In  Beattie  v.  LeighUm  and  MiteAelly  20  Feb.  1863^  the  Second 
Division  held  that  an  absence  for  a  period  variooslj  stated  at  from 
three  to  eight  months  was  not  incidental  to^  but  snbvenive  of,  the 
pauper's  residence  in  a  particular  parish,  and  therefore  held  the 
birth  parish  liable,  the  onus  of  proof  being  upon  it. 

The  case  of  Carmichael  v.  Adamsonj  28  Feb.  1863,  is  an  exceed- 
ingly important  one  in  the  law  of  settlement*  Probably  it  is  the 
most  important  decision  since  the  parallel  judgment  in  Barbour  v. 
AdamsoHy  1  Macq.  376.  The  majority  of  the  Whole  Court  held 
that  where  a  father,  who  has  no  settlement  in  Scotland,  ather 
totally  deserts  his  wife  and  children  or  dies,  the  children,  until  they 
acquire  residential  settlements  for  themselves,  have  the  settlement 
of  their  mother,  and  do  not  fall  to  be  maintained  by  the  parish  of 
their  own  birth.  The  Lord  President,  who  was  in  the  minority, 
said  that  if  he  had  been  called  on  to  consider  the  question  as  a 
legislator  and  not  as  a  judge,  he  would  not  have  dissented  firom  the 
result  at  which  the  majority  had  arrived.  It  is  to  be  hoped  that  the 
House  of  Lords  will  affirm  the  judgment,  for  it  furnishes  a  very 
plain  rule  which  would  prevent  much  litigation  between  parities. 
There  still  remains  one  case  to  be  brought  within  the  scope  of  the 
rule, — that,  namely,  where  the  father  who  has  no  settiement,  being  a 
foreigner,  himself  becomes  a  pauper.  The  decision  in  WCrorie  v. 
Cowan,  7  March  1862,  in  which  it  was  held  that  a  married  woman, 
undeserted,  can  have  no  settlement  apart  from  her  husband's,  most 
be  got  over  somehow,  and  then  it  will  require  greater  ingenuity  than 
even  inspectors  of  the  poor  or  their  legal  advisers  possess  to  dis- 
cover a  casiu  impromsus  in  this  branch  of  the  Poor  Law. 

Adamson  V.  The  Clyde  Navigation  TrusUeM  is  the  case  in  which 
the  whole  Court  decided  a  considerable  time  ago,  that  property  hdd 
for  public  purposes  is  liable  to  be  assessed  for  the  support  of  the  poor. 
The  Second  Division  finally  disposed  of  the  remaining  points  in  the 
case  on  26  June  last.  Their  Lordships  held  that  tiie  Court  of 
Session  has  jurisdiction  to  declare  what  subjects  shall  be  placed  on 
the  Valuation  Koll,  but  it  has  no  jurisdiction  to  give  directions  to 
the  assessors  as  to  tlie  mode  in  which  they  shall  assess  these  subjects. 
The  Valuation  Act  has  provided  a  special  machinery  for  that  pur- 
pose, with  which  the  Court  of  Session  has  no  right  to  inteifere« 
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Altbouou  the  Lord  Advocate  has  not  thought  proper  to  attempt 
to  cany  this  Bill  through  Parliament  in  the  session  in  which  it  was 
introduced,  s<Mne  progress  has  already  been  made  with  it,  by  ascer- 
taining the  tendency  of  professional  opinion  in  regard  to  it,  and  by 
remodelling  the  measure  in  such  a  manner  as  to  obviate  many 
objections  which,  although  scarcely  touching  the  principle  of  the 
measure,  were  calculated  to  obstruct  its  progress.    Towards  the  end 
of  the  parliamentary  session,  the  Lord  Advocate  obtained  leave  to 
commit  the  Bill  pro  formoj  for  the  purpose  of  having  it  reprinted 
with  amendments.    The  Bill,  as  amended,  has  only  just  been  issued. 
Indeed,  we  do  not  know  whether  it  has  actually  been  presented  in 
print  to  Parliament  at  the  date  of  our  publication.     We  are  in  a 
position,  however,  to  state  the  substance  of  the  Amended  Bill  which 
will,  in  all  probability,  form  the  basis  of  the  measure  which  the  Lord 
Advocate  has  intimated  his  intention  of  introducing  next  session. 
Many  alterations  of  detail  will  doubtless  be  tabled  for  discussion  by 
the  committees  of  the  professional  bodies  who  have  had  the  subject 
under  consideration  during  the  last  three  months.     Indeed,  if  the 
product  of  their  deliberations  is  at  all  commensurate  with  the  period 
of  incubation,  it  may  be  expected  that  the  amendments  to  be  pro- 
posed will  be  even  more  extensive  than  the  clauses  of  the  original 
Bill ;  but,  as  yet,  no  reports  have  been  issued,  and  none  are  likely 
to  be  until  the  end  of  the  year.     But  the  views  of  the  profession  are 
aheady  ascertained  so  far  as  necessary  for  the  purpose  of  laying  a 
foundation  for  legislation  on  the  subject ;  and  we  do  not  think  it 
likely  that  any  very  material  modifications  will  be  made  upon  the 
principles  of  the  Bill  as  now  submitted  to  Parliament. 

Two  serious  objections  were  urged  against  the  provisions  of  the 
Bill  in  the  form  in  which  it  was  originally  introduced :  1st,  The 
general  opinion  of  the  profession  has  not,  on  the  whole,  been  favour- 
able to  the  proposal  to  classify  actions  according  to  their  con- 
elusionsj  for  the  purpose  of  determining  the  form  of  the  record 
and  the  course  of  procedure.  2dly,  It  has  been  observed,  that  the 
proposed  regulations  with  respect  to  the  institution  of  actions,  and 
the  "w^»»g  up  of  the  record,  etc.,  were  not  laid  down  with  such 
perspicuity  and  fulness  of  detail  as  to  enable  one,  who  had  not 
examined  the  sources  from  which  these  regulations  were  derived,  to 
compare  the  new  system  with  that  at  present  existing,  and  to  arrive' 
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at  a  just  decision  as  to  their  r^pective  merits.  The  first  of  these  ob- 
jections has,  to  a  great  extent,  been  obviated  bj  the  amalgamation  of 
the  two  methods  of  procedure  prescribed  in  Parts  I.  and  III.  of  the 
original  Bill.  The  other  objection  to  which  we  have  referred,  has 
been  met  by  the  introduction  of  a  large  number  of  new  clauses,  de- 
fining and  regulating  matters  which  had  been  omitted  in  the  pre- 
paration of  the  original  Bill,  and  which,  we  presume,  were  either 
thought  to  be  implied  in  the  more  general  enactments,  or  were  in- 
tended to  be  left  open  for  after  consideration. 

In  consequence  of  the  amalgamation  of  Parts  I.  and  HE.,  and  the 
introduction  of  additional  machinery  having  relation  to  the  initial 
stages  of  process,  the  division  of  the  Bill  and  the  arrangement  of 
its  clauses  have  been  considerably  altered.  The  Bill,  in  so  far  as 
relating  to  the  initiatory  stages  of  process,  consists  of  three  Parts, 
which  are  entitled — 1.  Institution  of  ordinary  actions  and  judgments 
therein;  2.  Pleading  in  ordinary  actions;  and,  3.  General  regu- 
lations as  to  procedure  subsequent  to  pleading.  These  are  followed 
by  the  provisions  relative  to  jury  procedure  and  the  taking  of  proo&. 
The  other  parts  comprised  in  the  original  BiU  follow  in  their  order. 

That  the  reader  may  understand  the  effect  of  the  arrangement  of 
clauses  contained  in  Part  I.,  it  is  necessary  to  explain  that,  in  the 
new  Bill,  the  distinction  between  actions  to  be  instituted  by  summons 
and  actions  to  be  instituted  by  bill  is  less  broadly  marked  than  iu 
the  original  Bill.  We  believe  that  opinions  are  very  much  divided  as 
to  the  comparative  merits  of  the  forms,  that  of  a  summons  containing 
conclusions,  and  that  of  a  blank  summons  with  an  ind^sement  or 
prayer  annexed  to  it.  There  are  many  advantages  in  the  form  of 
a  blank  summons ;  not  the  least  of  which  is  the  facility  which  this 
form  affords  for  amending  the  prayer  or  thing  concluded  for,  without 
touching  the  warrant  for  service  constituting  the  formal  part  of  the 
writ.  In  the  meantime,  the  form  of  a  blank  summons  has  been  re- 
tained, and  we  trust  it  will  yet  obtain  the  approval  of  the  profession. 
With  regard  to  the  mode  of  stating  the  pursuer^s  claim,  the  provisions 
of  the  new  Bill  are  extremely  simple.  If  the  pursuer^s  claim  is  for 
money  only,  it  is  to  be  annexed  to  the  summons  in  the  form  of  an  in- 
dorsement or  statement  of  claim.  If  the  claim  is  for  some  remedy 
other  than,  or  additional  to  an  ordinary  money  claim,  the  pursuer  will 
be  entitled  to  annex  to  the  summons  a  short  prayer  corresponding  to 
the  conclusions  of  a  summons  in  the  present  form,  and  called  a  bill; 
but  the  subsequent  forms  of  procedure  are  not  necessarily  to  be  do- 
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termined  by  the  circnmstaiice  of  the  pursnei^s  claim  being  stated  in 
the  one  form  or  the  other ;  and  where  the  form  of  application  by 
bill  18  resorted  to  without  necessity,  the  action -is  not  on  that  account 
to  be  deemed  incompetent. 

It  is  then  provided  that  the  summons  shall  be  called  in  Court  on 
the  expiration  of  the  indudcBj  which,  in  the  case  of  summonses 
against  defenders  within  Scotland,  are  limited  to  eight  days.     The 
mode  of  obtaining  decree,  in  the  event  of  the  defender  not  appear* 
ing,  is  made  to  depend  upon  the  nature  of  the  action.    In  certain 
specified  cases  (practically  limited  to  actions  upon  written  contract), 
the  pursuer  is  allowed  to  indorse  a  short  statement  of  the  ground 
of  action  upon  the  summons  aifd  service  copy  thereof  before  execu- 
tion ;  and  in  cases  where  the  summons  is  so  indorsed,  his  agent  may 
«gn  judgment  in  absence,  without  the  necessity  of  applying  to  a 
judge,  or  instructing  counsel.    In  other  cases  the  pursuer  must 
lodge  a  declaration  before  he  is  in  a  position  to  move  for  decree ; 
and  in  those  cases  the  same  forms  as  are  now  in  use  will  be  followed, 
nith  the  additional  requirement  (regulated  by  Part  VIIO^  that  in 
actions  of  damages  concluding  for  an  arbitrary  sum,  the  damages 
must  be  assessed  before  judgment  is  obtained.     In  either  case,  the 
judgment  will  contain  within  itself  the  terms  of  an  extractable  de- 
cree, and  extract  will  issue  in  terms  of  the  judgment. 

Part  n.  regulates  the  mode  of  pleading  according  to  a  uniform 
system,  bat  subject  to  an  important  exception  afterwards  noticed. 
It  is  proposed  that  in  all  ordinary  actions,  whether  commenced  by  a 
summons  and  indorsement  or  by  a  summons  with  a  bill  annexed, 
the  pleading  shall  be  by  condescendence,  defences,  replication,  and 
rejoinder.     Having  already  more  than  once  had  occasion  to  explain 
and  illustrate  the  difference  between  the  present  form  of  records 
and  the  method  of  issuable  or  successive  pleading,  which  is  what  is 
proposed  in  the  Court  of  Session  Bill,  we  need  not  at  present  revert 
to  the  distinction.     The  reader  will  observe  that,  as  the  Bill  now 
stands,  the  new  form  of  pleading  is  not  to  be  confined  to  petitory 
actions,  but  will  extend  to  all  which  do  not  fall  within  the  class 
specially  excepted.    The  exception  to  which  we  refer  is  that  of 
actions  resolving  into  a  competition  of  proprietary  rights ;  and  in 
this  class  of  actions  it  is  proposed  to  assimilate  the  form  of  the  plead- 
ings to  that  which  has  been  found  so  useful  in  actions  of  multiple- 
poinding, — that  is  to  say,  each  party  is  to  state  his  claim  in  the  form 
of  a  prayer,  accompanied  by  a  statement  of  the  facts  on  which  the 
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claim  rests.  In  multiplepoindings,  the  designation  of  a  condescend* 
ence  and  claim  is  retained ;  in  other  actions — €.g^  actions  of  de- 
clarator and  redaction — the  defender,  instead  of  putting  in  defences, 
is  to  lodge  a  cross  bill  with  a  condescendence  annexed,  which,  bow- 
ever,  is  precisely  eqnivalent  in  form  and  effect  to  a  condescendence 
and  claim  in  an  action  of  competition.  In  this  way  the  form  of  the 
record  is  adapted  to  the  nature  of  the  question  to  be  tried,  instead 
of  being  dependent  npon  the  accidental  circumstance  of  the  action 
being  of  a  particular  denomination. 

To  our  thinking,  it  is  very  clear  that  the  same  form  of  record  is 
not  well  adapted  to  the  trial  of  questions  of  property  and  questions 
of  contract.  In  proper  competitions  fur  property,  it  commonly 
happens  that  both  claims  have  a  certain  degree  of  justice.  Each 
party  founds  upon  some  title  more  or  less  effectual,  either  party  in 
the  absence  of  the  other  having  a  ground  of  title  upon  which  lie 
may  be  put  into  possession  of  the  property.  The  question  in  such 
cases  is,  Which  party  has  the  better  titief-^^-a  question  for  the  de- 
termination of  which,  it  may  su£Sce  that  each  party  shall  state  his 
own  claim  without  reference  to  that  of  his  adversary.  We  mean, 
without  answering  the  adverse  claim ;  because,  of  course,  it  is  but 
fair  that  the  party  should  have  an  opportunity  of  fortifying  his  own 
ground  of  action  after  seeing  the  nature  of  the  claim  put  forward  on 
the  other  side.  Again,  it  is  necessary,  in  actions  of  competition,  that 
each  party  should,  by  claim,  cross  bill,  or  whatever  otiier  precatory 
formula  may  be  in  use,  put  upon  record  his  claim  to  the  possessimi 
of  the  subject,  and  the  extent  to  which  he  claims  an  interest  in  it 
Such  are  the  principles  which  the  Lord  Advocate  has  proposed  to 
embody  in  the  new  form  of  pleading  for  actions  of  competition. 

In  actions  upon  contract,  on  the  other  hand,  it  is  obvious  that  some* 
thing  more  is  required  than  a  mere  statement  by  each  party  of  his 
own  story.  In  fact,  the  great  fault  of  our  present  system  of  records 
is,  that  each  party  does,  ineffect,  Irtde  more  than  tell  his  tale, — the 
two  stories  being  in  most  cases  one  and  the  same,  though  differendy 
coloured.  It  is  in  this  class  of  cases,  in  which  questions  of  fact  re- 
quiring the  intervention  of  a  jury  most  frequentiy  arise,  that  the 
advantages  of  the  issuable  form  of  pleading  are  most  apparent.  The 
provisions  of  the  new  Bill,  with  respect  to  pleading  in  the  issuable 
form,  have  been  lefl  very  much  as  they  stood  in  the  original  Bill. 
They  have  evidentiy  been  very  carefuUy  prepared,  and  we  have 
nothing  to  suggest  by  way  of  amendment. 
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A  general  desire  has  been  expressed,  that  if  the  distinction  for  the 
parposes  of  procedure  between  actions  for  payment  of  money  and 
other  actions  is  to  be  retained,  an  attempt  should  be  made  to  define 
the  fonner  class  of  actions.    This  has  been  dene  in  the  amended 
fii]].    The  definition  is  sufficiently  comprehensive,  including  under 
the  head  of  actions  for  debt  all  actions  laid  upon  any  contract  of  sale, 
location,  loan,  written  obligation,  insnrance  and  guarantee,  as  well 
as  actions  for  payment  of  legacies,  and  upon  the  implied  contract 
for  restitution;  while  under  the  head  of  actions  of  damages  are  classed 
the  various  descriptions  of  actions  for  personal  and  real  injury, 
breach  of  contract,  Eolation  of  duty,  negligence,  fraud,  nuisance, 
and  infringement  of  patent  or  copyright.    It  is  then  declared  that 
actions  for  the  payment  of  money  as  before  defined,  and  the  defences 
to  such  actions,  may  be  efiectually  maintained  without  the  necessity 
of  affirming  or  negativing  by  declarator  any  fact  or  right  upon  the 
affirmance  or  negation  of  which  such  action  or  defences  may  be  de- 
pendent, and  without  the  necessity  of  setting  aside  by  reduction  any 
deed  or  transaction  which  may  stand  in  the  way  of  the  desired  result* 
In  connection  with  this  branch  of  the  Bill,  we  may  notice  that  a 
schedule  has  been  added,  containing  forms  of  causes  of  action  and 
defence,  on  the  model  of  the  forms  in  the  Common  Law  Procedure 
Act 

Part  m.  relates  to  the  disposal  of  cases  after  the  record  has  been 
completed.  Its  provisions  are  not  materially  different  from  those 
introduced  into  Parts  L  and  III.  of  the  original  Bill,  although  they 
are  more  elaborated.  The  chief  novelty  consists  in  the  power  ^ven 
to  the  Divisions  of  the  Inner  House,  when  a  case  comes  before  them, 
with  the  view  of  being  set  down  for  trial,  to  direct  an  issue  for  trial, 
either  before  the  Division  or  before  the  Lord  Ordinary,  We  pre- 
sume this  most  have  been  intended  to  enable  the  Court  to  deal  with 
any  isolated  question  of  fact,  which  it  may  be  necessary  to  settle  by 
jury  trial,  where  the  remainder  of  the  case  is  unsuited  for  determi- 
nation by  a  popular  tribunal.  Unless  the  power  of  directing  issues 
is  so  restricted,  we  see  no  advantage  in  it.  Either  a  trial  upon  the 
pleadings  of  the  parties  is,  on  the  whole,  preferable  to  a  trial  on  issues, 
or  it  is  not.  If  it  is  the  better  form,  it  ought  to  be  made  universally 
applicable ;  and  it  should  not  be  left  to  the  fancy  or  discretion  of  any 
court  to  determine  whether  resort  shall  be  had  to  the  best  form  of 
trial  in  any  given  case,  or  whether  another  form  should  be  substi- 
tuted^ which,  although  not  the  best. in  the  opinion  of  the  Legislature, 
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may  be  preferred  by  those  to  whom  the  administration  of  the  law  is 
entrusted. 

A  variety  of  alterations  of  detail  have  been  made  in  the  remain- 
ing parts  of  the  Bill,  but  none  of  these  appear  to  involve  any  question 
of  principle.  We  propose,  in  a  subsequent  article,  to  refer  more 
particularly  to  the  provisions  in  reference  to  advocations  and  reclaim- 
ing notes,  which  have  not  yet  received  from  us  the  attention  which 
is  due  to  their  importance. 


PRIVILEGE  OF  CROWN  WITNESSES. 
SECOND  ARTICLE. 

The  discussion  which  took  place  in  the  House  of  Commons,  on  the 
motion  of  Mr  Stirling,  upon  the  hackneyed  topic  of  the  Sandyford 
murder  case,  is  chiefly  interesting  for  the  attempt  which  was  made 
by  that  gentleman  to  force  upon  Scotch  la^^ers  the  recognition  of  a 
practice  hitherto  unknown  in  our  jurisprudence, — ^that  of  compelling 
a  witness  to  give  evidence  with  a  halter  round  his  neck. 

To  the  Scotch  lawyer,  the  dogma,  that  the  examination  of  a 
witness  for  the  Crown  gives  absolute  security  against  future  indict- 
ment and  punishment,  has  up  to  this  time  been  so  universally  re- 
ceived and  so  generally  approved,  that  it  would  have  been  unneces- 
sary to  undertake  its  defence  upon  any  ground,  legal  or  equitable. 
Mr  Stirling  did  not  attempt  directly  to  controvert  the  principle,  bat 
talked  vaguely  of  the  unsatisfactory  state  of  the  law  implied  in  the 
existence  of  doubt  or  uncertainty  upon  a  matter  so  essential  to  the 
administration  of  justice  in  the  criminal  courts.  For  that  uncer- 
tainty, if  such  there  be,  we  venture  to  say  that  Mr  Stirling  himself 
is  mainly  responsible ;  first  of  all,  by  attempting  to  cast  discredit 
upon  the  rule  of  law,  which  gives  impunity  from  punishment  to 
witnesses  examined  at  the  instance  of  the  Crown ;  and,  secondly,  for 
seeking  to  limit  its  application  by  the  aid  of  the  unsubstantial  and 
illusory  distinction  between  witnesses  who  are  said  to  be  accom- 
plices, or  socii  criminisy  and  those  who  are  not  so.  The  distinction 
is  plausible  in  appearance,  but  utterly  impracticable  when  applied 
to  the  actual  conduct  of  criminal  investigations.  Its  recognition 
would  throw  a  most  dangerous  power  into  the  hands  of  Crown 
counsel  in  political  cases*  It  would  paralyze  the  judge  in  the  per- 
formance of  his  duty  of  compelling  unwilling  witnesses  to  give 
evidence,  and  would  go  far  to  deprive  the  accused  of  a  constitutional 
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safegaardy — ^tbat,  namely,  of  being  liable  to  conviction  only  npon  the 
evidence  of  witnesses  able  to  speak  the  truth,  without  reservation, 
and  without  fear  of  ulterior  consequences. 

The  controversy  npon  this  point  is  now  reduced  to  a  veiy  narrow 
lAsoe.    The  principle,  that  a  witoess  cannot  be  put  in  jeopardy  by 
evidence  given  in  relation  to  a  crime  of  which  he  is  afterwards 
accused,  is  now  admitted  to  be  part  of  the  law  of  Scotland ;  and  if 
we  may  draw  an  inference  from  the  silence  of  those  who  dissented 
from  it  at  the  former  discussion,  it  would  be  that,  npon  reflection, 
the  principle  has  been  found  to  be  at  least  as  reasonable  and  as 
satisfactory  as  that  which  obtains  in  the  sister  country.    But  it  is 
said  that  the  protection  from  prosecution  foi*  the  same  offence  re- 
sulting from  examination  as  a  witness  for  the  Crown,  extends  only 
to  the  case  of  witnesses  who  are  socii  criminis^  and  this  assertion 
may  safely  be  admitted,  without  at  all  admitting  what  is  supposed 
to  be  an  obvioui  deduction  from  it, — namely,  that  a  person  in  the 
situation  of  the  witness  Fleming  in  the  Sandyford  case  would  be 
liable  to  indictment  for  the  murder. 

Has  Mr  Stirling,  before  attempting  to  limit  the  application  of  the 
role  to  the  case  of  socii  criminiay  seriously  considered  the  question, 
Who  is  a  socius  criminis  in  a  case  such  as  he  has  to  deal  with  ? 
The  question  involuntarily  recalls  the  celebrated  scriptural  interro- 
gation,  *  Who  is  my  neighbour?' — ^the  answer  in  either  case  in- 
volving the  definition  of  an  undefinable  collective  designation.     If 
the  attempt  were  made,  we  question  whether  association  in  matters 
criminal  would  be  found  more  easy  of  definition  than  association 
in  good  works  and  the  offices  of  charity.    Every  person  in  distress 
is  neighbour  to  him  who  is  in  a  position  to  assist  him.     Every  per- 
son is  socius  criminis  with  the  accused  who  is  liable  to  be  put  upon 
his  trial  for  the  same  offence.     We  therefore  admit  Mr  Stirlin^s 
limitation  of  the  rule,  but  with  the  explanation,  that  the  limitation 
is  co-extensive  with  the  rule  in  its  generality. 

How  else  would  it  be  possible  to  determine  whether  a  witness  was 
socius  criminis  or  not  ?  If  the  protection  accorded  to  truth-telling 
witnesses  is  to  be  restricted  to  those  who  may  in  an  absolute,  and 
not  merely  in  a  relative  sense  be  denominated  accomplices  or  socii 
criminisy  then  it  is  above  all  things  necessary  that  a  witness  who 
fears  that  his  evidence  may  involve  him  in  suspicion,  should  ascer- 
tain, before  giving  his  evidence,  whether  he  falhs  within  the  descrip- 
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tion  of  persons  entitled  to  protection.  But  further,  it  is  absolntely 
essential  that  the  character  in  which  the  witness  is  examined  should 
appear  upon  the  face  of  the  proceedings,  so  that  in  the  event  of  a 
future  trial  occurring — involving,  it  may  be,  the  issues  of  life  and 
death — no  question  should  arise  €is  to  the  relation  or  character  in 
which  he  was  examined. 

1.  It  would  never  do  to  allow  the  competency  of  putting  the 
party  upon  his  trial  to  be  determined  by  the  mere  assertion  of  the 
public  prosecutor,  that  he  had  or  had  not,  upon  his  examination  at 
the  former  trial,  been  regarded  as  an  accomplice  or  socius  eriminU, 
The  Crown  counsel  present  at  the  trial  in  question  may  not  be  the 
same  as  those  who  conducted  the  trial  at  which  the  accused  was  ex- 
amined as  a  witness,  and  they  may  have  no  personal  knowledge  of 
what  took  place  at  that  trial.  They  may,  however,  have  been  in- 
formed, or  perhaps  misinformed,  with  respect  to  what  took  platii&  on 
the  occasion  of  the  previous  trial,  and  may  quite  honestly  assert  that 
the  party  was  not  examined  as  a  sociusj  although  in  point  of  fact  he 
was.  It  is  even  conceivable  that,  in  political  cases,  the  inferior 
agents  of  the  Government  might  wilfully  falsify  the  facts  with 
respect  to  the  examination  at  the  former  trial,  for  the  purpose  of 
obtaining  a  conviction  against  a  party  who  had  been  examined 
under  circumstances  which  ought  to  have  implied  an  indemnity. 
Plainly,  therefore,  the  liability  to  trial  cannot  be  left  to  the  deter- 
mination of  the  public  prosecutor. 

2.  Equally  futile  is  the  notion  of  leaving  the  matter  to  the  dis- 
cretion of  the  judge.  Unless  the  judges  were  the  same  at  both  trials, 
the  Court  could  not  exercise  any  discretion, — having,  ex  hf/pothesij 
no  knowledge  of  the  circumstances  which,  according  to  Mr  Stirlin^s 
theory,  would  differentiate  the  socitis  criminia  from  the  ordinary  wit- 
ness. But,  whether  the  judge  who  presided  at  the  first  trial  were  or 
were  not  presiding  at  the  second,  his  testimony  on  the  matter  of  £ict 
would  be  excluded,  in  virtue  of  the  rule  that  judges  of  the  Superior 
Courts  cannot  give  evidence  as  to  anything  which  they  have  done 
in  their  judicial  capacity.  See  the  doctrine  stated  with  reference 
to  judges  of  the  Scotch  Courts  by  Mr  Dickson,  Ev.  p.  913;  and, 
with  reference  to  the  English,  in  Tayhr^  Ev.  p.  634,  and  Best^  Ev. 
§182. 

3.  The  judge's  notes  of  the  evidence  given  by  the  accused  on  the 
former  trial  cannot,  in  view  of  Mr  Stirling's  distinction,  contribute 
in  the  slightest  degree  to  the  determination  of  the  question,  whether 
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he  bad  or  had  not  been  examined  as  a  socius  criminia.  For,  on  the 
one  hand,  a  witness  brought  fonvard  ostensibly  as  an  accomplice, 
may,  on  examination,  have  denied  all  participation  in  the  crime ;  in 
which  case  it  might  be  inferred  from  the  notes  of  his  evidence,  that 
iie  was  not  brought  forward  to  speak  to  transactions  in  which  he 
was  himself  engaged,  although  in  reality  he  was  so,  and  would 
on  that  ground  be  entitled  to  indemnity.  Again,  it  may  happen  that 
a  witness  has  been  brought  forward  by  the  Crown  without  suspicion 
of  complicity,  who,  nevertheless,  under  the  pressure  of  a  rigid  exami- 
nation, and  being  told  that  he  has  no  privilege  to  decline  answering 
such  questions,  may  divulge  facts  deeply  criminatory  of  himself. 
According  to  Mr  Stirling's  theory,  this  man  might  lawfully  be  tried 
for  the  crime  to  which  his  own  statements  had  directed  suspicion, 
because  he  was  not  put  into  the  witness-box  and  examined  ex- 
pressly as  an  accomplice.  That  fact,  however,  could  not  be  es- 
tablished by  the  judge's  notes  of  the  evidence. 

4.  It  may  be  said,  however,  that  the  fact  of  the  witness  having 
been  examined  as  an  accomplice  would  be^sufficiently  established  by 
the  judge's  notes  stating  that  he  had  been  judicially -admonished. 
True ;  but  would  the  omission  of  such  a  statement  in  the  judge's 
note-book  suffice  to  prove  the  assertion  that  the  accused  had  not 
been  examined  as  a  socius^  and  to  negative  his  plea  in  bar  of  trial  ? 
No  I  by  all  that  is  sacred  in  the  rules  of  evidence, — no  more  than 
the  omission  to  note  that  the  witness  was  sworn  would  prove  that 
his  evidence  had  been  given  without  the  sanction  of  an  oath.  We 
are  not  aware  that  the  judges  in  our  criminal  courts  are  in  the 
habit  of  noting  the  statements  that  are  sometimes  made  to  them  by 
the  public  prosecutor,  with  respect  to  witnesses  having  been  appre- 
hended on  suspicion  and  the  like ;  btit  we  presume  that  even  Mr 
Stirling  would  not  desire  that  the  liability  to  trial  should  be  deter- 
mined by  such  an  uncertain  criterion. 

How,  then,  is  the  plea  in  bar  of  trial  to  be  established  or  dis- 
I^roved?  Clearly  by  an  extract  from  the  records  of  the  Court 
before  which  the  prisoner  was  originally  examined.  Those  records 
(including  the  Books  of  Adjournal,  as  well  as  the  records  of  the 
Sheriff  Courts)  contain  in  every  case  a  list  of  the  witnesses  examined 
for  the  prosecution  and  for  the  defence,  but  give  no  information 
whatever  either  as  to  what  the  witness  has  said,  or  as  to  the  purpose 
for  which  he  was  adduced.  The  record  is  evidence  of  the  fact  that 
the  party  was  examined  as  a  witness ;  it  proves  that  fact,  and  no 
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more.    Nothing  more,  however,  is  requisite,  according  to  the  prac* 
tioe  of  the  Scotch  Courts,  to  secure  to  the  witness  an  absolute 
indemnity  from  prosecution  for  the  offences  chai|^  in  the  indictr 
ment  which  he  was  cited  to  support*    That  practice  has  been,  we 
may  say,  coeval  with  the  administration  of  criminal  law  in  the 
Coturt  of  Justiciary,  has  been  confirmed  by  many  solemn  decisions, 
is  known  to  every  lawyer  in  the  kingdom — is  every  year  and 
every  month  recognised  and  followed  in  trials  for  criminal  offences. 
Let  those  who  contend  for  a  restriction  of  the  rule  of  indemnity 
point  to  any  case  raising  the  plea  of  indemnity  in  which  there  has 
been  question  of  the  purpose  for  which  the  accused  was  adduced  as 
a  witness, — or  of  any  other  matter  except  the  identity  of  the  charge 
upon  which  he  gave  evidence^with  that  upon  which  he  was  indicted. 
Let  that  be  shown ;  let  even  the  possibility  of  ascertaining  by  evi- 
dence such  as  a  court  of  justice  could  accept,  the  charactv  in 
which,  or  the  purpose  for  which  the  party  has  been  examined,  and 
we  will  concede  Mr  Stirling's  proposition ;  for,  indeed,  the  distinc- 
tion which  he  takes  is  ^reasonable,  although  incapable  of  being 
applied  to  practice.    But  no  such  instance  can  be  cited,  as  we  shall 
proceed  to  show  by  an  examination  of  the  precedents. 

It  would  rather  appear — ^notwithstanding  the  opinicm  of  Baron 
Hume,  Sir  George  Mackenzie^  and  other  authorities  to  the  contrai; 
--*that  our  courts  have  never  at  any  time  refused  to  receive  the 
evidence  of  parties  supposed  to  be  implicated  as  accomplices;  and 
that  the  doctrine  of  the  exemption  of  such  witnesses  firom  liability 
to  indictment,  being  a  necessary  concomitant  of  their  admissibilit)' 
to  give  evidence,  has  ^wn  with  that  principle  of  the  common  hw. 
The  cases  mentioned  by  Lord  Meadowbank,  in  his  speech  in  Hare's 
case  (see  Report,  pp«  80,  it  seq.) — s.^.,  the  trials  of  the  Begent 
Morton,— ^f  the  persons  implicated  in  the  G-owrie  Conspiracy, — ^ 
well  as  the  case  of  Smithy  noted  by  Baron  Hume,  in  the  latter  part 
of  the  seventeenth  century — ^prove  conclusively,  if  proof  were  want- 
ing, that  the  objection  of  socius  eriminis  was  nev^  received  in  our 
law  to  the  effect  of  excluding  the  testimony  of  the  su^)ected  witness. 
Indeed,  it  would  rather  appear  that  the  case  noticed  by  Mackenzie 
was  an  exception  to  the  general  practice  of  the  time,  and  was  never 
of  any  authority.  In  the  case  of  SmWi  and  Brodie,  which  is  usaally 
cited  as  the  leading  authority  in  regard  to  the  admissibility  of  ac- 
complices)  it  was  stated  in  a  minute  by  Sir  Hay  Campbdl,  then 
{mbUc  prosecutor,  and  whidi  is  enterisd  in  the  records,  that  the 
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objection  otsodus  criminisy  *  however  it  may  affect  the  credibility  of 
the  witness,  yet  it  does  by  no  means  affect  his  admissibility,  as  is 
mil  known  in  the  practice  of  tfiis  Cou^tJ  And  npon  that  occasion, 
it  appears,  from  a  note  preserved  by  Bnmet,  that  Lord  Hailes  ex- 
pressed himself  in  the  following  terms,  adverting  to  what  Sir  George 
Mackenzie  says  of  the  usage  being  to  reject  socii  criminis — ^  That 
this  assertion  of  Sir  George  Mackenzie  was,  like  many  others  in  his 
work,  neither  fonnded  on  principle  nor  fact,  and  that  there  were 
instances  in  his  day  where  socii  criminis  were  admitted.'  The  im- 
portance of  the  historical  fact  to  which  we  have  here  directed  atten- 
tion, will  be  seen  when  we  come  to  refer  to  the  modem  authorities 
upon  the  question. 

In  the  case  of  Smith  and  Brodie  above  referred  to,  the  distinction 
pointed  at  in  Mr  Stirling's  speech  appears  to  have  been  formally 
raised  by  the  prisoner's  counsel :  ^  The  Dean  of  Faculty  replied 
that  Ainslie  was  not  in  the  situation  of  a  common  socius  criminis; 
that  he  liad  all  along  denied  the  accession  of  Mr  Brodie  to  the  crime 
libelled;  and  it  was  not  till  Mr  Brodie  was  on  his  way  to  or  arrived 
in  Edinburgh,  that  the  witness  could  be  prevailed  upon  to  say  any- 
thing,' etc.  Upon  the  objection  to  the  admissibility  of  the  witness 
being  repelled,  the  witness  was  sworn,  and  the  Lord  Justice- Clerk 
informed  him  ^  that  the  former  declarations  emitted  by  him  respect- 
ing the  crime  libelled  were  now  all  destroyed ;  that  nothing  he  had 
done  or  could  now  say  respecting  that  matter,  could  ever  militate 
against  himself  in  any  shape,  as  he  had  been  admitted  as  a  witness  J 
—(Creech's  Beport,  pp.  35-6.) 

Passing  over  the  cases  of  Jameson  in  the  year  1770,  and  Fairlie 
in  1775,  referred  to  by  Baron  Hume,  of  which  there  is  no  report, 
and  which  appear  to  have  involved  only  the  question  of  admissi- 
biUty,  we  come  to  the  case  of  David  Downie^  tried  for  high  treason 
in  1794,  before  a  special  commission,  consisting  of  the  Lord  Presi- 
dent, the  Lord  Chief  Baron,  Lord  Elskgrove,  Mr  Baron  Norton, 
Lord  Swinton,  and  Lord  Dunsinnan  (24  State  Trials,  p.  1).  The 
question  in  that  case  arose  in  this  way :  Mr  Aitchison,  a  member  of 
the  ^British  Convention,'  was  put  into  the  witness  box  to  prove  the 
proceedings  of  that  body,  which  were  alleged  to  have  been  of  a 
seditious  or  treasonable  nature.  He  was  not  brought  forward  by 
the  Lord  Advocate  as  an  accomplice,  and  was  not  admonished  as 
such.  But  after  a  number  of  questions  had  been  put  and  answered, 
a  question  as  to  the  identification  of  the  handwriting  of  the  secre- 
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taiy,  tending  to  involve  the  witness  in  complicity,  was  made  the 
subject  of  observation  by  the  prisoner's  counsel.  It  was  argued, 
that  although,  by  the  practice  of  courts  of  criminal  judicature  in 
Scotland,  a  witness  examined  for  the  Crown  is  secured  from  further 
prosecution  upon  the  facts  to  which  his  evidence  relates,  yet,  as  the 
proceedings  in  trials  for  treason  were  assimilated  to  those  of  the 
English  Courts,  it  was  the  duty  of  the  judge  to  inform  the  witness 
of  his  privilege  to  decline  answering  questions  which  might  criminate 
himself,  in  accordance  with  the  practice  of  the  Courts  in  England. 
This  case  is  chiefly  valuable  for  the  observations  made  by  the 
judges  in  contrasting  the  rules  of  evidence  on  this  subject  followed 
in  the  different  courts.  The  Lord  President  observed,  that  in  dril 
courts  in  Scotland,  if  a  question  were  put  tending  to  elicit  an  answer 
which  might  criminate  the  witness,  it  would  be  the  duty  of  the 
judge  to  intimate  to  the  witness  that  he  was  at  liberty  to  decline 
giving  an  answer  to  the  question ;  not  that  the  answer,  if  made, 
could  be  used  as  evidence  elsewhere,  but  that  it  might  lay  a  founda- 
tion for  his  being  prosecuted  b}''  giving  information  of  his  own  guilt 
^  But,'  said  his  Lordship,  with  respect  to  the  proceedings  in  courts 
of  criminal  jurisdiction,  ^I  always  understood  it  to  be  a  settled  rule, 
that  his  Majesty's  Advocate  prosecuting  for  the  King  could  not, 
after  making  use  of  the  evidence  of  an  accomplice  or  ^octtiir  cnmtnts, 

bring  the  witness  himself  to  trial  for  the  same  crime I  do 

not  profess  to  have  the  same  knowledge  of  the  law  and  practice  of 
England,  but  I  desire  to  be  informed  by  those  who  do  know  it, 
how  the  matter  is  understood  there,  and  in  trials  such  as  the  present ; 
or  at  least  I  desire  to  know  explicitly  from  his  Majesty's  Advocate, 
whether  this  witness,  Mr  Aitchison,  or  any  oilier  witness  who  maybe 
adduced  by  him  in  this  trialy  does  or  does  not  remain  exposed  to  be 
tried  by  him  for  the  same  crime.  If  I  receive  an  answer  in  the 
affirmative,  I  shall  think  it  my  duty  to  inform  the  witness,  when  a 
question  is  put  to  him  tending  to  criminate  himself,  that  he  is  at 
liberty  to  decline  answering  it.  But  if  I  am  assured  that  the  witr 
ness  runs  no  risk  of  being  prosecuted  himself,  being  virtually  or 
expressly  liberated  from  the  charge,  so  far  as  he  himself  may  be 
concerned,  in  consequence  of  his  being  called  as  a  witness,  and 
speaking  out  the  truth  in  this  trial,  it  will  be  my  duty  to  tell  him 
that  he  is  bound  to  speak  out  the  whole  truth,  and  that  he  is 
in  safety  so  to  do'  (24  State  Trials,  p.  29).  The  Loid  Advo- 
cate then  asstured  the  Court  that  he  would  not  bring  the  witness 
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to  trial  for  any  accession  to  the  crime  of  treason  charged  against 
the  prisoner,  so  far  as  the  witness  may  have  been  ^  accessory  to 
it,  previous  to  this  trial.'  In  conseqnence  of  the  assurance  of 
the  Lord  Advocate  (which  was  necessary  in  this  case,  only  be- 
cause the  trial  was  regulated  by  English  rules  of  procedure),  the 
question  was  allowed  to  be  put,  the  other  judges  concurring  in  the 
opinion  of  the  Lord  President  (24  State  Trials,  p.  30).  Li  this 
case  it  was  observed  by  the  judges,  that  if  a  witness  refused  to  speak 
oat  after  being  sworn,  he  would  not  be  entitled  to  an  indemnity 
against  future  prosecution, — an  observation  which  is -repeated  in 
some  of  the  subsequent  cases.^ 

Burnet,  whose  work  was  published  after  the  decision  in  Dorvnie^s 
case,  observes  (p.  417)  :  ^  In  the  case,  indeed,  of  an  accomplice,  it 
is  now  held  that  the  very  act  of  calling  and  examining  him  as  a  witness 
on  the  part  of  the  Crovnij  goesf^r  to  operate  as  a  discharge  or  acquittal 
to  him  of  prosecution  for  that  crime.'  In  ^a  note  to  this  sentence 
the  learned  author  traces  the  history  and  development  of  the  prin- 
ciple, referring,  among  other  authorities,  to  the  Act  31  Geo.  11., 
c  34,  sec.  20,  which  gives  indemnity  to  persons  examined  asparticeps 
or  socius  criminis  upon  charges  of  cattle-stealing ;  which  enactment 
the  author  regards  as  confirmatory  of  the  common  law,  and  adds : 
'  The  indulgence  takes  effect,  though  the  witness  should  not  crimi- 
nate his  associate,  if  he  candidly  answers  the  questions  that  are  put 
to  him  ;  but  it  is  a  privilege  which  belongs  only  to  witnesses  adduced 
by  the  public  prosecutor,  so  that  a  sociits  cited  as  a  witness  for  the 
panel  has  no  right  to  this  exculpation.'  Probably  the  true  construc- 
tion of  the  above-mentioned  enactment  is,  that  it  gave  in  cattle- 
stealing  cases  the  same  privilege  to  witnesses  examined  by  private 
prosecutors,  which  witnesses  examined  on  behalf  of  the  Crown  had 
at  common  law. 

If  any  doubt  can  be  supposed  to  have  remained  after  the  obser- 
vations in  Doumi^s  case  with  respect  to  the  common  law  privilege 
of  Crown  witnesses,  it  is  completely  removed  by  the  observations  of 
the  judges  in  the  comparatively  recent  case  of  Hare  v.  Wilson^  of 
which  there  is  a  separate  shorthand  report  published  in  1829.  As 
nientioned  in  our  former  article,  the  suspender.  Hare,  a  sodtis 
criminis  in  the  strictest  sense  of  the  term,  had  given  evidence  in  the 
prosecution  at  the  instance  of  Her  Majestj/s  Advocate  against  Burke 

^  See  also  the  cases  referred  to  in  the  State  Trials,  vol.  x.  p.  781 ;  vol.  xi.  p. 
1052 ;  and  vol.  xiii.  p.  194. 
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and  APDougally  which  is  reported  in  the  same  volnme.    At  the  pro- 
ceedings  upon  that  prosectition,  the  Court  had  granted  a  moUoo  for 
the  separation  of  the  trials  upon  the  different  charges ;  but  a  convic- 
tion having  been  obtained  upon  one  charge,  no  proceedings  were 
taken  upon  the  others,  and  npon  these  accordingly  Hare  was  not  ex- 
amined.   A  precognition  was  afterwards  commenced  at  the  instance 
of  the  relatiTes  of  one  of  the  parties  alleged  to  have  been  mnrdered  by 
Bnrke  and  Hare,  with  a  view  to  the  trial  of  Hare  npon  one  of  the 
charges  in  which  the  Crown  had  not  proceeded  to  trial.    Hsie 
brought  a  suspension,  founding  upon  his  indenmitj  as  a  Crown  wit- 
ness, in  bar  of  trial.    Informations  were  ordered,  in  which  the  whole 
question  of  the  privilege  of  Crown  witnesses  was  fully  argued  on 
both  sides  ;  and  the  result  was,  that  the  Court,  by  a  majority,  sub- 
pended  the  proceedings.    The  opinions  of  the  judges  are  reported 
at  great  length.     We  have  only  space  to  refer  to  the  opinions  of  the 
judges  forming  the  majority  of  the  Court  with  reference  to  the  extent 
of  the  protection  from  prosecution  enjoyed  by  Crown  witnesses. 
Lord  Pitmilly  does  not  refer  to  this  point  specially,  but  the  opinions 
of  Lords  Meadowbank  and  Mackenzie  and  the  Lord  Justice-Clerk 
are  clear  and  conclusive. 

Lord  Meadowbank,  upon  an  examination  of  the  older  authorities, 
came  to  the  conclusion  that,  from  the  earliest  times  in  which  we  have 
any  record  of  criminal  proceedings  in  Scotland,  witnesses  implicated 
in  the  crime  charged  were  equally  admissible  with  those  of  unim- 
peached  character.  He  proceeds  (p.  85) :  '  This  being  the  opinion 
I  have  formed  as  to  the  admissibility  of  an  accomplice  as  a  witness, 
I  acknowledge  that  without  going  farther,  and  without  even  having 
recourse  to  the  support  of  precedent,  I  should  have  presumed  that  at 
all  times  and  under  all  circumstances,  the  examination  of  a  mtnas 
must  have  operated  ipso  facto  as  an  immunity  to  him  from  subsequent 
prosecution  for  the  crime  respecting  which  he  was  called  upon  to  gite 
evidence.  In  truth,  so  irreconcileable  to  all  sound  reason  would  it 
be  to  hold  either  that  no  such  immunity  was  thereby  obtained,  or 
that  there  was  not  created  an  equitable  right,  as  in  England,  to  a 
pardon  (of  which  last  doctrine,  observe,  there  is  no  appearance  of 
there  having  been  any  existence  in  the  law  of  Scotland),  that  I  cannot 

imagine  how  any  socius  criminis  could  have  been  examined 

I  am  persuaded  that,  had  the  idea  ever  been  entertained,  that  a 
person  so  made  use  of  could  afterwards  himself  have  been  prosecuted 
for  the  same  offence,  your  Lordships  would  have  found  that  persons 
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in  that  predicament,  instead  of  being  admitted,  would  have  been 
nniformly  rejected.'  His  Lordship,  after  referring  to  the  cases 
already  noticed,  cites  the  case  of  Spiersj  tried  at  the  last  Commission 
of  Oyer  and  Terminer,  where  a  person  of  the  name  of  John  Eraser, 
being  called  as  a  witness,  stated  before  being  sworn,  that  he  had  been 
imprisoned  for  four  months  upon  a  charge  of  treason,  and  desired 
to  know  whether  he  appeared  as  a  principal  or  a  witness;  and 
whether  he  might  not  yet  be  brought  to  trial.  In  the  course  of  the 
discossion  which  ensued,  the  Lord  Justice-Clerk  observed:  'At 
Dumbarton  it  was  said  by  the  Lord  President,  that  on  no  account 
could  the  pyblic  prosecutor  prosecute  any  individual  lie  brought  into 
the  box  as  a  witness.^  Thereupon  the  Lord  Chief  Baron  Shepherd, 
addressing  the  witness,  informed  him, — ^  You  understand  you  are 
brought  here  as  a  witness,  and  that  you  are  to  speak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth;'  to  which  the  witness 
added,  ^and  that  I  am  not  to  be  considered  as  a  principal  any 
longer?'  The  Advocate  Depute  and  the  Lord  Chief  Baron  both 
replied, — 'Certainly  not.'  (Report,  p.  96.)  Lord  Meadowbank 
concludes  his  speech  by  observing  ^  that  no  stronger  proof  could  be 
adduced  in  support  of  the  views  I  have  had  the  honour  of  submit- 
ting to  your  Lordships,  than  the  fact  that  in  the  whole  history  of  the 
criminal  law  of  this  country  there  is  not  one  instance  to  be  found  of 
a  person  who  has  been  examined  in  open  Court,  from  which  an 
obligation  of  immunity  upon  the  part  of  the  public  prosecutor  was  to 
be  implied^  ....  ever  having  once  been  brought  to  trial  be- 
fore your  Lordships  or  your  predecessors'  (p.  99). 

^  The  protection,'  said  Lord  Mackenzie  in  the  same  case  (p.  11 1)^ 
^is  of  the  nature  of  a  judicial  arrangement  or  qiuisi  contract,  by 
which,  on  the  one  hand,  the  King's  Advocate,  as  representing  his 
Majesty  and  the  public,  does,  by  production  of  the  witness^  judicially 
extinguish  the  right  of  penal  prosecution  for  the  matter  in  which  the 
witness  is  produced ;  and,  on  the  other  hand,  the  socius  criminis  is 
deprived  of  his  right  to  decline  answering,  and  is  bound  to  give  evi- 
dence, however  it  may  criminate  himself  in  that  matter.  Such  I 
conceive  to  be  obviously  the  true  nature  of  the  constitution  of  this 
right  of  protection.  The  protection  plainly  4oes  not  depend  upon  Hie 
explanation  that  is  generally  made  by  the  Court  to  the  witness.  That 
may  easily  be  omitted ;  for  the  fact  of  any  witness  being  a  socius 
criminis  does  not  appear  on  the  indictment,  and  may  not  be  known 
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to  the  Court.     Nor  does  this  exphination  enter  the  record ;  nor  is 
its  form  that  of  an  act  of  the  Court,  constituting  a  right.    It  is  not 
even  made  by  the  presiding  jndge,  but  by  the  judge  who  swears  the 
witness.    The  omission  of  it  could  never  deprive  the  witness  of  his 
protection.    As  little  does  the  indemnity  depend  on  the  nature  of  the 
evidence  given  by  the  witness  generally.    It  takes  place,  and  has— 
provided  he  does  not  reiuse  to  give  evidence — been  explained  to  him 
before  he  gives  evidence  at  all.    It  was  perfectly  understood  in  the 
case  of  Brodie^  distinctly  explained  there,  as  well  as  in  every  case 
since,  that  the  witness  was  safe  in   speaking  the  truths — because, 
wliatever  his  evidence  should  be^  he  was  equally  free  from  punishment' 
The  Lord  Justice-Clerk's  opinion  is  equally  explicit.    He  sets 
out  by  observing  (p.  128),  ^that  it  is  the  undoubted  privil^e  of  his 
Majesty's  Advocate  to  use  as  witnesses  those  persons  whose  evidence 
he  deems  material  to  the  ends  of  public  justice,  and  to  assure  them 
that  upon  giving  evidence  he  will  never  bring  them  to  trial  for 
their  share  in  the  transactions  for  which  they  are  examined ;'  adding 
that,  ^  The  fact  of  the  socius  criminis  having  been  examined  and 
given  evidence  operates  an  entire  immunity  from  any  prosecution 
or  trial  on  account  of  that  transaction.'    Further  on  (p.  134)  he 
refers  to  the  case  of  Dreghom  (February  1807),  where  a  witness 
was  objected  to  on  the  ground  that,  being  implicated  in  the  affiray 
out  of  which  the  murder  had  arisen,  and  being  in  custody  by  mill- 
tary  authority,  and  liable  to  be  tried  by  court  martial  for  the  offisnce, 
the  Court  could  not  protect  him  against  the  consequences  of  such 
prosecution.     This  case,  said  his  Lordship,  was  decided  upon  the 
principle,  ^  that  the  fact  of  the  witness  having  been  examined  on  a 
criminal  trial  in  this  Courty  was  of  itself  sujfficient  to  protect  him  from 
any  prosecution  or  trial  in  any  Court  whatsoever  on  account  of  the 
transactions  as  to  which  he  was  examined.'   'And,'  he  added, '  though 
a  protest,  somewhat  irregularly,  was  attempted  to  be  offered  in  the 
Court  by  Lord  Cathcart,  the  Commander  of  the  Forces,  it  was  inti- 
mated that,  while  no  such  protest  would  be  received,  the  warrant  of 
the  Court  would  be  effectual  for  the  entire  security  of  the  witness.* 
In  concluding  this  branch  of  the  case  (p.  136),  the  Lord  Justice- 
Clerk  observed,  that  the  protection  which  the  witness  enjoys  from 
prosecution  cannot  be  rested  merely  on  a  contract  entered  into 
between  him  and  those  acting  under  the   authority  of  the  Lord 
Advocate.    That  compact,  no  doubt,  laid  the  foundation  of  what 
was  afterwards  perfected ;  but  it  was  the  fact  of  the  witness  having 
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given  his  evidence  in  the  presence  of  the  Court  which  completed 
his  iudomnity,  and  rendered  it  impossible  for  the  public  prosecutor^ 
if  he  could  be  supposed  to  be  actuated  by  views  so  different  from 
those  which  had  hitherto  guided  the  practice  of  the  department,  to 
turn  round  and  indict  the  witness  for  his  concern  in  any  of  the 
transactions  as  to  which  he  had  been  adduced  as  a  witness. 

The  citations  which  we  have  made  (and  they  might  easily  have 
been  extended)  appear  to  us  to  prove  the  accui^cy  of  the  Lord 
Advocate's  statement  in  the  House  of  Commons,  and  to  demon- 
strate the  perfect  generality  of  the  rule  according  to  which,  in  the 
words  of  Lord  Mackenzie,  the  Lord  Advocate,  by  production  of  the 
witness,  judicially  extinguishes  the  right  of  penal  prosecution  for  the 
matter  in  which  the  witness  is  produced.  That  this  rule  may  occa- 
sionally lead  to  the  escape  of  criminals  iirho  in  justice  to  society 
ought  to  have  been  brought  to  condign  punishment,  may  be  admit- 
ted ;  but  we  fear  that  this  is  but  a  necessary  consequence  of  a  rule 
salatary  in  its  results,  and  si^ccessful  in  its  operation.  If  it  is  desir- 
able to  limit  the  application  of  the  rule,  that  limitation  must  be 
imposed  by  the  authority  of  the  Legislature ;  and  we  have  yet  to 
learn  that  the  consequences  of  this  rule  of  law,  so  carefully  defined, 
so  authoritatively  determined  and  sanctioned  by  the  approval  of  so 
many  venerable  names,  have  been  such  as  to  call  for  legislative  in* 
terposition. 


Jjegal  IntelUgentL 


BOX  DAYS. 

EdinhurgK  Sd  July  1863.— The  Lords  appoint  Thursday  tho  3d  day  of  Sep- 
tember, and  Thursday  the  15th  day  of  October,  to  be  Box-days  in  the  ensuing 
Vacation. 

(Signed)       Dun.  M^Nbol,  LP.D, 

BILL  CHAMBER  ROTATION  OF  JUDGES. 

AuTUKN  Vacation,  1863. 

Monday,  20th  July  1863,  to  Saturday,  25th  July,    T .  Lord  Benholme. 

Monday,  27th  July,  to  Saturday,  8th  August,       .    .  Lord  Mackenzie. 

Monday,  10th  August,  to  Saturday,  22d  August,  .    .  Lord  Kinlocii. 

Monday,  24th  August,  to  Saturday,  5th  September,  .  Lord  Barcafle. 

Monday,  7th  September,  to  Saturday,  19th  September,  Lord  Gurriehill. 

Monday,  2lBt  September,  to  Saturday,  3d  October,    .  Lord  Benholme. 

Monday,  5\h  October,  to  Saturday,  17th  October,       .  Lord  Mackenzie. 

Monday,  19th  October,  to  Saturday,  3l8t  October,     .  Lord  Kinloch. 

Monday,  2d  November  to  Meeting  of  Gourt,      .    .    .  Lord  Obmidale.  * 

Bill  Ghambeb,  16(A  July  1863. 
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AUTUMN  CIRCUITS,  1863. 

West  Circuit. 

Lords  Justice-Clerk  akd  Cowan. 
Inverary — ^Thursday,  17th  September. 
.Srtr/iN^— Tuesday,  22d  September. 
Glasgow — Monday,  28th  September,  at  12  noon. 

Alexander  Moncrieff,  Esq.,  AdvoctUe-Depute. 

Robert  L.  Stuart,  CUrk. 

North  Circuit. 

Lords  Deas  and  Nea\'xs. 

P^riA—Thursday,  17th  September. 
Aberdeen — ^ThuiBday,  24th  September. 
Inverness — ^Tuesday,  29th  September. 

George  H.  Thohs,  Esq.,  Advocate-Depute. 

WiLUAM  Hamilton  Bell,  Cltrk. 

South  Circuit. 

Lords  Ardmillan  and  Jerviswoode. 

Jedburgh — ^Taeaday,  8th  September. 
Dumfries — Friday,  11th  September. 
Ayr — ^Wednesday,  16th  September. 

James  Arthur  Crichton,  Esq.,  Advocate- Depute. 

James  Aitken,  Clerk. 


The  Bar. — ^The  following  gentlemen  have  been  admitted  members  of  the  Bar 
during  the  present  year :— Idr  R.  L.  Cattanach,  Mr  John  William  Bums,  Mr 
William  Inglis,  and  Mr  Henry  James  Moncrei£f. 


EXTENSION  OF  THE  NEXT  WINTER  SESSION. 

The  following  Act  of  Sederunt,  extending  the  next  winter  seasion  of  the  flist 
and  Second  Divisions  of  the  Court  of  Session^  has  been  passed : — 

*  Edinburgh,  llth  Jtdy  1863. 

*  The  Lords  of  Council  and  Session  having  considered  a  representation  made 
to  them  bv  the  Lord  President  as  to  the  state  of  the  businete  of  the  Fiist 
Division  of  the  Court,  and  a  representation  by  the  Lord  Justice-Clerk  as  to  the 
state  of  the  business  of  the  Second  Division  of  the  Court ;  and  having  taken 
into  consideration  the  provisions  of  the  Act  of  Parliament  passed  in  the  2d  and 
8d  year  of  the  reign  of  her  Majesty,  cap.  36,  section  1 0,  do  hereby,  in  exercise 
of  the  powers  thereby  conferred  on  them,  enact,  direct,  and  dechune — 

*  I.  That  the  next  winter  session  of  the  Court,  in  so  far  as  regards  the  First 
and  Second  Divisions  thereof,  shall  oonmience  on  Monday  the  2d,  instead  of 
Thursday  the  12th  day  of  November  next,  for  the  disposal  of  causes  as  after- 
mentioned. 

*  II.  That,  as  the  object  of  the  foregoing  extension  of  the  next  winter  session, 
in  so  far  as  regards  the  Inner  House  First  and  Second  Divisions,  is  to  enable  these 
Divisions  respectively  to  dispose  of  certain  causes  on  their  respective  long  rolk 
and  it  is  desirable  that  these  causes  should  be  heard  without  interruption,  it  is 
hereby  enacted  and  declared,  that  the  foresaid  extension  shall  have  no  operation 
or  effect  except  for  the  hearing  and  disposing  of  such  causes  as  shall  be  set 
down  for  that  purpose  in  rolls  specially  applicable  to  the  period  of  such  extec- 
sion  of  the  session. 

*  And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of  Sederont 
and  to  be  published  m  the  usual  manner,  and  copies  thereof  to  be  transmitted 
to  both  Houses  of  Parliament,  in  terms  of  the  b^oro  recited  Act. 

*  Dun.  M'Neill,  LPJ): 
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Obttuabt. — Mr  Abercromby  R.  Dick,  adyocate,  Sheriff-Substitute  of  Ber- 
wickshire, died  at  Dunse,  on  the  afternoon  of  Monday  the  27th  July,  after  an 
illneaB  of  little  more  than  twenty -four  hours.  On  getting  out  of  bed  the 
previoiu  morning,  he  had  complained  of  headache,  wmch  gradually  increased 
daring  the  day,  and  notwithstanding  the  continuous  attentiofi  of  his  medical 
adviser,  Dr  Tait,  and  the  aid  of  Dr  Begbie,  who  was  telegraphed  for  from 
Edinbm'gh,  he  never  rallied.  We  understand  the  cause  of  death  was  congestion 
of  the  brain.  Mr  Dick  was  called  to  the  bar  in  1852,  and  has  only  held  his 
appointment  a  few  years.    His  loss  will  be  much  regretted. 


I0igt0t  nf  ^tmium. 


COURT  OF  SESSION. 


FIRST  DIVISION. 

Gray's  Trustees  v.  Robebtson,  et  e  contra. — June  19. 

Tnist — Conversion,  • 

Charles  Gray,  merchant  in  Forfar,  died  in  1811,  leaying  a  trost-dis- 
position  and  settlement,  and  relative  codicil,  by  which  he  conveyed  to  his 
trustees  specially  certain  heritable  property,  including  subjects  at  the 
Cross  of  Forfar,  with  a  power  of  sale  for  purposes  therein  expressed,  of 
the  property  other  than  that  situated  at  the  Cross ;  but  with  respect  to 
it  be  provided  that  it  should. not  be  sold  until  the  consent  of  his  surviving 
children  had  been  obtained.  The  property  was  never  sold,  and  the  pre- 
sent conjoined  actions  of  declarator  were  instituted  for  the  purpose  of 
determining  whether  the  interests  given  to  General  Gray,  one  of  the 
truster's  children,  devolved  upon  his  heir-at-law  or  his  executor.  The 
Lord  Ordinary  (Ardmillan),  by  interlocutor  dated  24th  June  1862,  found 
that  the  trust-deed  contained  no  direction  to  the  trustees  to  sell  the  sub- 
jects at  the  Cross,  and  no  power  to  the  trustees  to  sell  the  same,  except 
the  power  given  to  sell  after  ten  years,  with  consent  of  a  majority  of  the 
sorviving  children ;  that  the  said  subjects  at  the  Cross  bad  not  been  sold, 
that  the  requisite  consent  had  not  been  obtained,  and  that  the  interests 
had  been  dealt  with  as  heritable,  and  were  so  at  the  date  of  the  General's 
death.  He  accordingly  decerned  in  favour  of  the  heir-at-law.  The  exe- 
cutors having  reclaimed,  counsel  were  heard  upon  the  first  branch  at  the 
close  of  the  winter  session,  and  on  the  second  at  the  commencement  of 
the  present  session.  The  Court  to-day  adhered  to  the  Lord  Ordinary's 
interlocutor,  except  as  regards  certain  subjects  purchased  by  the  trustees, 
as  to  which  the  case  was  directed  to  be  re-heard  before  the  Lord  Ordinary. 

Richardson,  Loch,  and  Maclaurin  v.  James  Merrt  and  the  Shotis 
Iron  Company  ;  and  Robert  Lamond  v.  Do. — June  19. 

Prescription — Agenda  Account. 

The  first  of  these  actions  is  for  payment  of  an  account  to  a  firm  of 
Parliamentary  solicitors  in  London,  incurred  in  relation  to  certain  bills 
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Introduced  into  Parluunent  in  1854.  The  second  action  is  for  payment 
of  a  Glasgow  writer's  account  against  tbe  same  parties,  in  connection 
with  the  same  business.  The  last  items  in  both  accounts  are  dated  more 
than  three  years  before  the  summonses  were  signeted.  The  triennial  pre- 
scription was  pleaded  by  the  defenders  in  both  actions  as  regulating  the 
eviaence  admissible  in  proving  the  debts.  The  Lord  Ordmary  (Mac- 
kenzie) found  that  the  accounts  sued  for  had  undergone  the  trienmal 
prescription,  and  to-day  the  Court  adhered. 

Per  cwnam :  The  circumstance  of  the  pursuers  of  one  of  the  actions 
being  agents  in  London  did  not  interfere  with  the  applicability  of  the  plea 
of  prescription  to  an  account  sued  for  in  Scotland.  That  being  so,  and 
it  having  been  frequently  decided  that  writers'  accounts  fell  within  the 
statute  1579,  c  83,  the  only  question  was  whether  the  charges  in  the 
accounts  here  sued  for  were  of  such  a  kind  as  the  statute  applied  to. 
There  might  be  matters  in  accounts  rendered  by  a  writer  not  within 
the  plea  of  prescription ;  for  example,  where  a  writer  acted  also  in  the 
capacity  of  cashier,  the  disbursements  made  by  him  as  such,  in  paying 
annuities,  feu-duties,  premiums  of  insurance,  etc.,  would  not  be  withm  the 
statute.  On  the  other  hand,  disbursements  made  by  a  writer  in  the  coarse 
of  his  professional  employment,  and  incidental  to  matters  for  which  he 
made  professional  charges,  such  as  payments  to  clerks,  fees  to  counsel, 
fees  of  court  in  regard  to  processes,  etc.,  were  clearly  within  the  statute. 

iSttfp.  ixad  InLj  Macpherson  v,  Grahaic — June  23. 

Suspension — DefcadL 

In  an  advocation  6b  contingentiam  brought  at  the  instance  of  the  com- 
plainer  against  the  respondent,  complaining  of  certain  interlocutors  pro- 
nounced by  the  Sheriff  of  the  counties  of  Ross  and  Cromarty,  in  an  action 
of  removing,  at  the  instance  of  the  respondent  against  the  complainer. 
Lord  Kinloch  (Ordinary)  pronounced  the  following  interlocutor : — ^  Hav- 
ing called  the  cause  repeatedly  in  the  debate  roll,  in  respect  of  the 
advocator's  failure  to  find  caution  for  violent  profits,  in  terms  of  the 
interlocutor  of  28th  January  last,  and  no  appearance  being  now  made  for 
the  advocators,  decerns  against  them,  conform  to  the  conclusions  of  the 
summous  in  the  inferior  Court,  finds  the  advocator  liable  in  expenses,'  etc. 
Decree  for  the  taxed  amount  of  the  respondent's  account  of  expenses  was 
thereafter  pronounced  also  in  absence  of  the  complainer.  The  respondent 
having  charged  the  complainer  for  payment  of  the  amount  of  expenses 
contained  in  the  decree,  the  present  note  of  suspension  was  presented. 
The  Lord  Ordinary  (Barcaple)  refused  the  note  as  incompetent,  on  tbe 
ground  that  the  decree  sought  to  be  reduced  was  a  decree  m  /oroj  and 
that  it  was  incompetent  to  suspend  a  decree  of  the  Court  of  Se^on  pro- 
nounced m  faroj  except  upon  some  new  ground  emerging  after  the  date 
of  the  decree,  or  upon  the  ground  that  the  party  had  been  prevented  bj 
circumstances,  not  under  his  control,  from  prosecuting  his  cause  or  com- 
plying with  the  orders  of  the  (3ourt. 

To-day  the  Court  adhered  to  the  Lord  Ordinary's  interlocutor,  the 
Lord  President  observing  that  the  effect  of  holding  the  decree  sought  to 
be  suspended  to  be  a  decree  in  absence,  would  be  fiiat  every  decree  pro- 
nounced in  respect  of  a  party's  failure  to  attend  a  debate  would  hare 
that  character. 
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Ado^  Rose  v.  Kennedy. — June  24. 

Donation — Deposit-RecexpU 

This  was  an  adTOcation  from  the  Sheriff  Court  of  Aberdeenshire,  at  the 
instance  of  Hugh  Hose,  Tillykermack,  Conll,  against  John  Kennedy, 
farmer,  Dalrossaeh,  Strathdon,  execntor-dative  of  the  late  Alexander 
Kennedy,  fanner,  Bums  of  Cnlquoich,  Towie.  It  appeaifs  that  the  de- 
ceased Alexander  Kennedy  in  June  1858  deposited  L.400  belonging  to 
him  in  the  Union  Bank  at  Tarland  in  the  name  of  Rose,  who  was  his 
brother-in-law.  In  June  1859  and  May  1860  the  money  was  taken  up, 
and,  with  the  accraing  interest,  re-deposited  in  Rose's  name.  A  short 
time  after  Alexander  Kennedy's  death,  Rose  uplifted  the  money ;  but  the 
deceased's  brother,  John  Kennedy,  confirmed  as  executor-dative,  and 
raised  an  action  against  Rose  in  the  Sheriff  Court  of  Aberdeenshire  to 
recover  the  money,  on  the  ground  that  at  the  time  of  the  deceased's 
death  it  formed  part  of  his  personal  means  and  estate.  A  proof  having 
been  allowed,  it  appeared  that  the  re-deposits  were  made  by  the  de- 
ceased. Rose,  endorsing  the  deposit-receipts  to  enable  the  money  to  be 
uplifted,  and,  as  he  explained,  employing  the  deceased  to  transact  his 
bneiness  for  him,  because  he  was  otherwise  occupied  at  the  time.  It  also 
appeared  that  Rose,  allowed  the  money  to  remain  in  the  bank  for  two 
years  and  a  half,  and  never  paid  any  interest  upon  it  to  the  deceased ; 
on  the  contrary,  the  accruing  interest  was  added  to  the  principal  each 
year.  Also,  it  was  proved  that  the  deceased  was  on  the  most  intimate 
and  fnendly  terms  with  Rose.  The  Sheriff-substitute  (Watson)  decided 
in  favour  of  Rose,  but  the  Sheriff*  (Davidson)  recalled  the  interlocutor  on 
the  ground  that  the  presumption  of  law  is  against  donation,  and  that  the 
defender  had  failed  to  overcome  the  presumption.  The  defender  then 
broaght  the  case  into  the  Court  of  Session  by  a  note  of  advocation. 

A  msgority  of  the  judges  were  of  opinion  that  the  money  belonged  to 
Rose.  There  had  been  cases  in  which  it  had  been  held  that  the  endorsa- 
tion  of  a  deposit-receipt  did  not  prove  donation.  The  endorsation  of  a 
deposit-receipt  was  not  a  legitimate  mode  of  transferring  the  property  in 
its  contents.  It  was  merely  an  authority  to  uplift  these  contents.  If  the 
bank  paid  on  that  authority  it  was  absolved  from  all  responsibility,  the 
endorsee  becoming  the  endorser's  debtor  in  its  stead ;  but  it  was  not  so, 
when  one  man  deposits  money  in  another's  name.  That  doesn't  make  the 
latter  the  former's  creditor  in  any  sense.  The  present  case  was  much 
stronger  than  if  the  deceased  had  put  a  sum  of  money  into  Rose's  hand. 
What  had  taken  place  was  not  at  all  surprising,  cousidering  the  intimacy 
of  the  parties,  their  relationship,  and  the  fact  that  the  deceased  was  at 
the  time  an  old  man  without  children.  Their  Lordships  were  therefore 
of  opinion  that  the  Sheriff  had  gone  wrong,  and  that  the  defender  must 
be  assoilzied 

Ix>rd  Deas  dissented.  This  was  a  case  in  which  proof  prout  de  jure 
was  clearly  competent.  Farther,  the  onus  of  proof  was  on  the  party 
alleging  donation.  Taking  these  things  together,  he  (Lord  Deas)  thought 
the  defender  had  entirely  failed  to  prove  that  the  deceased  had  made  a 
gift  of  the  sum  of  L.400  to  him  in  1858. 
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Campbeix's  Tbctstbes  V.  Camfbell'b  Executors. — June  30. 

Writ— Testing  Clause. 

This  is  an  action  of  reduction  of  a  deed  signed  by  the  late  George 
Gunning  Campbell  and  his  brother  William.  One  of  the  grounds  of  re- 
duction is,  that  the  attesting  witnesses  did  not  both  together  see  the  parties 
to  the  deed  subscribe,  or  hear  them  acknowledge  their  subscriptions.  A 
minute  was  lodged  for  the  parties  to  the  present  action,  admitting  that 
the  signatures  of  the  Messrs  Campbell  were  acknowledged  to  each  witness 
separately,  the  one  not  being  present  when  the  acknowledgment  was  made 
to  the  other — that  the  acknowledgment  was  made  to  each  witness  in  the 
same  room  and  on  the  same  day,  and  that  each  witness,  after  the  acknow- 
ledgment was  made  to  him,  signed  the  deed  as  witness  in  presence  of  both 
William  and  George  Gunning  Campbell.  It  was  contended  for  the  pur- 
suers that  the  acknowledgment  of  a  party's  signature  to  a  deed  before 
witnesses  was  a  solemnity  which  could  only  be  proved  by  the  concurring 
attestations  of  two  witnesses,  both  present  when  the  single  fact  of  ac- 
knowledgment took  place. 

To-day  the  Court  held  that  the  deed  was  validly  executed,  obsening 
that  the  question  had  been  virtually  decided  in  Robertson  v.  M^Caig,  1st 
December  1823. 

Campbell's  Trustees  v.  Campbell  and  Others. — July  3. 

Process — Restriction, 

This  IS  a  process  of  multiplepoinding,  at  the  instance  of  three  trustees, 
two  of  whom  are  real  raisers,  and  the  third  a  nominal  raiser.  After  the 
summons  was  served  and  called,  the  pursuers  and  real  raisers  lodged  a 
minute  abandoning  the  conclusions  of  the  action  in  regard  to  a  sum  of 
L.5000  therein  referred  to,  and  restricting  the  conclusions  and  the  con- 
descendence of  the  fund  tin  medio  accordingly.  The  summons  was  enrolled 
on  the  30th  of  May,  and  the  minute  of  restriction  was  not  lodged  till  the 
17th  June ;  but  in  the  printed  roll  which  was  called  on  the  2d  of  Jane, 
the  words  '  as  restricted  by  minute  *  appeared,  though  the  official  note 
of  enrolment,  dated  the  20th  of  May,  did  not  contain  these 'words.  The 
pursuers  and  nominal  raiser,  who  was  also  a  defender  in  the  action,  ob- 
jected to  the  competency  of  the  proposed  restriction.  The  Lord  Ordinary 
( Jerviswoode)  refused  to  give  effect  to  the  minute  of  restriction ;  and  the 
pursuers  and  real  raisers  having  reclaimed,  the  Court  unanimously  ad- 
hered to  the  Lord  Ordinarv's  interlocutor. 

WOTHERSPOOK  AND  SiMPSON  V,  PeNNEY  AND  SON. — Jufy  3. 

Charter-Party — Stamp  Laws. 

This  18  an  advocation  from  the  Sheriff  Court  of  Glasgow.  The  pnrsners 
are  owners  of  the  brigantine  ^  Eagle,'  of  Glasgow,  and  the  defenders  are 
commission  merchants  there.  The  action  is  for  the  freight  of  the  ^  Eagle' 
to  Buenos  Ayres,  and  the  alleged  contract  is  contained  in  two  letters,  one 
dated  8th  November  and  the  other  16th  November  1860.  The  Court 
held  that  the  two  letters  together  forrned  a  charter-party,  and  required  to 
be  stamped,  and  that  the  stamping  of  the  letter  with  an  agreement  stamp 
and  the  payment  of  L.IO  of  penalty  did  not  cure  the  defect,  as  a  charter- 
party  could  not  be  stamped  after  a  month  from  its  date.    They  accord- 
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inglj  recalled  Sir  A.  Alison's  iuterlocator,  and  dismissed  the  action, 
finding  the  pursuers  liable  in  expenses. 

Johnston  r.  Edinburgh  and  Glasgow  Railway  Company. — July  4. 

Solatium — Evidence. 

This  was  a  case  in  which  a  widow  claimed  damages  and  solatium  against 
the  Companj  for  the  death  of  her  husband  in  the  late  collision  at  Winch- 
burgh.  The  defenders  moved  the  Court  for  a  diligence  to  recover  from 
hw  agents  correspondence  and  other  documents  tending  to  show  that  at, 
and  for  some  time  prior  to,  the  death  of  her  husband,  the  pursuer  had  had 
in  contemplation  the  bringing  an  action  to  have  the  marriage  declared  a 
DQllity.  The  application  was  supported  on  the  ground  that,  if  this  were 
so,  she  was  not  entitled  to  damages  for  injury  to  feelings ;  and  was  op- 
posed by  the  pursuer  on  the  ground  of  the  irrelevancy  of  the  matters 
soaght  to  be  proved,  and  the  confidentiality  of  the  documents  sought  to 
be  recovered. 

The  Court  unanimously  refused  the  application,  and  found  the  Com- 
pany liable  in  expenses. 

Aitken  (Gollectob  of  Abrears  of  ANNumr-TAx)  v.  Dick,— Jufy  7. 

Process — Lis  dtUn. 

In  this  case  the  Lord  Ordinary  pronounced  an  interlocutor  sustaining 

a  plea  of  Us  dUbi  pendens  which  had  been  stated  for  the  defender.    The 

facts  are  these : — On  29th  December  1862,  this  action  was  instituted  by 

the  execution  of  the  summons.    On  10th  December,  an  interlocutor  was 

pronounced  in  a  Sheriff  Court  action,  at  the  instance  of  the  same  pursuer 

against  the  same  defender,  and  with  the  same  conclusions — dismissing  it 

as  incompetent,  and  finding  the  defender  entitled  to  expenses.    On  dOth 

December,  another  interlocutor  was  pronounced  in  the  same  Sheriff  Court 

action,  approving  of  the  auditor's  report  on  the  defender's  taxed  account, 

and  decerning  for  the  amount  thereof.  It  was  maintained  by  the  defender, 

that  on  the  29th  and  30th  of  December  there  was  a  double  dependence 

of  the  same  suit.    The  Lord  Ordinary  ( Jerviswoode)  sustained  the  plea  of 

lii  aWn^  and  dismissed  the  actions.    It  was  maintained  for  the  reclaimer, 

that  whatever  may  have  been  the  state  of  the  law  prior  to  the  passing  of 

the  Court  of  Session  Act  (1850),  by  the  2dd  section  of  that  statute  it  was 

declared  that  an  action  was  not  in  dependence  till  the  summons  had  been 

enrolled ;  and  further,  that  when  an  action  was  dismissed  as  incompetent, 

and  nothing  remained  but  the  question  of  expenses,  there  was  not  room 

(oT  a  plea  of  Us  alibiy  because,  so  far  as  the  pursuer  was  concerned,  the 

action  was  finally  out  of  Court. 

The  Court  nhanimously  adhered  to  the  Lord  Ordinary's  interlocutor, 
dismissed  the  action,  and  found  the  respondent  entitled  to  additional 
expenses. 

The  Qbeat  North  of  Scotland  Railway  Company  r,  Cruiokshank 

OR  Gauld,  and  Others. — July  8. 

MulUplepoinding — Heir  and  Executor. 

In  1853  the  pursuers  bought  from  Mr  James  Gauld  a  small  piece  of 
ground,  at  the  price  of  L.140.    A  minute  of  sale  was  executed,  but  be- 

TOL.  VU.— NO.  LXXX.  AUGUST  1863.  '  3  II 
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fore  a  disposition  could  be  got  signed  Ganld  died.  Under  these  circum- 
stances, according  to  a  well-estabiisbed  principle  of  law,  Ganld's  executor 
had  right  to  the  price,  whilst  his  heir  was  bound  to  implement  the  sale. 
Ganld's  executrix  recently  raised  an  action  for  the  price.  The  parsaere, 
on  this,  raised  the  present  process  of  multiplepoinding  and  declarator 
(presumably  at  the  expense  of  the  fund  in  medio),  for  the  purpose  avowedly 
of  bringing  both  heir  and  executrix  into  the  field,  consigning  the  price, 
and,  as  they  express  it  in  their  condescendence,  protecting  the  rights  and 
interests  of  the  pursuers. 

The  Lord  Ordinary  (Kinloch)  dismissed  the  action  in  so  far  as  it  was 
an  action  of  multiplepoinding.  His  Lordship  held  that  such  a  process 
was,  in  the  circumstances,  incompetent.  There  was  no  double  distress. 
The  heir  was  not  making  any  demand  for  the  price. 

The  Court  to-day  adhered,  finding  the  pursuers  liable  in  expenses. 
Their  Lordships  proceeded  on  the  same  grounds  as  the  Lord  Ordinary, 
and  on  the  further  consideration  (as  stated  by  Lord  Curriehill),  that  the 
pursuers  had  a  clear  remedy  by  -consigning  the  price  under  the  Lands 
Clauses  Act. 

Adv.^  Ikgus  and  Wakefield  v.  Phiujps.— Jiify  10. 

Reparation — Injury. 

This  was  an  advocation  from  the  Sheriff  Court  of  Lanarkshire.  The 
action  was  at  the  instance  of  William  Phillips,  who  was  some  time  in  the 
employment  of  Messrs  Inglis  and  Wakefield,  calico  printers,  Glasgow, 
concluding  that  his  employers  should  be  found  liable  in  the  sum  of  L.150, 
in  name  of  damages,  for  bodily  injuries  sustained  by  him  while  in  their 
employment,  which  he  said  were  referable  to  their  fault,  or  to  the  fanlt  of 
those  for  whom  they  were  responsible.  The  grounds  of  action  were:— 
(1)  That  the  pursuer  was  employed  by  the  defender  at  a  dangerous  occn- 
pation,  for  which  his  age,  he  being  only  fourteen  years  and  some  months 
old,  unfitted  him  without  proper  superintendence  or  assistance;  and  (2) 
that,  while  he  had  an  assistant  in  this  occupation,  that  assistant  was 
absent  at  the  time  when  the  accident  happened,  on  the  express  directions 
of  the  foreman.  The  machine  in  the  working  of  which  the  accident 
occurred  was  a  hydro-extractor — ^an  instrument  for  drawing  the  damp  out 
of  wet  cloth.  The  accident  happened  so  far  back  as  the  year  1855.  For 
the  defence  it  was  pleaded  that  the  machine  was  not  a  dangerous  one,  and 
that  it  was  usual  to  employ  young  people  of  the  pursuer's  age  in  working 
it.  It  was  further  specially  pleaded  that  the  accident  happened  throngh 
the  pursuer's  own  fault  and  carelessness,  in  respect  it  had  occurred  from 
the  violation  of  express  rules.  On  these  grounds  of  action  and  defence, 
eridence  having  been  led  at  some  length,  the  Sheriff-substitute  (Smith) 
found  that  the  pursuer  had  failed  to  prove  his  case,  and  assoilzied  the 
defender.  On  appeal,  the  Sheriff  (Sir  Archibald  Alison)  reversed  his 
Substitute's  interlocutor,  and  found  the  defender  liable  in  L.20  of  damages. 
The  case  was  then  carried  by  advocation  to  the  Court  of  Session,  and 
came  in  the  first  instance  before  Lord  Mackenzie,  who  found  that  the 
accident  had  happened  through  the  pursuer's  own  recklessness,  and  ac- 
cordingly returned  to  the  interlocutor  of  the  Sheriff-substitute. 

The  Lord  President  delivered  the  opinion  of  the  Court,  which  was  to 
the  effect  that  the  judgment  of  the  Sheriff-substitute  and  of  the  Lord 
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Ordinary  was  right,  in  respect  that  the  pnrsner  had  failed  to  show  that  he 
was  employed  by  the  defender  at  a  dangerous  machine  for  which  his  age 
unfitted  him,  and  that  the  evidence  satisfactorily  instructed  that  the  acci- 
dent happened  through  the  pursuer's  own  fault,  and  in  consequence  of  the 
disobedience  of  rules  with  which  he  had  been  specially  charged. 

Pet  and  Note^  Mattland  (Pergusson's  Factor). — Jidy  11. 

Guardian  and  Ward. 

This  is  an  application  by  Lauderdale  Maitland,  Esq.  of  Eccles,  factor 
loco  Moris  to  Robert  Cutlar  Fergusson,  Esq.  of  Craigdarroch,  lor  ap- 
proval of  past  and  for  authorHy  to  make  additional  expenditure  on  that 
estate.  lu  1860,  on  the  factor's  application,  the  Court  authorized  him 
to  expend  in  repairs  a  sum  of  upwards  of  L.3000,  being  the  amount 
according  to  estimate  necessary  for  executing  certain  repairs  on  the 
mansion-house,  offices,  and  porter's  lodge.  The  expense  of  the  repairs 
executed  by  the  factor  exceeded  considerably  the  estimated  sums,  and  he 
has  already  expended  upwards  of  L.800  in  addition  to  what  was  autho- 
rized. He  now  petitions  the  Court  to  approve  of  this  additional  expendi- 
ture, and  to  grant  him  authority  to  expend  nearly  L.2000  more,  which 
he  says  is  necessary  to  complete  the  works  already  begun. 

The  Court  refused  this  application,  holding  that  to  grant  it  would  be 
pessimi  exempU,  The  factor,  having  executed  repairs  beyond  those  autho- 
rized by  the  Court,  must  take  his  chance  of  being  able  to  show,  in  ac- 
eoanting  with  his  ward,  that  the  expenditure  was  in  rem  versum  of  him, 
and  so  a  good  item  of  charge  against  him.  Their  Lordships  hoped  this 
would  be  the  case,  as  they  had  no  reason  to  suppose,  though  the  factor 
had  acted  rashly,  that  he  had  done  so  in  bad  faith. 

Adv,f  Napier  and  Sons  v.  Cameron  and  Waterston. — July  15. 

Contract — Freight, 

In  this  case  the  respondents  brought  an  action  in  the  Sheriff  Court  at 
Olasgow  for  recovery  of  the  freight  of  certain  logs  of  wood  conveyed  by 
them  on  the  employment  of  the  advocators  from  Liverpool  to  Glasgow. 
They  sued  for  freight  at  the  rate  of  L.8  per  log.  The  defence  stated  in 
the  Court  below  was,  that  the  parties  had  contracted  for  the  conveyance 
of  the  logs  in  question  at  the  rate  of  L.4,  5s.  per  log,  and  that  the  pur- 
Boers  (respondents)  were  not  entitled  to  claim  a  greater  rate  of  freight, 
in  reply,  it  was  stated  that  the  contract  in  question  was  entered  into  on 
the  representation  that  the  logs  were  each  from  four  to  five  tons  weight, 
whereas  on  inspection  they  turned  out  to  be  double  that  weight ;  that 
when  this  was  discovered,  the  respondents  refused  to  carry  out  the  said 
contract,  and  that  it  never  was  acted  upon,  but  that  the  logs  had  been 
conveyed  to  Olasgow  under  a  subsequent  verbal  contract,  which  had  left 
the  freight  unspecified.  It  was  farther  maintained  that  the  freight  sued 
for  was  moderate  and  reasonable  in  the  circumstances.  After  a  proof, 
the  Sheriff-substitute  found  for  the  defenders  (advocators),  but  his  judg- 
ment was  reversed  by  the  Sheriff;  whereupon  this  advocation  was 
brought. 

The  Lord  President,  who  delivered  the  opinion  of  the  Court,  said  that 
there  was  room  for  difference  of  opinion  on  the  evidence,  but  on  the 
whole  he  thought  the  judgment  of  the  Sheriff  should  be  adhered  to.     The 
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onu8  was  on  the  defenders  to  show  that  the  logs  were  conyeyed  under  the 
written  contract,  and  they  had  failed  in  making  this  out. 

Susp.f  M^KiNNEY  r.  G.  Van  Heck  and  Co. — July  15. 

Promissory  Note — Diligence. 

This  is  a  snspension  of  a  charge  by  G.  Yan  Heck  and  Co.,  fruit  ex- 
porters, Dordrecht,  Holland,  on  a  document  in  the  following  terms : — 

« L.50.  Glasgow^  24tk  October  1862. 

^  At  fourteen  days  after  date,  I  accept  to  pay  to  Messrs  G.  Van  Heck 
and  Co.,  or  order,  the  sum  of  fifty  pounds  sterling  value  received. — ^Mr 
John  M'Kinney,  fruit  merchant,  Bazaar,  Glasgow.' 

The  signature  '  John  M^Kinney '  was  written  across  the  face  of  this 
document,  and  is  admittedly  the  signature  of  the  suspender.  The  ground 
of  snspension  is,  that  this  document  is  not  a  regular  promissory  note,  and 
is  not  therefore  entitled  to  the  privilege  of  summary  diligence  being  done 
on  it. 

The  Court  repelled  the  reasons  of  suspension,  holding  that  the  docu- 
ment on  which  the  charge  proceeded  was  a  promissory  note. 

Craig  r.  Greio  and  McDonald. — July  16. 
Poor — Settlement, 

This  is  an  action  at  the  instance  of  the  Inspector  of  Poor  of  the  parish 
of  St  Cuthbert's  against  the  Inspector  of  Poor  of  the  burgh  parish  of  the 
city  of  Edinburgh,  and  the  Inspector  of  Poor  of  the  parish  of  Lasswade, 
for  relief  of  certain  advances  made  by  the  pursuer  to  a  pauper  of  the 
name  of  James  Smith.  When  the  case  was  debated  last  year,  the  Court 
fonnd  the  following  facts  proved : — 1.  That  the  pauper  James  Smith  was 
bom  in  the  City  Parish  of  Edinburgh.  2.  That  he  is  the  lawful  son  of 
the  late  James  Smith,  some  time  a  soldier  in  the  42d  Regiment,  who  was 
bom  in  the  parish  of  Lasswade,  and  died  in  August  1851.  8.  That  it  is 
not  proved  that  the  pauper's  father  had,  at  the  time  of  his  death,  a 
settlement  by  residence  in  the  City  Parish  of  Edinburgh,  or  any  other 
parish.  4.  That  on  7th  August  1857,  the  pauper,  who  was  then  about 
sixteen  years  of  age,  and  had  become  unable  from  disease  to  support 
himself,  became  chargeable  on  the  parish  of  St  Cuthbert's.  5.  That  at 
that  date  the  pauper  had  no  settlement  by  residence  in  any  parish.  6. 
That  it  is  not  proved  that  either  the  pauper's  father  or  mother,  or  the 
pauper  himself,  were  proper  objects  of  parochial  relief,  until  he  became 
chargeable  on  the  parish  of  St  Cuthbert's  as  aforesaid. 

With  these  findings  the  papers  were  appointed  to  be  boxed  to  the  other 
judges,  with  a  view  to  their  giving  their  opinions  on  the  question — 
'  Whether  the  City  Parish  of  Edinburgh  or  the  parish  of  Lasswade  is 
bound  to  relieve  the  parish  of  St  Cuthbert's  t' 

The  whole  Court  (Lords  Cowan,  Neaves,  Einloch,  and  Ormidale  dis- 
senting) have  decided  that  the  pauper's  settlement  is  in  the  parish  of  his 
birth,  and  not  in  the  parish  of  his  father's  settlement,  and  that  the  City 
Parish  is  therefore  bound  to  relieve  St  Cuthbert's. 
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DuipSET  V.  Dalbtuple  and  Others  (Macfablane's  Tbustees). — 

Jvly  17. 

Diligence^^Regigtration  Clause, 

This  was  a  stiBpension  of  a  charge  for  payment  of  t!ie  rent  of  a  mineral 
field  in  Stirlingshire,  on  the  groand  that  the  coal,  one  of  the  subjects 
ktj  was  exhausted  before  the  tenant  entered  into  possession ;  that  the 
landlord  had  improperly  shut  up  a  part  of  the  road  forming  the  tenant's 
access  to  the  subjects ;  and  that  the  new  portion  substituted  for  it  was 
80  badly  made  as  to  be  impassable  for  carts.  There  were  also  two  objec- 
tions to  the  form  of  the  diligence — 1st,  On  the  ground  that  the  Personal 
Diligence  Act,  1  and  2  Vict.,  cap.  114,  requires  that  both  the  date  and 
the  nature  of  the  extract,  and  the  decree  or  obligation  on  which  it  pro- 
ceeds, should  be  stated  in  the  charge,  whereas  the  charge  in  this  case 
contained  only  the  date  of  the  extract ;  and,  2dly,  That  the  short  form  of 
registration  clause  sanctioned  by  the  Titles  to  Land  Act,  1860,  is  not 
applicable  to  leases.  The  words  used  in  the  statute  are,  '  all  deeds  and 
writings  whatever;'  but  it  was  maintained  that  the  meaning  of  these 
words  was  controlled  by  the  interpretation  clause,  which  defmes  the  word 
*  deed '  by  enumerating  a  great  variety  of  deeds,  among  which  leases  are 
not  mentioned. 

The  Lord  Ordinary  on  the  Bills  refused  the  note  of  suspension,  and  the 
Court  adhered.  On  the  second  point,  the  Lord  President  observed  that 
the  object  of  the  interpretation  clause  of  the  Titles  to  Land  Act  was  to 
extend  the  meaning  of  the  word  ^  deed,'  not  to  limit  it ;  and  that  the 
words  *  any  deed  or  writing  whatever '  were  perfectly  general. 

SECOND  DIVISION. 

Alexander  Leith  of  Fbeefield  and  Glenkindie  v.  Dame  Mary 

Leith  and  Others. — June  19. 

Entail — Eevocatian* 

The  eldest  son  and  heir-at-law  of  the  late  Sir  Alexander  Leith  brings 
this  action  of  reduction  ex  capite  lecti  against  Sir  Alexander's  testa- 
mentary trastees,  for  the  purpose  of  reducing  the  codicil  executed  by  Sir 
Alexander  on  the  14th  February  1859.  This  codicil  revokes  certain 
iostractions  as  to  entailing  the  lands  of  Gnlquoichs  contained  in  the  de- 
ceased's trust  disposition  and  settlement  of  1854,  and  proceeds  further 
to  make  a  new  conveyance  in  fee*simple  in  favour  of  certain  persons, 
to  the  exclusion  of  the  heir-at-law.  The  conclusions  for  reduction  in 
this  action  are  directed  against  the  new  conveyance  only,  and  expressly 
exclude  that  part  of  the  codicil  which  revokes  the  instructions  to  entail. 
Sir  Alexander  Leith,  when  he  executed  a  settlement  of  his  general  estate 
in  I854y  was  heir  of  entail  in  possession  of  the  estates  of  Freefield 
and  Qlenkindie,  and  therefore  not  being  in  a  position  to  make  them 
the  subject  of  conveyance,  he  excepted  them,  but  conveyed  his  whole 
other  means  and  estate,  heritable  and  moveable ;  and  after  this  general 
conveyance  he  made  a  special  conveyance  of  the  lands  of  Culquoichs, 
which  was  the  only  fee-simple  land  estate  he  possessed.  The  directions 
given  to  the  trustees  as  to  this  estate  were  to  entail  it  on  the  truster*s 
eldest  son,  and  the  same  series  of  heirs  and  substitutes  as  in  the  entails 
of  Glenkindie  and  Freefield.     With  regard  to  the  residue  and  remainder 
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of  his  means  and  estate,  he  directed  the  trustees  *  to  pay  orer  the 
residue,  and  divide  the  same  among  my  said  younger  children.'  In  1857 
Sir  Alexander  executed  a  codicil,  containing  exphuiations  as  to  the  cod- 
ditions  of  the  entail ;  and  in  1859  he  executed  a  second  codicil  (the  one 
under  reduction),  which  revokes  the  instructions  to  the  trustees  to  entail 
and  contains  a  conveyance  settling  the  estate  in  fee-simple  on  his  second 
sou,  and  failing  him,  on  other  heirs.  The  defenders  plead,  that  as  the 
conveyance  in  this  codicil  does  not  take  effect,  and  as  the  revocation  con- 
tained in  it  annuls  the  directions  to  entail,  the  special  conveyance  in  the 
trust  deed  has  the  effect  of  throwing  the  lands  of  Culquoichs  into  the 
general  estate,  to  be  disposed  of  in  terms  of  the  residue  clause. 

The  Lord  Ordinary  (Mackenzie)  found  that  the  pursuer  was  entitled 
to  reduce  the  codicil  in  so  far  as  it  conveyed  in  fee-simple  the  lands  of 
Culquoichs,  and  therefore  repelled  the  defences.  The  defenders  having 
reclaimed,  the  Court  adhered,  with  expenses. 

Henry  Chetne  (Collector  of  the  Ministers'  Widows'  Fund  p.  A.  S. 
Cook  and  OruEBs,  Trustees  of  Ladhope  Church. — June  19. 

Church' Actj  54  Geo.  IIL^  c.  169. 

The  parish  of  Ladhope  became  vacant  on  the  17th  December  1857, 
when  its  then  minister,  the  Rev.  James  Smith,  was  translated  to  another 
parish.  The  vacancy  was  not  supplied  till  the  25th  June  1858,  when  the 
Rev.  Robert  Blacklock  was  inducted  as  minister.  In  the  present  action 
the  collector  of  the  Widows*  Fund  claims,  under  the  12th  section  of  tlie 
Act  of  54  Geo.  III.,  cap.  169,  the  stipend  that  effeired  during  the  vacancy. 
The  parish  of  Ladhope  was  erected  quoad  sacra  by  a  decree  of  the  Com- 
mission of  Teinds  in  July  1855 ;  and  the  defenders,  who  are  the  trustees 
under  the  deed  of  constitution  granted  by  the  General  Assembly,  contend 
that  the  vacant  stipend  should  be  applied  to  the  augmentation  of  the 
benefice  and  the  benefit  of  the  institution.  The  12th  section  of  54  Geo. 
III.,  cap.  169,  upon  thfe  construction  of  which  the  discussion  turned,  pro- 
vides '  that  when  any  parish  in  the  Church  of  Scotland  becomes  vacant, 
by  the  death,  translation,  resignation,  or  deprivation  of  an  incumbent 
holding  the  pastoral  cure  and  benefice  of  such  parish,  and  that  Tacaat 
stipend  thereby  arises  subsequent  to  the  crop  and  year  1818,  such  vacant 
stipend,  in  so  far  as  it  has  heretofore  been  applicable  by  the  patron  to 
pious  purposes,  shall  thenceforth  and  in  all  time  to  come  be  levied  in  man- 
ner hereinafter  mentioned,  and  paid  to  the  said  general  collector,  who  is 
hereby  authorized  to  levy  and  discharge  the  same  by  himself,  his  deputies 
or  factors ;  and  he  is  also  hereby  authorized  and  required  to  apply  the 
produce  thereof  to  the  purposes  of  this  Act,  under  the  directions  of  the 
trustees  appointed  to  manage  the  said  fund,  any  hiw,  statute,  or  custom 
to  the  contrary  notwithstanding.'  • 

The  Lord  Ordinary  (Jerviswoode)  decerned  in  the  pursuer's  favour, 
and  the  Court  adhered. 

Adamson  (Inspector  op  Poor  op  the  City  Parish  op  Glasgow) 
r.  The  Clyde  Navigation  Trustees. — June  26. 

Poor — A  ssessmenL 

This  was  an  action  at  the  instance  of  the  Inspector  of  Poor  of  the  City 
Parish  of  Glasgow,  the  leading  conclusion  of  which  was,  that  the  de* 
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fenders,  the  Parliamentary  Trustees  for  ImproTing  the  Navigation  of  the 
Biver  Cljde,  are  liable  to  be  assessed  for  the  support  of  the  poor  in  the 
City  Parish  of  Glasgow,  under  the  provisions  of  the  Poor  Law  Amend- 
ment Act,  in  respect  of  lands  and  heritages  belonging  to  and  occupied  by 
them  within  the  said  parish.    The  defenders  pleaded  that,  as  the  property 
was  vested  in  them  for  public  purposes,  and  as  the  trust  revenues  were 
appropriated  by  statute  to  specific  public  purposes,  among  which  the  pay- 
ment of  poor-rates  is  not  included,  they  were  entitled  to  be  assoilzied. 
The  case  came  to  be  argued  before  the  whole  Court,  when  a  judgment 
was  pronounced  repelling  the  defenders'  plea,  and  remitting  the  case  to 
the  Lord  Ordinary  to  dispose  of  the  other  conclusions  of  the  summons. 
The  remaining  conclusions  are— {1)  That  all  wharfage  grounds,  quays, 
steamboat  wharves,  sheds,  cranes,  weighmg  machines,  a  ferry  across  the 
Clyde,  and  certain  premises  in  Robertson  Street,  occupied  by  the  de- 
fenders, are  lands  and  heritages  within  the  meaning  of  the  Poor  Law 
Amendment  Act,  and  as  such  subject  to  assessment ;  (2)  That  the  dues 
payable  to  the  defenders,  for  the  use  of  the  subjects  contained  in  the 
preceding  conclusion,  ought  to  be  taken  into  account  in  estimating  the 
annual  value  of  these  subjects ;  (3)  That  the  dues  payable  to  the  de- 
fenders, from  ships  navigating  the  river  Clyde,  fall  to  be  takeiF  into 
account  in  estimating  the  value  of  the  lands  and  heritages  belonging  to 
them;  (4)  That  the  dues  payable  to  the  defenders,  in  respect  of  their 
ferry,  fall  to  be  taken  into  account  in  estimating  the  value  of  the  lands 
and  heritages  belonging  to  them  ;  and  (5)  That  the  assessors  under  the 
Valuation  Act  for  the  district  within  which  the  City  Parish  of  Glasgow 
is  situated,  in  estimating  the  yearly  value  of  the  defenders'  lands  and 
heritages,  ought  to  take  into  account  the  various  matters  mentioned  in 
the  preceding  conclusion. 

The  Court,  on  a  reclaiming  note  from  the  Lord  Ordinary's  Court,  pro- 
nounced the  following  interlocutor : — 

'  The  Lords  having  resumed  consideration  of  the  reclaiming  notes  for 
the  parties  against  Lord  Jerviswoode's  interlocutor  of  20th  March  1862, 
with  the  annual  accounts  since  lodged  for  the  defenders,  and  the  record 
with  the  additional  pleas  added  thereto,  and  minute  and  answers,  Nos. 
12  and  15  of  process,  and  heard  counsel,  recall  the  interlocutor  reclaimed 
against :  Find  that  the  defenders  are  within  the  meaning  of  the  Act  8 
&  9  Yict,  cap.  83,  owners  and  occupiers  of  wharfage  ground,  quays,, 
steamboat  wharves,  sheds,  cranes,  weighing  machines,  a  ferry,  and  house 
property  in  Robertson  Street,  all  situated  within  the  City  Parish  of  Glas- 
gow, and  as  such  are  liable  to  be  assessed  for  the  relief  of  the  poor  in 
said  parish,  according  to  the  annual  value  of  the  said  subjects :  Find  that 
the  pursuer  has  not  established  that  the  defenders  are,  within  the  mean- 
ing of  the  said  Act,  owners  and  occupiers,  or  owners,  or  occupiers,  of  any 
other  lands  and  heritages  within  the  said  parish :  Find  that  any  dues, 
rates,  or  duties  imposed  by  statute,  which  can  be  shown  to  be  payable  to 
the  defenders  in  whole  or  in  part,  in  return  for  the  use  of,  and  the  ac- 
commodation afforded  by,  the  said  wharfage  ground,  quays,  steamboat 
wharves,  sheds,  cranes,  and  weighing  machines,  may  be  taken  into  account 
in  estimating  the  annual  value  thereof :  To  this  extent  and  effect  declare 
and  decern  in  terms  of  the  conclusions^of  the  summons ;  but  in  so  far  as 
the  summons  concludes  for  declarator  that  any  dues,  rates,  or  duties,  or 
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portions  of  dues,  rates,  or  duties,  other  than  those  above  specified,  ought 
to  be  taken  into  account  in  estimating  the  annual  value  of  the  said  wharf- 
age ground,  quays,  steamboat  wharves,  sheds,  cranes,  and  weighing 
machines,  assoilzie  the  defenders  therefrom:  Quoad  ultroj  dismiss  the 
action,  and  decern :  In  so  far  as  the  question  of  expenses  has  not  beea 
disposed  of,  find  no  expenses  due  to  or  by  either  party.' 

Cbaig  Ain>  Son  v.  M'Beath  and  Qtbers, — Jul^  3. 

Contract — Penalbf  or  Damage. 

This  was  an  action  at  the  instance  of  George  Craig  and  Son,  mer- 
chants, Thurso,  against  Charles  M^Beath,  banker,  Fraserburgh,  and 
James  Stevenson,  master  mariner  there,  the  owners  of  the  vessel  called  the 

*  Bayfield,'  of  Peterhead,  for  <  the  sum  of  L.25  sterling,  being  the  amouDt 
of  the  penalty  due  by  the  defenders  for  non-fulfilment  of*  an  agreement  or 
charter  entered  into  by  the  pursuers  on  the  one  part,  and  the  said  James 
Stevenson,  as  master  of  and  one  of  the  owners,  and  acting  on  behalf  of 
himself  and  the  other  owner,  of  the  said  schooner  or  vessel,  called  the 

*  Bayfield'  as  aforesaid,  on  or  about  the  8th  day  of  January  1861  years, 
whereby  the  said  James  Stevenson,  as  master  of  and  one  of  the  owners, 
and  acting  on  behalf  of  himself  and  the  other  owner  of  said  vessel  or 
schooner,  engaged  that,  after  discharging  the  then  present  cargo  on 
board  thereof,  he  should  proceed  therewith  to  the  Firth  of  Forth,  and 
load  a  full  cargo  of  coals  or  tiles  for  the  pursuers,  and  carry  such  cargo 
to  Thurso,  all  conform  to  ^  memorandum  for  charter,'  dated  Thurso,  8th 
January  1861,  produced  and  founded  on,  but  which  agreement  or  charter 
the  said  defenders  failed  to  perform,  with  legal  interest,  at  the  rate  of  5 
per  centum  per  annum  on  the  said  sum  of  L.35,  from  the  1st  day  of  Febru- 
ary 1861  till  paid.'    The  provision  in  the  contract  of  affreightment  was 
in  the  following  terms : — *  In  consideration  of  which,  the  said  freighters 
not  only  agree  to  have  reluly  to  put  on  board  the  said  ship  the  said  cargo, 
but  also  to  pay  or  cause  to  be  paid  unto  the  said  master  or  his  assigns 
for  the  voyage  aforesaid,  freight  at  the  rate  of  L.7  (seven  pounds)  per 
keel,  and  10s.  gratuity  to  captain,  with  80s.  per  day  for  every  day's 
detention  over  and  above  the  days  allowed  as  aforesaid.    Penalty  for 
non-performance  of  this  agreement,  twenty-five  pounds  sterling.'    The 
defenders  pleaded  (1)  that  the  action  was  irrelevant,  but  (2)  that  in  any 
event  the  Court  should  modify  the  penalty  to  the  amount  of  the  actual 
loss.    Per  curiam :  The  real  question  was,  whether  what  l^ad  been  stipu- 
lated for  was  liquidated  damages  or  random  damages.    The  difference 
between  the  two  had  been  carefully  considered  in  the  case  of  Bobertaon  v. 
Johnston^  1st  March  1861,  23  D.  646.    In  that  case  the  Court  held  the 
damages  to  be  liquidated,  because  they  bore  a  definite  proportion  to  the 
loss  sustained ;  but  in  the  present  case  there  was  no  such  proporUoniDg, 
but  the  penalty  of  L.25  was  provided  in  the  event  of  any  breach,  whether 
the  loss  was  greater  or  less  than  that  amount.    It  was  quite  open  to  the 
defender  to  say  that  the  demand  was  exorbitant,  and  ought  to  be  modi- 
fied.   He  had  now  stated  a  plea  to  that  effect,  and  there  was  therefore 
ground  for  inquiry.    If  it  should  turn  out  that  the  loss  sustained  was  less 
than  the  stipulated  penalty,  the  Court  would  modify  it  to  that  ext^^t*   If, 
on  the  other  hand,  it  should  turn  out  that  the  lose  was  greater  than  the 
penalty,  then  the  Court  would  decree  for  the  full  L.25»  with  interest  firom 
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the  date  of  the  breach ;  because  if  there  was  no  ground  for  modification, 
theo  the  penalty  was  due  as  a  debt  at  the  date  of  the  breach.  The 
Court  would  not  grant  the  ordinary  issues  in  an  action  of  damages, 
because  the  judgment  must  be  pronounced  by  the  Court  itself ;  but  they 
would  direct  issues  which  would  elicit  from  the  jury  answers  in  fact  upon 
which  the  Court  could  go  in  deciding  the  question  of  modification. 

Menzies  v.  Menztes. — July  3. 

Bona  fide  Possession, 
The  late  Sir  Neil  Menzies  was  only  entitled,  under  the  entails  of  his 
estates,  to  provide  for  his  wife  a  liferent  provision,  by  way  of  locality,  to 
the  extent  of  one-fourth  in  value  of  the  entailed  estates.    He  executed  a 
disposition  of  locality,  conveying  to  Lady  Menzies  certain  lands  specially 
named  and  described,  and  she  was  infeft  therein.    Her  title  was  ap- 
parently complete;  it  was  meant  to  be  so.    Sir  Neil  Menzies  believed 
that  the  locality  lands  did  not  exceed  in  value  one-fourth  of  the  estates, 
and  Lady  Menzies  accepted  them,  and  possessed  them  on  the  same  foot- 
ing.   Had  the  rule  or  principle  of  valuation  continued  to  be  what  it  was 
beh'eved  to  be  at  the  date  of  the  disposition  of  locality,  the  title  of  Lady 
Menzies  would  have  been  to  its  full  extent  unquestionable ;  but  a  ques- 
tion of  importance  and  difficulty  arose  in  regard  to  the  ascertainment  of 
the  value  of  the  locality  lands.    It  was  said  that  the  estimated  value  of 
Qnlet  shootings  should  be  taken  into  account ;  and  after  much  litigation 
and  great  difference  of  judicial  opinion,  it  was  ultimately  decided  (House 
of  Lords,  7th  June  1861),  in  conformity  with  the  opinions  of  a  majority 
of  the  whole  judges,  that  the  value  of  the  shootings  over  the  locality  lands, 
although  not  let  by  the  late  Sir  Neil  Menzies,  ought  to  be  taken  into 
computation  along  with  the  value  of  the  other  shootings  on  the  estates, 
in  ascertaining  whether  the  defender's  provision  exceeded  one-fourth  part 
of  the  lands  and  estate  belonging  to  the  granter  of  the  disposition  in 
locality.     The  result  therefore  is,  that  in  consequence  of  an  error  juris  in 
the  principle  of  estimating  the  value  of  the  estates,  there  had  been  an 
trrorfacti  in  the  actual  estimate  of  value ;  so  that,  to  the  extent  of  L.159 
annually,  the  locality  lands  conveyed  to  Lady  Menzies,  and  possessed  by 
her,  exceeded  in  value  the  one-fourth  part  of  the  estates  to  which  Sir 
Neil  Menzies'  power  of  granting  provision  was  limited.    The  error  has 
been  corrected,  and  the  *  reconveyance '  of  the  lands  conveyed  by  the  dis- 
position of  locality  has  been  ordered  and  executed.     The  present  action 
has  been  raised  by  Sir  Robert  Menzies,  the  successor  of  Sir  Neil,  to  com- 
pel Lady  Menzies  to  repeat  the  sum  of  L.159  for  each  of  the  years  from 
1846  to  1859,  under  deduction  of  the  sum  of  L.25,  being  the  annual  value 
of  a  portion  of  the  shootings  of  the  locality  lands  possessed  by  the  pur- 
suer himself.    Lady  Menzies  pleaded  bona  fide  possession  and  consump- 
tion.    The  Lord  Ordinary  sustained  the  plea,  and  held  that  the  bona  fide 
possession  by  Lady  Menzies  did  not  cease  till  the  judgment  of  the  House 
of  Lords  on  7th  June  1861.     To  this  judgment  the  Court  now  adhered. 

£asl  of  HoPErrouN  v.  Hunter's  Trusters  and  Others. — Juiy  11. 

Lease — RenewaL 
On  the  24th  June  1747,  Oeoi^^e  Cockbum,  of  Ormiston,  let  to  Andrew 
Wight,  and  his  heirs  and  assignees  (the  assignees  being  always  such  as 
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the  landlord  should  approve),  the  farm  of  Cotterwell,  for  nineteen  yean 
from  Whitsnndaj  1747,  at  the  rent  of  L.53  per  annnm.    The  tack  con- 
tained an  obligation  on  the  landlord  to  renev  the  lease  perpetually  from 
nineteen  years  to  nineteen  jears ;  bnt  under  a  stipulation  thns  expressed, 
^npon  the  said  Andrew  Wight  and  his  foresaids  their  tendering  and 
paying  to  him  the  said  George  and  his  foresaids  the  snm  of  L.53  sterling' 
(afterwards  reduced  to  L.52),  ^  as  a  year's  rent  of  the  said  farm  and  others, 
by  way  of  fine  and  consideration,  to  the  said  George  and  his  foresaids, 
oyer  and  above  the  yearly  rent  after  mentioned,  and  demanding  a  new 
lease  from  the  said  George  or  his  foresaids  in  a  legal  manner,  before  a 
notary  and  two  witnesses,  at  least  twdve  months  before  the  eocpiry  of  the  said 
term  of  nineteen  years.*    The  lease  afterwards  adds  in  general  terms,  'And 
so  forth  thereafter,  the  said  tack  of  the  foresaid  farm  and  others  above 
mentioned  shall  be  renewable  in  favour  of  the  said  Andrew  Wight  and 
his  foresaids  from  nineteen  years  to  nineteen  years,  upon  their  malong  the 
like  tender,  payment,  and  demand  at  the  end  of  every  nineteen  yean, 
and  in  the  terms  above  mentioned,  and  observing  and  performing  the 
conditions,  provisions,  and  other  qualifications  contained  in  this  present 
tack.'    The  right  to  have  the  lease  perpetually  renewed  at  the  tenant's 
option  was  further  a  bargain  of  the  most  advantageous  kind  for  the 
tenant.    According  to  the  pursuer's  statement,  the  farm  is  now  worth 
L.d50  per  annum ;  or,  in  other  words,  would  yield  a  sub-rent  of  abont 
L.300.     The  lease  was  sold  by  Mr  Wight's  successor,  in  1837,  to  Mr 
William  Hauter,  whom  the  defenders  represent,  at  the  price  of  L.6500. 
llie  original  lease  was  renewed  from  time  to  time,  on  due  notice,  down  to 
the  year  1842 ;  at  Whitsnnday  of  which  year,  a  current  lease  of  nineteen 
years  expired.     On  the  12th  May  1841,  being  more  than  twelve  months 
prior  to  this  period,  the  usual  demand  for  a  renewal  was  intimated  to 
Lord  Hopetoun,  the  successor  of  Mr  Cockbum  in  the  ownership  of  the 
lands.    The  demand  was  in  the  usual  manner,  for  '  a  renewal  of  the  m^ 
lease  from  the  said  Earl,  in  favour  of  the  said  William  Hunter  and  his 
foresaids,  for  other  nineteen  years  longer,  for  payment  of  the  same  yearly 
rent,  on  the  same  terms,  and  with  and  under  the  same  conditions,  proTi- 
sions,  and  qualifications  contained  in  the  tack  before  mentioned.'    Pay- 
ment was  at  the  same  time  tendered  of  the  fine  or  consideration  of  L.52. 
On  this  occasion.  Lord  Hopetoun  refused  to  grant  the  renewal  demanded. 
A  difference  had  arisen  as  to  the  terms  in   which  the  lease  should 
be  expressed,  with  respect  to  an  obligation  on  the  landlord  to  famish 
timber  for  the  repair  of  the  buildings  and  gates.    A  correspondence 
ensued  which  lasted  some  years.    At  last,  on  10th  December  1845,  Mr 
Hunter  raised  an  action  against  Lord  Hopetoun,  concluding  that  he 
should  be  decerned  and  ordained  to  ^  reiterate  and  renew  the  said  lease  of 
the  lands  and  others  before  mentioned  in  favour  of  the  said  William 
Hunter,  his  heirs  and  assignees,  for  other  nineteen  years  longer,  from  tht 
term  of  Whitsunday  and  the  separation  of  the  crop  1842,  for  payment  of 
the  same  yearly  rent,  at  the  same  terms,  and  with  and  under  the  same 
conditions,  provisions,  and  qualifications,  etc.    On  16th  March  1846,  Lord 
Hopetoun  gave  in  defences  against  this  action,  pleading  that  the  lease 
had  been  forfeited  in  respect  of  the  tenant's  violation  of  the  contract ;  and 
alternatively,  that  if  a  new  lease  was  to  be  granted,  the  obligations  as  to 
timber  should  be  expressed  in  the  terms  proposed  by  the  landlord,  not 
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in  those  proposed  by  the  tenant.  This  action  never  proceeded  farther 
towards  jadgment.  The  tenant  perhaps  found  it  nnnecessary  to  press  it 
forward,  as  he  was  in  the  meanwhile  continuing  in  possession.  The  action 
fell  asleep  in  1847.  The  correspondence  was  meanwhile  renewed,  in  the 
Tiew  of  bringing  about  an  adjustment  of  the  terms  of  the  lease.  It  con^ 
tinned  with  intermitting  vigour  down  to  I7th  January  1849,  when  it  also 
went  to  sleep,  the  next  letter  referred  to  bearing  date  14th  December 

1860,  nearly  twelve  years  afterwards.  Mr  Hunter  all  the  time  remained 
in  possession  of  the  farm.  He  died  in  1852,  leaving  a  trust  settlement, 
under  which  the  defenders,  John  Hunter  and  others,  are  trustees.  The 
lease  demanded  in  1841  would,  if  granted,  have  expired  at  Whitsunday 

1861,  and  the  separation  of  the  crop  of  that  year.    No  demand  was  made 
for  its  renewal  prior  to  the  time  the  correspondence  was  renewed,  on  the 
14th  December  1860.    Posterior  to  this  date,  two  or  three  letters  passed 
between  the  agents  of  the  parties.    Those  written  on  the  part  of  the 
defenders,  though  not  directly  referring  to  a  new  lease,  are  evidently 
written  in  the  idea  of  the  occupation  of  the  farm  going  on  beyond  the 
next  Whitsunday.    Those  on  the  part  of  the  landlord  do  not,  for  «  time, 
point  to  anything  else.    At  last,  on  a  special  reference  to  the  subject, 
contained  in  a  letter  from  the  defenders'  agent,  dated  12th  February  1861, 
the  agent  of  Lord  Hopetoun  wrote  on  the  16th  of  the  same  month,  '  As 
no  demand  for  renewal  of  this  lease  has  been  made  by  the  tenant,  the 
obligation  to  renew  has  come  to  an  end ;  and  the  tenant  will  fall  to  re- 
move from  the  premises  at  the  expiry  of  the  current  period  of  nineteen 
years.'    On  the  2d  April  1861,  the  present  action  was  raised  by  Lord 
Hopetoun  against  the  trustees  of  the  late  tenant,  Mr  Hunter,  whose  right 
as  assignees  had  never  been  approved  by  the  landlord,  and  against  his 
heir-at-law,  who  at  the  time  the  demand  for  a  renewal  should  have  been 
made,  was  a  lunatic  without  curators.    It  concludes  for  decree  of  de- 
clarator that  the  right  of  renewal  had  ceased  and  become  extinguished, 
and  for  decree  of  removing  at  Whitsunday,  and  the  separation  of  the 
crop  of  that  year  1861.    Posterior  to  the  raising  of  the  action — namely, 
on  11th  May  1861 — the  defenders  made  a  formal  demand  for  a  renewal 
of  the  lease  for  other  nineteen  years,  tendering  payment  of  the  fiue  or 
consideration  of  L.52.    The  question  now  arises,  whether  the  right  of 
renewal  has  or  has  not  come  to  an  end  ?     The  main  contention  of  the 
defenders  was,  that  as  the  landlord  had  failed  to  fulfil  the  obligations  on 
his  side  by  refusing  a  formal  lease,  the  tenant  was  liberated  on  his  from 
the  necessity  of  complying  with  this  stipulation.    It  was  also  contended 
by  the  defenders  that  the  possession  of  the  farm  during  the  nineteen  years 
from  1842  to  1861  must  be  held  to  have  been,  not  on  a  new  nineteen 
years'  lease,  but  on  tacit  relocation,  from  year  to  year,  under  the  previous 
lease — ^leaving  the  notice  of  May  1841  unexhausted,  and  operative  for  a 
new  lease  to  be  granted  now.    A  special  case  was  attempted  to  be  made 
on  behalf  of  the  defender,  David  Hunter,  the  son  and  heir-at-law  of  the 
late  tenant.    It  was  said,  and  is  adtnitted,  that  at  the  time  the  notice 
should  have  been  given,  David  Hunter  was  insane,  as  he  continued  to  be 
at  the  date  of  the  present  action.    The  want  of  notice  cannot,  therefore, 
as  is  contended,  be  made  to  operate  against  David  Hunter.    And  he, 
as  his  father's  heir,  is,  it  is  said,  the  party  having  right  to  the  new  lease. 
The  Lord  Ordinary  (Kinloch)  held  that  the  defenders'  right  to  obtain  a 
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renewed  lease  of  the  laods  from  and  after  the  term  of  Whheimday  1861 
has  ceased  and  determined  in  respect  of  their  fedlnre  to  make  the  demsad 
stipolated  for  as  the  condition  of  sach  renewal.  The  defenders  having 
reclaimed,  the  Conrt  adhered. 

The  case  of  E.  of  Hopetoun  ▼.  Wighiy  which  was  decided  on  the  same 
day,  was  similar  in  its  circamstances  and  results. 

Stop,  and  Int.j  Watson  v,  Neuffebt. — July  14. 

Obligation — Eestramt  of  Trade, 
This  was  a  petiUon  for  interdict  at  the  instance  of  Mr  Leyboume 
Watson,  corn-factor  in  Leitb,  against  Mr  A.  A.  H.  Nenffert,  carrying  ou 
business  as  a  corn-factor  or  dealer  in  corn,  in  any  of  the  branches  of  that 
business,  either  on  commission  or  otherwise,  in  Leith  or  its  ricinity.  In 
1857  the  complainer  engaged  the  respondent  as  his  clerk  for  a  yesr 
without  salary,  '  in  order  that  you  may  acquire  a  knowledge  of  the  busi- 
ness I  carry  on  here,'  the  counter  obligation  being  that '  yoa  agree  that 
neither  during  the  above  period,  nor  at  its  expiry,  will  you  take  any  other 
situation  in  Leith,  or  engage  directly  or  indirectly  in  any  business  on  your 
own  account  here.'  From  time  to  time  the  complainer  re-engaged  the 
respondent  down  to  April  1861,  when  their  engagement  was  embodied  in 
the  following  letter  and  acceptance : — 

« Leith,  April  9,  1861.  Mr  A.  Nenffert,  Leith. 

*  Dear  Sir, — I  have  engaged  you  as  my  clerk  for  a  term  of  two  years, 
from  1st  May  1861,  at  a  yearly  salary  of  L.150,  on  the  following  con- 
ditions : — Tour  hours  of  attendance  at  my  office  to  be  from  9  a. m.  to  6 
P.M.  You  are  to  reside  in  Leitb,  and  give  your  entire  attention  to  my 
business,  and  neither  while  in  my  service  nor  after  leaving  it  are  yoa  to 
accept  any  other  situation,  nor  engage  directly  or  indirectly  in  any  bu^- 
ness  on  your  own  account  in  Leith  or  neighbourhood.  You  have,  1 
understand,  arranged  to  be  free  from  any  military  duty  in  Holstein  during 
this  engagement.  (Signed)        '  Letboubne  Watson.* 

*  I  accept  the  above.  (Signed)  A.  Nbuffert.' 

The  respondent  having  recently  set  up  in  business  for  himself  as  a  con- 
factor  in  Leith,  under  the  firm  of  A.  A.  Nenffert  and  Co.,  the  comphiiner 
has  presented  this  petition  for  interdict  against  him.  The  leading  defence 
made  by  the  respondent  was,  that  the  '  alleged  restriction  said  to  be  im- 
posed upon  the  respondent  is  illegal  and  against  public  policy,  and  can- 
not be  enforced.'  The  Lord  Ordinary  passed  the  note  by  the  following 
interlocutor : — '  Passes  the  note,  and  grants  interim  interdict  against  the 
respondent  engaging  in  business  as  a  corn-factor,  or  as  a  merchant  or 
dealer  in  com,  in  any  of  the  branches  or  departments  of  that  business, 
either  on  commission  or  otherwise,  in  Leith  or  the  suburbs,  or  immediate 
vicinity  thereof,  either  directly  or  indirectly,  in  his  own  name  or  nnder  the 
name  and  firm  of  A.  H.  Neuffert  and  Co.,  or  A.  A.  H.  Nenffert  and  Co., 
or  under  any  other  name  or  firm.' 

The  respondent  reclaimed,  and  the  Court  adhered. 

Pet.j  MoNCRiEFF  Mitchell  (Liquidator  of  ths  Lochwimnoch 
Consols  Copper  Mining  Company  Lihttsd). — Jufy  16. 

Joint  Stock  Company — LdquidaHon. 
On  4th  January  1861,  the  company  called  the  Loohwinnoch  Consols 
Copper  Mining  Company  (Limited)  was  duly  registered  under  the  Joint 
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Stock  Companies  Acts,  1856  and  1857.  On  17th  April  last,  the  said 
company,  at  an  ac(joarned  extraordinary  meeting,  passed  a  special  resolu- 
tion, reqairing  the  company  to  be  wound  up  voluntarily  in  terms  of,  and 
in  pursuance  of,  section  2  of  danse  129  of  the  'Companies  Act,  1862' 
(25  &  26  Yict.,  c  89);  and  the  said  resolution  was  confirmed  by  a 
subsequent  extraordinary  general  meeting  of  the  said  company,  held  on 
6th  May  last,  all  in  terms  of  the  provisions  of  the  said  *■  Companies  Act, 
1862.'  On  the  latter  date  the  said  company,  at  an  extraordinary  general 
meeting,  held  in  terms  of  the  provisions  of  sections  2,  3,  and  4  of  clause 
133  of  the  said  *■  Companies  Act,  1862,'  unanimously  appointed  the  peti- 
tioner, Moncrieff  Mitchell,  accountant  in  Glasgow,  to  be  sole  liquidator 
for  the  purpose  of  winding  up  the  a£fairs  of  the  said  company,  and  distri- 
buting the  property  thereof,  with  all  the  powers  conferred  by  the  statute ; 
and  the  petitioner  immediately  accepted  of  the  said  appointment,  and 
entered  upon,  and  has  since  been  engaged  in,  the  discharge  of  his  duties 
as  such  liquidator.  Notice  of  the  resolution  to  wind  up  the  said  com- 
pany voluntarily  was  published  in  the  Edinburgh  Qazette  of  12th  May  last, 
in  terms  of  clause  132  of  the  said  *  Companies  Act,  1862.'  The  directors 
of  the  said  company,  daring  the  active  existence  thereof,  made  three 
several  calls  of  five  shillings  per  share,  which  were  duly  paid  by  a  large 
number  of  the  shareholders.  Others,  however,  failed  to  make  any  pay- 
ment on  account  thereof,  and  some  only  made  a  partial  payment ;  and  it 
therefore  became  necessary  that  the  petitioner  should  enforce  payment  firom 
the  defaulting  shareholders  of  the  sums  individually  due  by  them.  The 
present  petition  was  therefore  presented,  asking  the  Court,  in  terms  of  the 
12l8t  section  of  the  '  Companies' Act,  1862,'  to  pronounce  forthwith  a 
decree  against  the  shareholders  therein  named,  '  for  payment  of  the  sums 
therm  certified  to  be  due  by  each  of  them  respectively,  with  interest  at 
the  rate  of  Iu5  per  centum  per  annum  on  the  said  sums  from  the  dates 
therein  specified,  when  the  same  became  due  till  payment,  in  the  same 
way  and  to  the  same  effect  as  if  they  had  severally  consented  to  registra- 
tion for  execution  on  a  charge  of  six  days  of  a  legal  obligation  to  pay 
aach  sums  and  interest,  and  that  such  decree  may  be  extracted  imme- 
diately, and  that  no  suspension  thereof  shall  be  competent,  except  on 
caution  or  consignation,  unless  with  special  leave  of  the  Court  or  Lord 
Ordinary.' 

Counsel  having  been  heard  on  the  petition,  the  Ix>rd  Justice-Clerk, 
d^vering  the  opinion  of  the  Court,  said  he  was  for  refusing  the  petition. 
The  power  given  to  the  Court  to  pronounce  such  a  decree  as  was  now 
asked,  was  limited  to  the  case  where  a  company  was  being  wound  up 
either  judicially  or  voluntarily.  It  could  not  be  extended  to  the  recovery 
of  calls  made  by  the  directors  while  the  company  was  still  carrying  on 
business,  but  only  to  the  recovery  of  calls  made  by  the  Court  in  a  judicial 
winding  up,  or  by  the  liquidators  in  a  voluntary  winding  up. 

Burt  r.  Smtth. — Jultf  16. 

Banhruptctf — A  ccountant. 

In  this  case  a  question  arose  as  to  whether  the  commission  allowed  to 
the  trustee  in  the  sequestration  was  too  large.  The  Lord  Ordinary  on 
the  Bills  remitted  to  the  accountant  in  bankruptcy  to  hear  parties,  and 
f  eport  his  opinion  as  to  whether  the  commission  was  too  large.    The 
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accountant  bad  five  meetings  with  the  pMties,  and  made  a  report  to  the 
Lord  Ordinary  to  the  effect  that  the  commission  should  be  reduced  from 
five  per  cent,  to  three  per  cent.  The  Lord  Ordinary  approved  of  the 
report,  and  decided  accordingly.  A  further  question  then  arose,  whether 
the  accountant  in  bankruptcy  was  entitled  to  a  fee  for  his  report,  or 
whether  the  report  was  to  be  held  as  part  of  his  official  duties,  and  psid 
for  by  his  official  salary.  The  accountant  himself  made  no  appearance 
in  the  matter,  but  stated  that  he  was  willing  to  submit  to  the  opinion  of 
the  Lord  Ordinary.  He  had  hitherto  charged  no  fees  for  such  reports. 
The  Lord  Ordinary  reported  the  case  to  the  Second  Division,  who  con- 
sulted the  First  Division.  The  judges  were  unanimously  of  opinion  that 
the  accountant's  report  on  the  Lord  Ordinary's  remit  was  part  of  his 
official  duties,  and  paid  for  by  his  official  salary. 

Pet,y  A.  B.,  FOB  Special  Powers. — Juljf  17. 

Guardian  and  Ward — Powers. 

This  was  an  application  by  the  curator  bonis  of  a  lunatic  for  special 
power.  The  power  asked  was  to  enable  him  to  pay  certain  sums,  amount- 
uig  to  L.5000  odds,  in  terms  of  an  agreement  which  he  entered  into  for 
behoof  of  the  lunatic,  which  undoubtedly  he  had  no  power  to  enter  into, 
and  which  he  entered  into  without  obtaining  special  powers  from  the 
Court.  The  agreement  was  entered  into  in  the  following  drcamstances: 
— The  father  of  the  lunatic  died  in  1844,  leaving  three  sons — ^the  lunatic 
and  his  curator — who  were  sons  bom  before  marriage,  and  a  third  son 
bom  after  marriage.  In  1845,  there  being  a  doubt  as  to  the  legitimacy 
of  the  two  elder  brothers  born  before  wedlock,  and  a  consequent  ques- 
tion as  to  who  was  entitled  to  the  possession  of  the  estates,  a  judicial  factor 
was  appointed,  and  the  estates  sequestrated.  The  question  of  legithnacj 
depended  on  the  father's  domicile  at  the  date  of  his  marriage.  In  1852,  the 
second  son,  who  had  been  abroad,  returned  to  this  country,  and  was  ap- 
pointed curator  to  his  lunatic  elder  brother.  In  1853,  a  declarator  of 
his  right  to  the  estates  was  raised  by  the  third  son.  The  lunatic  having 
no  funds  to  resist  this  action,  a  proposal  was  made  and  accepted  by  the 
parties,  that  the  action  should  go  on  and  be  defended  by  the  curator  for 
the  lunatic  and  himself,  and  that  the  expenses  on  both  sides  should  be 
paid  out  of  the  rents  accumulating  in  the  hands  of  the  judicial  factor. 
Per  curiam :  The  great  difficulty  the  Court  felt  in  the  present  case  was,  that 
power  was  not  asked  to  authorize  the  curator  to  enter  into  the  agree- 
ment, but  to  authorize  him  to  fulfil  an  agreement  already  entered  into. 
Li  the  ordinary  case,  if  a  guardian,  without  authority  and  on  his  own 
responsibility,  entered  into  such  an  agreement,  the  course  for  the  Court 
was  to  allow  him  to  extricate  himself.  In  the  special  drcamstances  of 
this  case,  their  Lordships  were  inclined  to  take  an  indulgent  view,  and  to 
grant  the  application  to  authorize  the  curator  to  fulfil  the  agreement 

Pet.y  The  Baboness  db  Blonat  aivd  Others  for  Opikion  of 

Court. — Juli/  17. 

Aliment — Satisfaction, 

This  is  a  case  remitted  for  the  opinion  of  the  Lords  of  the  Second 

Division  by  the  Master  of  the  Rolls,  under  the  Act  of  22  &  23  Yict,  c.  63. 

The  questions  upon  which  the  opinion  of  the  Court  is  asked  arose  in  a 
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sait  in  Chancery  for  the  distribution  of  the  residue  of  the  estate  of  the 
late  Richard  Alexander  Oswald  of  Anchencruive,  in  which  the  Baroness 
de  Blonaj  and  others,  as  representatives  of  the  late  Ladj  Lillias  Oswald, 
Mr  Oswald's  widow,  claim  aliment  as  dne  to  her  from  his  estate,  from  the 
daj  of  Mr  Oswald's  death  in  June  1841  to  the  term  of  Martinmas  next 
succeeding.  No  sum  was  ever  received  by  Lady  Lillias  Oswald  to  ac- 
count of  aliment  to  that  date,  nor  was  any  claim  for  it  made  during  her 
lifetime,  she  having  survived  her  husband  for  four  years,  nor  for  ten 
years  after  her  death.  By  marriage-contract  in  1817,  Mr  Oswald  bound 
himself  to  pay  Lady  Lillias  an  annuity  of  L.2000  after  his  death,  and  a 
sum  of  L.2000  in  lieu  of  household  furniture  and  of  mournings.  These 
sums  were  to  be  accepted  in  full  of  all  her  legal  claims  except  aliment. 
By  bond  of  annuity  in  1830,  he  settled  on  Lady  Lillias  a  further  annuity 
of  L.2000  out  of  his  entailed  estates  of  Auchencruive,  and  by  his  trust 
disposition  in  1838  he  bequeathed  to  her  the  liferent  of  his  whole  estates. 
The  said  annuities,  sum  of  money,  and  liferent  have  been  paid  to  Lady 
Lillias  or  her  representatives ;  and  the  question  now  raised  is  whether,  in 
addition,  her  representatives  are  entitled  to  claim  aliment  from  the  date 
of  Mr  Oswald's  death  till  the  first  term  thereafter.  Mr  Oswald  was  tra- 
velling in  Switzerland  when  he  died,  and  his  sick-bed  and  funeral  ex- 
penses, etc.,  were  paid  out  of  his  estate.  The  expenses  of  keeping  up  the 
establishment  at  Auchencruive  were  also  paid  by  his  trustees. 

The  questions  upon  which  the  opinion  of  the  Court  is  asked  are — '  1. 
Whether  the  legal  personal  representatives  of  the  said  Lady  Lillias 
Oswald  are  entitled  to  make  any  claim  against  the  estate  of  the  testator, 
Richard  Alexander  Oswald,  for  her  aliment  from  the  day  of  the  decease 
of  the  testator  to  the  Martinmas  next  succeeding  that  day  ?  and  2.  What 
amount  (if  any)  ought  to  have  been  paid  during  the  life  of  the  said  Lady 
Lillias  Oswald  from  the  estate  of  the  testator  to  her,  in  respect  of  such 
right  (if  any)  to  aliment?' 

The  Court  were  of  opinion  that,  according  to  the  true  oonstruction  of 
Mr  Oswald's  will,  his  intention  was,  that  this  liferent  provision  should  be 
in  satisfaction  of  his  widow's  claim  for  aliment,  and  that  Lady  Lillias, 
having  aceepted  of  the  provision,  and  having  never  claimed  aliment  during 
her  lifetime,  she  must  be  held  to  have  accepted  of  the  provision  in  satis- 
faction of  her  claim  for  aliment.  Lady  Lillias  having  thus  taken  the  pro- 
vision in  satisfaction  of  her  aliment  in  conformity  with  the  implied  inten- 
tion of  the  testator,  no  claim  for  aliment  could  be  made  by  her  during  her 
lifetime,  nor  by  her  representatives  after  her  death.  The  answers  to  the 
questions  in  the  case  would  therefore  be — 1.  That  the  representatives  of 
Lady  Lillias  were  not  entitled  to  make  any  claim  for  aliment ;  and  2. 
That  no  sum  ought  to  have  been  paid  to  her  during  her  lifetime  in  respect 
of  such  aliment. 
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Contract. — Upon  sale  bj  defendant  to  plaintiffs  of  a  businesg  of  a  horsehair 
manufacturer,  defendant  by  written  contract  agreed  not  to  buy,  sdl,  manufacture, 
or  directly  or  indirectly  interfere  in  the  trade  or  business  of  a  horsehair  manu- 
facturer, except  for  the  benefit  of  plaintififs ;  and  subsequently,  in  a  deed  of 
assignment  (executed  in  pursuance  of  the  previous  contract),  defendant  co- 
Tenanted  that  he  would  not,  directly  or  indirectly,  carry  on  the  busineBB  of  a 
horsehair  manufacturer  within  200  miles  from  B.  without  the  consent  in  writ- 
ing of  plaintiffs,  except  for  their  benefit  and  at  their  request.  Defendant, 
besides  being  a  manufacturer  of  horsehair,  was,  at  the  time  of  the  sale,  a 
general  dealer  in  unmanufactured  horsehair  ;  he  also  purchased  and  sold  manu- 
factured horsehair,  which  was  usual  both  with  dealers  and  manufacturers.  It 
was  held  by  the  M.  R.,  upon  evidence  as  to  the  mode  of  carrying  on  the  business, 
that  the  limit  of  200  miles  was  reasonable ;  also  that  defendant  had  sold  so  much 
of  the  business  as  belonged  to  that  of  a  horsehair  manufacturer,  though  forming 
part  also  of  the  business  of  a  horsehair  dealer ;  and  that  he  must  be  restrained 
from  the  purchase  and  sale  of  manufactured  horsehair. — {Harms  v.  Parsons, 
82  L.  J.,  Oh.  247.) 

Inclosure  Acts. — Trustees  of  settled  estates,  with  a  power  of  sale  and  ex- 
change under  which  the  sale  monies  were  made  appL'cable  in  satisfaction  of 
charges  on  the  settled  estates,  and  as  to  the  surplus  in  the  purchase  of  other 
lands,  sold  a  portion  of  the  settled  estates  and  paid  the  proceeds  to  a  tenant  for 
life,  who  expended  the  greater  part  thereof  upon  allotments  made  under  the 
Inclosure  Acts  in  fencing,  draining,  road-making,  etc.,  and  died  without  creat- 
ing any  charges  under  the  Acts.  It  was  held  by  the  M.  R.,  the  money  was  not 
expended  in  accordance  with  the  provisions  of  the  settlement  either  in  satisfac- 
tion of  an  existing  charge  or  in  the  purchase  of  lands ;  but  that,  though  the 
forms  of  the  Inclosure  Acts  had  not  been  complied  with,  any  sums  properly 
expended  for  the  purposes  mentioned  in  the  Acts,  not  exceeding  L.5  per  acre, 
ought  to  be  allowed  to  the  executors  of  the  tenant  for  life. — (  Venum  v.  Earl 
Manvers,  32  L.  J.,  Ch.  244.) 

Interest. — Under  the  Defence  Act,  1860,  certain  lands  were  taken  absolutely 
by  the  Secretary  of  State  for  War,  and  other  lands  were  required  to  be  kept 
free  from  buildings.  The  amount  of  compensation  for  both  rlflnnm  of  laiid  was 
Agreed  upon ;  and  plaintiffs,  by  their  bill,  claimed  interest  at  L.5  per  cent  on 
the  amount  paid  as  compensation  for  the  lands  required  to  be  kept  free  from 
buildings  from  the  date  (d  the  agreement  to  the  time  of  payment.  But  it  was 
held,  on  demurrer,  that  the  compensation  ptud  for  lands  required  to  be  kept 
clear  of  buildings  was  only  a  payment  for  damage,  and  did  not  carry  interest 
— (JEaW  of  Suffolk  v.  Letois,  32  L.  J.,  Ch.  282.) 

Jurisdiction. — By  a  concession  from  the  Turkish  Government,  certain  penons 
were  authorized  to  form  a  bank,  to  be  called  the  Bank  of  Turkey,  with  the  sde 
privilege  of  issuing  paper-money  and  bank-notes  in  Turkey.  Shortly  after- 
wards, and  before  the  Bank  of  Turkey  had  oommenoed  business,  the  Turkish 
Government  granted  a  similar  concession  to  the  directors  of  the  Ottoman  BaaL 
A  biU  was  filed  by  the  Bank  of  Turkey  against  the  Ottoman  Bank  and  the 
Sultan,  seeking  a  declaration  of  the  rights  of  the  Bank  of  Turkey,  and  an  in- 
junction to  restrain  the  Ottoman  Bank  from  issuing  paper-money  or  bank-notes 
m  Turkey.  But  it  was  held  by  Wood,  Y.  C.,  on  demurrer,  the  Court  has  no 
jurisdiction  to  interfere  with  the  acts  of  a  foreign  Sovereign,  who,  having 
entered  into  a  contract  with  British  subjects,  makes  a  grant  in  derogation  of 
that  contract,  nor  to  restrain  British  subjects  from  doing  in  a  foreign  ooantry 
whatever  they  are  authorized  to  do  by  the  sovereign  power  there. — {Gladstan* 
V.  The  Ottoman  Bank^  82  L.  J.,  Ch.  228.) 
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WHY  JURY  TRIAL  IN  CIVIL  CAUSES  HAS  FAILED. 

Notice  of  trial  was  given  in  twenty-three  cases  for  the  July  sittings 
of  1863  of  the  First  Division  of  the  Court  of  Session.  In  three  of 
them  the  notice  was  discharged  by  the  Court.  The  remaining  twenty 
cases  were  set  down  for  trial ;  but  of  these,  only  eleven  survived  a 
week.  The  rest  disappeared  one  by  one,  being  compromised,  with- 
drawn, or  abandoned.  Two  of  the  eleven  so  left,  began,  but  were 
withdrawn  from  the  jury  within  half  an  hour  after  the  trials  had 
commenced.  And  the  process  of  compromise  and  abandonment 
proceeds  thus  at  every  sittings  !  Can  it  be  said  that  this  is  a  satis- 
factory state  of  things  ? 

The  cases  go  on  with  vigour  enough,  until  the  day  of  trial  is 

fixed ;  and  then  the  courage  of  the  agent  and  of  his  client  begins  to 

evaporate ;  and,  singularly  enough,  the  courage  of  the  opposite  agent 

and  of  the  opposite  client  is  at  the  same  moment  undergoing  a 

similar  process.     And  thus^  in  a  state  of  alarm,  nervousness,  and 

anxiety,  the  parties  approach  one  another  for  a  settlement,  each 

giving  np  one-half  of  hia  pretensions,  and  each  taking  the  burden 

of  his  own  costs.     The  result  of  course  is,  that  in  about  a  week  after 

the  list  of  jury  trials  for  the  sittings  is  published,  one-half  of  them 

disappear  from  among  existing  things.     The  remainder — composed 

very,  frequently  of  desperate  cases  that  will  not  settle,  or  of  cases 

where  one  of  the  parties  has  nothing  to  lose  though  the  verdict  be 

against  him — are  got  through  in  a  fortnight ;  and  then  the  legal 

actors  qait  the  stage,  the  curtain  falls,  the  lights  are  put  out,  the 

doors  ate  shut^  and  the  long  vacation  begins. 
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It  is  a  great  mistake  to  suppose  that  the  unfortunate  individuals 
who  have  not  got  their  cases  tried,  but  have  been  driven  into 
silence  and  sacrifice  of  their  rights,  return  to  their  homes  satisfied 
with  their  experience  of  our  courts  of  law.     It  is  a  great  misfortune 
to  a  nation,  that  it  should  have  a  legal  machinery  for  administer- 
ing justice  which  compels  men  to  withdraw  their  cases  from  trial, 
simply  because  they  believe  that  the  trial  would  be  a  lottery,— to 
be  decided,  not  according  to  justice,  but  according  to  the  preju- 
dices, the  whims,  the  caprices,  and  the  ignorance  of  an  incompetent 
tribunal.    Litigation  is  no  doubt  a  great  evil ;  but  It  is  the  whole- 
some means  whereby  the  fever  of  contention  is  abated,  and  is  tlie 
substitute  in  modem  days  for  the  rude  fashion  of  our  ancestors, 
who  administered  justice  each  for  himself.      A  fair  trial,  and  a 
judicial  settlement  of  disputes,  are  admirable  coolers  of  the  passions; 
but  a  trial  whiph,  either  rightly  or  wrongly,  is  regarded  by  nine- 
tenths  of  the  people  as  no  trial  at  all,  but  as  a  coarse  medium  for 
arriving  at  a  conclusion,  is,  so  far  from  being  a  cooler,  a  fierce 
irritant,  intensifying  anger  into  rage.    It  is  impossible  to  explain 
the  numerous  abandonments  of  cases  on  the  very  eve  of  trial,  by 
saying  that  the  parties  then  come  to  know  the  defects  in  their  proof, 
and  the  difficulties  they  will  have  to  surmount.     Every  lawyer 
knows  perfectly  well,  that  cases  which,  before  a  tribunal  acting  under 
a  sense  of  responsibility,  would  be  carried  on  to  judgment  with  the 
certainty  of  victory,  are  brought  to  premature  death  simply  by  the 
dread  uncertainty  of  the  appeal  to  the  twelve  blacksmiths,  fannezs, 
tailors,  and  publicans,  who  constitute  our  Edinburgh  juries. 

Of  course,  all  the  complaints  against  jury  trial  in  civil  cases  are 
now  something  like  whipping  the  dead  horse.  We  pretend  here  to 
say  nothing  new ;  and  before  we  began,  Lord  Melbonme's  philosophy 
came  up  very  prominently  to  the  mind,  ^  Can't  the  matter  be  let 
alone  ?'  or,  as  it  has  been  better  put,  ^  What  a  comfort  it  is,  now  and 
then,  that  canU  be  helped  I  It  is  the  root  and  marrow  of  all  philo- 
sophy. Your  practical  man,  poor  wretch,  will  try  to  help  this  and 
that,  and  torment  his  soul  with  way^  and  means,  and  preventives 
and  forestalling.  Your  philosopher  quietly  says — ^It  can't  be  helped; 
if  it  ought  to  be,  it  will  be ;  if  it  is,  it  ought  to  be.  We  did  not  make 
the  world,  and  we  are  not  responsible  for  it.  There  is  the  sum  and 
substance  of  all  true  wisdom,  and  the  epitome  of  all  that  has  been 
said  or  written  thereon,  from  Fhilo  the  Jew  to  Hypatia  the  Gentile.'^ 

*Hypatia. 
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All  this  may  be  very  true  in  matters  indifferent;  bat  in  matters 

upon  which  a  profession  depends  for  its  existence  the  case  is  altered : 

duty  then  is  stimulated  by  interest,  and  the  ^let  alone'  system  is 

inapplicable.    But  even  in  such  cases  it  would  be  useless  to  repeat 

the  old  well-worn  platitudes,  were  it  not  that  there  appears  at  present 

a  prospect  of  giving  them  practical  effect.     There  is  now  a  bill  before 

Partiament  for  the  removal  of  all  defects,  grievances,  and  abuses 

in  the  administration  of  justice,  and  which  is  to  make  it  easy  and 

inexpensive  for  evermore.     All  technicalities  and  obstructions  in 

the  application  of  the  law,  are  to  be  hunted  away  to  Chaos  and  Old 

Night ;  and  surely  this  is  the  opportunity,  long  waited  for,  of  having 

a  count  and  reckoning  with  the  abominable  old  incubus  which  has 

survived  the  invectives  of  forty-eight  years.     There  is  a  limit  to  the 

power  of  thrashing  a  feather  bed ;  but  really  it  infuses  new  life  into 

one,  when  there  is  a  prospect  of  finishing  the  job  creditat)ly  after  all. 

On  such  an  occasion, 

^  Patience  is  the  virtue  of  an  ass, 
Who  trots  beneath  his  burden,  and  is  quiet.' 

It  is  but  just,  however,  at  the  outset  to  admit  that  our  system  of 
jurjr  trial  in  civil  cases  has  great  advantages.  The  verdict  of  a 
juT}'  brings  finality^  and  in  a  certain  class  of  cases  the  verdict  is 
always  sure;  so  that  in  such  cases  any  trial  is  unnecessary,  and 
they  should  at  once  be  settled  when  the  summons  is  served.  This 
is  a  great  comfort ;  it  saves  worry  and  expense. 

These  are  cases  having  reference  to  claims  of  right  of  public  road 

over  a  gentleman's  estate ;  claims  by  a  widow  against  the  employers 

of  her  husband,  for  the  destruction  of  his  life  through  negligence  in 

their  mine;  cases  of  seduction,  where  the  woman  is  good-looking 

and   appears  as   a  witness  ;    cases   against  insurance   companies, 

where  they  resist  payment  of  their  policies  ;    and  cases  where  a 

Jodging-house  keeper  claims  rent  against  a  gentleman  who  had  been 

his  lodger,  and  who  had  been  obliged  to  quit  by  impudence  and 

thieving  of  his  goods.    In  all  these  cases  the  verdict  is  quite  certain 

in  favour  of  the  pursuer,  whatever  be  the  evidence,  and  whatever  be 

the  judge's  charge.     The  judge  may  use   any  amount  of  skill, 

cajolery,  and  professed  deference  to  the  opinions  of  the  jurors 

aforesaid,  without  the  least  result^  if  his  charge  be  in  favour  of  the 

defender. 

la  the  majority  of  other  cases,  the  jury  bring  in  their  verdict 
according  to  the  opinion  of  the  presiding  judge ;  but  sometimes 
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thej  proceed  according  to  crotchets  of  their  own ;  and  sometimes, 
in  order  to  avoid  incarceration  for  three  hours,  the  majority  and 
minority  of  the  jurj  toss  up  for  the  verdict*  And  against  such 
verdicts  there  is  practically  no  redress,  as  the  Conrt  seem  now  to 
have  relinquished  the  limited  power  of  control  which  they  possess 
of  granting  new  trials.  If  the  verdict  be  in  accordance  with  the 
opinion  of  the  presiding  judge,  the  motion  for  a  role  to  show  canse 
why  a  new  trial  should  not  be  granted  is  a  mere  form,  and  the 
jurisdiction  of  the  House  of  Lords  is  ousted.  This  effectually  puts 
a  stop  to  further  litigation,  and  judges,  counsel,  and  agents  are 
troubled  with  the  case  no  more. 

But  there  are  disadvantages  connected  with  this  sunmiaiy  pro- 
cedure. When  lawyers  are  relieved,  their  clients  are  subjected  to 
a  very  different  process,  the  result  of  which  is  shown  in  the  diminu- 
tion of  business  in  the  Court  of  Session.  The  fact  that  the  verdict 
of  the  jury  is  practically  irreversible,  is  the  reason  why  men  will 
submit  to  wrong,  and  all  the  pain  which  the  compulsory  subjection 
to  wrong  inflicts.  People  will  rather  despoil  themselves  voluntarily, 
than  be  compelled  to  do  so  after  a  trial  which  they  believe,  rightly 
or  wrongly,  to  be  no  trial  at  all.  It  is  in  vain  to  argue  with  a 
public  occupied  with  this  prepossession ;  and  as  we  cannot  get  rid 
of  jury  trial,  it  becomes  necessary  to  consider  the  important  problem 
how  it  can  be  improved.  In  every  part  of  it,  such  improvement 
may  to  a  very  great  extent  be  made ;  and  with  a  view  to  pending 
legislation,  we  offer  a  few  practical  suggestions. 

Jury  trial  is  exceedingly  expensive,  caused  in  some  measure  hy 
the  laying,  on  the  presiding  judge,  a  burden  which  he  ought  not 
to  bear.  The  judge  is  occupied,  during  the  whole  trial,  in  doing 
(impatiently)  clerk's  work.  Qe  writes  in  a  note-book  everything 
which  he  considers  material  which  the  witnesses  have  said.  He  pats 
the  evidence  in  his  language,  and  not  in  theirs ;  and  when  the  trial 
is  ended,  he  has  got  many  pages  covered  with  his  laborious  notes. 
There  is  no  statute  requiring  a  judge  to  take  notes  of  evidence  at 
jury  trials.  Lord  Lyndhurst  never  took  any  when  he  was  Lord 
Chief  Baron  of  the  Exchequer ;  and  in  the  great  cause  of  SmaU  t. 
Attwoodj  in  which  he  addressed  the  jury  for  several  hours,  he  bad 
not  a  note  firom  which  to  refresh  his  memory.  But  in  onr  Courts 
it  is  considered  to  be  the  duty  of  the  presiding  judge  to  record  at 
length  all  that  is  said. 

Many  evils  are  generated  by  this  mistake.    The  judge  thereby 
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altogether  incapacitates  himself  from  conducting  the  trial.  He 
canDot  watch  the  witness ;  he  gets  impatient  if  a  question  intended 
.  to  test  a  witness  is  put  a  second  time,  though  in  a  different  form ; 
he  IS  worn  out  at  three  o'clock,  if  the  trial  begin  at  ten ;  and  then, 
when  the  defender's  case  begins,  he  every  now  and  then,  from  sheer 
weariness,  puts  it  entreatingly  to  the  defender's  counsel,  ^  whether 
that  line  of  inquiry  should  be  prosecuted.'  At  four  o'clock  his 
powers  of  copying  are  exhausted ;  and  half  the  defendei^s  evidence 
is  unrecorded  from  that  hour ;  or  if  the  defender's  counsel  be  pro- 
ceeding rather  quickly,  he  is  pulled  up  by  the  query,  *  Whether  you, 
Mr  A.  B.,  consider  this  answer  of  the  least  consequence,  because  if 
you  do,  you  had  better  allow  me  to  take  it  down ;'  and  so  forth ; 
and  so  forth ; — all  arising  from  the  fact  that  the  unfortunate  judge 
is  then  completely  done  up,  in  his  power  to  epitomize  and  record  so 
many  statements. 

A  great  many  of  the  most  substantial  and  important  discoveries 
on  which  human  comfort  depends,  were  the  result  of  accident ;  and 
a  great  discovery  was  recently  accidentally  made,  by  means  of  which 
jury  trials  may  be  reduced  from  two  days  to  three  hours.  The 
expense  of  jury  trials  is,  in  a  large  measure,  attributable  to  the  fact, 
that  they  last  for  more  days  than  they  ought  legitimately  to  do  for 
hours.  When  a  question  is  put  and  answered,  there  must  be  a 
pause ;  the  answer  of  the  witness  must  be  recorded ;  and  the  counsel 
mast  occupy  themselves  either  in  a  private  piece  of  wit  with  each 
other,  or  in  silently  watching  the  judge's  pen,  as  it  proceeds  in  its 
weary  and  laborious  work.  Questions  are  fired  off  like  minute-guns, 
and  this  because  the  judicial  pen  goes  along  so  wearily.  Not 
hundreds,  but  thousands  of  pounds  might  be  saved,  if  the  judge 
could  write  (and  read)  short-hand;  or  if  he  followed  the  judicious 
example  of  Lord  Lyndhurst,  and  took  no  notes  at  all.  In  answer 
to  the  above  question,  as  to  ^  whether  you,  Mr  A.  B.,  consider  the 
answer  to  this  question  to  be  of  the  least  consequence,  etc.,  etc. ;  if 
so,  let  me,'  etc.,  etc.,  the  answer  given  generally  at  the  bar,  sotto  voce^ 
is  this  :  '  I  don't  care  whether  you  take  it  down  or  not ;  your  taking 
it  down  or  leaving  it  out  won't  have  the  least  effect  on  the  verdict; 
and  as  you  are  against  me,  of  course  the  Division  will  not  grant  a 
new  trial  if  I  fail.'  The  answer  generally  given  to  the  audience 
and  the  judge  is :  ^  I  beg  five  thousand  pardons ;  I  did  not  notice 
that  your  Lordship  had  not  finished ;  certainly  this  is  most  impor« 
tant  evidence — let   me  say,  the  only  important  evidence  in  the 


472  WHY  JURY  TOIAL  IN  CIVIL  CAUSES  HAS  FAILED. 

caase.'    And  then  there  is  the  pause  vhich^  often  repeated,  sends 
the  unfortunate  litigants  into  a  second  day's  trial. 

Now  this  is  a  real,  genuine,  remediable  grievance.  Practically, 
these  judicial  notes  are  useless,  and  a  waste  of  paper.  New  trials 
are  moved  for  only  in  exceptional  cases,  and  it  is  only  once  in  a 
decade  that  they  are  granted ;  and  this  being  the  case,  a  general 
report  by  the  judge  of  the  nature  of  the  evidence,  given  verbally,  is 
all  that  is  needed,  as  in  England.  ^ 

But  a  discovery  w^as  accidentally  made  in  another  claiss  of  cases, 
which  may  be  turned  to  advantage  in  jury  trials.  In  consistorial 
actions,  a  mode  of  taking  evidence  prevailed  which  was  consecrated 
by  the  hoar  of  three  centuries.  Certain  commissaries  were  ap- 
pointed by  the  Crown  to  take  the  proof  in  these  cases,  and  were 
paid  according  to  the  length  to  which  the  proof  was  spun  out.  They 
w^ere  paid  in  violation  of  that  most  sacred  rule  in  morals,  that  oue 
should  not  be  placed  in  any  position  antagonistic  to  his  duty.  Their 
duty  was  to  bring  the  proof  as  speedily  to  a  close  as  was  consistent 
with  justice ;  their  interest  was  to  spin  it  out  to  the  last  thread.  It 
is  of  no  moment  how  they  acted*  This  is  certain,  that  they  did  not 
give  satisfaction,  and  were  got  rid  of  in  the  year  1861,  when  the 
duty  of  taking  the  proof  was  transferred  to  the  Lord  Ordinary, 
whose  clerk  is  a  short-hand  writer.  The  step  was  taken  with 
much  hesitation,  and  with  doubting  hopes.  The  result  has  been  a 
perfect  success.  We  can  now  get  through  a  divorce  case,  where 
thirteen  witnesses  are  examined  and  cross-examined,  in  foriy-secen 
minutes. 

Experientia  doceU  We  have  here  got  in  the  short-hand  writer 
the  means  of  relieving  the  judge  of  drudgery,  and  of  the  misery  of 
exhaustion  caused  by  physical  labour,  and,  at  the  same  time,  of  pre- 
serving to  him  his  mental  powers  to  watch  and  conduct  the  trial. 
Let  him  make  any  note  he  pleases,  so  as  to  enable  him  to  charge, 
if  he  follow  not  the  Lyndhurstian  practice ;  and  he  will  have  the 
satisfaction  of  knowing  that  he  has  saved  to  the  parties  much 
expense,  by  condensing  a  two  days'  trial  into  three  hours,  preserving, 
at  the  same  time,  the  respect  of  the  bar  and  the  dignity  of  his  own 
position,  which  he  can  have  no  occasion  to  compromise  by  apparent 
impatience,  or  apparent  unexplainable  prepossessions. 

There  are  other  means  whereby  trials  may  be  shortened.  In 
former  days,  two  or  three  jury  trials  were  finished  in  a  day  ;  but  this 
was  the  result  of  a  vicious  system  of  conducting  them,  which  was 
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abolished  in  1850.  The  defender^  in  every  case,  at  present,  leads 
evidence ;  but  according  to  the  former  system,  it  was  an  exceptional 
practice,  because  it  gave  the  pursuer  the  last  word  with  the  jury. 
No  one  proposes  to  return  to  a  practice  which,  by  universal  con- 
sent, was  abolished  ;  and  we  must  look  to  other  expedients  for 
attaining  the  same  end. 

It  would  be  dangerous  to  say  anything  which  would  induce  the 
judge  to  interfere  with  the  liberty  of  counsel,  as  to  the  extent  to 
which  they  shall  examine  or  cross-examine  witnesses.  A  great 
many  more  persons  are  cited  as  witnesses,  generally,  than  are  ex- 
amined ;  which  arises,  in  a  great  measure,  from  the  over-anxiety  of 
the  agent  or  his  client.  This  is  sometimes  inconvenient.  By  the 
rules  of  taxation  followed  in  the  Court,  the  expense  attendant  on 
the  citation  of  those  persons  who  are  not  examined  cannot  be  re- 
covered from  the  opposite  party.  In  order  to  avoid  the  application 
of  the  rule  of  taxation,  witnesses  are  often  examined  to  prove  points 
in  the  case  which  have  been  already  more  than  proved  by  previous 
witnesses,  and  much  unnecessary  evidence  is  thus  adduced.  Then, 
too,  the  observation  is  too  frequently  made  from  the  bench,  that  the 
pursuer  or  the  defender,  as  the  case  may  be,  did  not  examine  such 
and  such  persons  who  were  said  to  have  been  present  at  the 
transaction  under  inquiry  ;  and  that  remark,  coming  from  the 
bench,  has  always  weight  with  the  jury.  Hence,  in  order  to  avoid 
it,  counsel  are  compelled  to  exhaust  every  individual  who  is  spoken 
to  as  having  any  connection  with  the  matter  in  the  issue,  and  un- 
due protraction  of  the  trial  is  the  consequence.  Then,  farther,  the 
examinations  themselves,  and  especially  the  crossrcxaminations,  are 
unnecessarily  long.  Of  course  there  are  principal  witnesses  in  every 
case,  upon  whose  evidence  mainly  the  verdict  ought  to  turn,  and 
who,  therefore,  ought  to  be  subjected  to  as  rigid  a  cross-examination 
as  the  circumstances  warrant.  But  all  the  minor  actors  in  the 
drama  might,  with  great  prudence,  be  let  alone,  or  at  least  dis- 
missed with  one  or  two  questions.  Of  course,  we  do  not  suggest 
that  this  matter  should  in  any  way  be  made  the  subject  of  statutory 
or  jndicial  regulation  ;  it  must  be  left  to  tlie  good  sense  of  counsel 
themselves,  with,  perhaps,  a  judicious  hint  from  the  bench  against 
proving  the  samp  thing  twice  over. 

The  main  defect,  however,  of  jury  trial,  and  the  true  reason  for 
the  want  of  confidence  in  the  system  which  incurably  afflicts  the 
public  mind,  is  the  utter  incapacity  of  the  jury  to  do  justice  between 
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man  and  man  in  any  but  the  most  simple  cases.  It  certainly  is  a 
]>aradox  to  select  as  our  judges^  men  who  may  not  have  one  single 
qualification  for  this  duty, — who  are  taken  from  the  obscurity  of  the 
humblest  ranks,  without  reference  to  personal  fitness  or  superior 
ability, — who  exercise  their  functions  in  secret,  and  are  remoyed 
from  responsibility  by  their  immediate  retirement  into  the  obscuritj 
from  whence  they  came. 

It  really  is  of  no  use,  ia  this  practical  question,  to  give  us  a  rhe- 
torical flourish  as  an  answer  to  the  objection.  Jury  trial,  of  coarse, 
is  the  '  palladium  of  our  liberties ;'  and  juries  have  sometimes  saved 
a  popular  favourite  from  the  consequences  of  an  unjust  prosecutioB. 
But  there  is  no  person  wishing  to  interfere  with  our  liberties  now-a- 
days ;  and  the  eloquence  about  our  ^  palladium '  is  altogether  mis* 
placed  in  reference  to  the  decision  of  matters  of  private  right  between 
two  private  citizens.  The  fact  is,  that  we  have  all  too  much  Ubertj. 
The  law  of  libel  seems  altogether  abolished ;  and  the  penny  news- 
papers can  say  what  they  please  about  any  one,  with  only  the  most 
remote  chance  of  the  injured  individual  risking  the  ordeal  of  a  jur}' 
trial.  The  cases  sent  for  trial  by  jury  are  very  often  cases  which 
require  that  the  evidence  should  be  weighed  in  the  nicest  scales, 
turning,  as  they  often  do,  on  the  import  of  deeds  and .  letters  which 
the  jury  are  not  allowed  to  read ;  whereas,  in  almost  every  case,  the 
verdict  (unless  it  be  accepted  according  to  the  opinion  of  the  judge) 
is  a  verdict  given  according  to  the  jury's  crude  notions  of  general 
justice,  or  their  fanciful  presumptions  from  character,  or  preconceived 
opinions. 

There  is  a  class  of  cases  which  more  than  any  other  require 
the  most  delicate  handling,  and  which,  by  statute,  the  Court  most 
send  for  jury  trial.  Those  are  cases  of  damagesj  which  often  involve 
questions  of  character,  and  which  require  not  merely  great  care  in 
deciding  either  for  the  pursuer  or  the  defender,  but  also  the  greatest 
care  in  deciding  as  to  the  amount  of  damages  to  be  given.  The  law 
in  Scotland  as  to  the  amount  of  damages  is  nxL  The  matter  is 
usually  handed  over  entirely  to  the  jury  with  this  settled  fimnola  : 
^  Then,  gentlemen,  if  you  find  for  the  pursuer,  your  duty  wiU  be  to 
assess  the  damages.  You  must  remember,  in  doing  so,  that  damages 
are  not  awarded  as  a  punishment  of  the  defender ;  but  you  most 
give  merely  such  fair  and  reasonable  compensation  to  the  pursuer  as 
you  think  right'  And  then  the  jury,  forgetting  all  reason,  justice, 
and  common  sense,  proceed  to  deal  out  the  most  extravagant  sums 
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of  damages, — greater,  in  general,  than  the  whole  jury  could  them- 
selves raise.  There  seems,  indeed,  to  be  no  measure  or  rule  in  the 
mode  in  which  juries  deal  with  questions  of  damage ;  and,  to  tell  the 
truth,  there  is  a  secret  self-gratification  in  being  enabled  to  lord  it 
over  the  unfortunate  delinquent. 

The  sole  requisite  for  being  a  juror  is  the  possession  of  a  small 
amount  of  property.  A  man  who  pays  taxes  on  a  rent  of  L.30  per 
annum  may  be  a  special  juror ;  and  any  one  who  has  L.200.  of  per- 
sonal property  may  be  a  common  juror.  The  description  of  our 
ordinary  Edinburgh  juries  was  thus  given,  by  one  who  studied  them 
closely  for  his  own  purposes  of  morsel  teaching :  *  A  Scotch  jury 
frequently  presents  the  following  particulars  for  observation : — It 
consists  of  twelve  men ;  eight  or  ten  of  whom  are  collected  from  the 
country,  within  a  distance  of  twenty  or  thirty  miles  from  the  capital. 
These  individuals  hold  the  plough,  wield  the  hammer  or  the  hatchet, 
or  carry  on  some  other  useful  and  respectable,  but  laborious,  occu- 
pation for  six  days  in  the  week.  Their  muscular  systems  are  in 
constant  exercise,  and  their  brains  are  rarely  called  on  for  any  great 
exertion.  They  are  not  accustomed  to  read  beyond  the  Bible  and 
a  newspaper ;  they  are  still  less  in  the  habit  of  thinking.  Counsel 
address  long  speeches  to  them  ;  numerous  witnesses  are  examined, 
and  the  cause  is  branched  out  into  complicated  details  of  fact,  and 
wire-woven  deductions  in  argument.  Without  being  allowed  to 
breathe  fresh  air,  or  to  take  exercise,  they  are  confined  to  their  seats 
till  eight  or  ten  in  the  evening,  when  they  retire,  to  return  a  verdict 
by  which  they  may  dispose  of  thousands  of  pounds.'  ^ 

It  seems  at  first  sight  rather  an  odd  proceeding,  that  to  a  tribunal 
so  constituted  should  be  entrusted  the  difficult  task  of  unravelling 
some  of  those  complicated  cases  which  are  often  sent  for  trial ;  for 
example,  cases  of  firaud  in  bankruptcies,  falsehood  and  fraud  as  against 
directors  of  banks,  cases  of  damages  for  nouoimplement  of  mining 
contracts,  etc.,  which  require  the  consideration  of  many  documents 
of  complicated  accounts,  of  correspondence,  of  plans,  none  of  which 
the  jury  see,  and  of  which,  therefore,  at  the  end  of  a  long  trial,  they 
must  have  a  very  hazy  notion.  Now,  such  questions  are  presented 
for  the  decision  of  a  set  of  men,  to  not  one  of  whom  would  we  sub- 
mit any  doubtful  question  voluntarily  for  the  benefit  of  their  opinion. 
They  want  all  the  elements  of  judicial  wisdom ;  they  want  educa- 

*  Qeorge  Combe. 
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tion ;  their  minds  are  not  disciplined ;  they  are  subject  to  impulse, 
and  to  sinister  inflaence;  they  have  not  concentration  of  thought; 
and  to  those  natural  defects  there  are  superadded  the  physical  ob- 
stacles arising  from  their  being  obliged  to  sit  a  whole  day  in  a 
crowded  court,  in  an  unusual  and  constrained  position  to  which  they 
are  totally  unaccustomed,  and  in  which,  however  willing,  they  could 
not  do  justice,  even  to  their  own  limited  capacities. 

Jeremy  Bentham  long  ago  gave,  as  the  opinion  of  an  advanced 
thinker,  the  following  statement  as  to  the  result  of  jury  trial  in 
England,  when  it  was  proposed  to  introduce  it  for  the  first  time  into 
Scotland.     Giving  the  people  of  this  country  credit  for  sagacity  and 
good  sense,  he  said  that  he  had  *  no  more  apprehension  of  seeing  the 
Scotch  nation  submit  to  defile  itself  with  any  such  abomination, 
than  he  had  of  seeing  the  port  of  Leith  opened  for  the  importation 
of  a  pack  of  mad  dogs,  or  for  a  cargo  of  cotton  impregnated  Becvn- 
dum  artem  with  the  plague.'     Mr  Joseph  Browne,  of  the  English 
Bar,  has  given  expression  to  the  modem  English  view  of  the  subject 
in  a  very  racy  pamphlet,  the  burden  of  which  is,  that  jury  trial  is  a 
hap-hazard  lottery,  which  ought  to  be  abolished.     There  are  many 
prejudices  against  this,  and  it  is  perhaps  impossible  to  get  this  done 
in  Scotland,  until  England  make  the  first  move.    At  all  events,  it 
is  within  the  scope  of  -pending  legislation,  to  enact  that  jury  trial 
shall  only  be  adopted  if  demanded  by  either  of  the  parties,  as  is  the 
case  in  the  County  Courts  of  England ;  and  even  then,  that  it 
should  not  be  granted  as  a  matter  of  course.     The  substitute  for 
it  which  we  propose  is  the  Court,  but  the  Court  acting  in  a  very 
difierent  way  from  the  old  system  of  a  proof  by  commission.    For 
thirty-three  years  the  Court  of  Session  has  had  the  power  of  sending 
cases  of  divdrce  and  marriage  for  trial  by  juries,  but  not  one  has 
been  so  tried ;  and  the  recent  practice  in  such  cases  shows  us  how 
much  might  be  done  to  give  satisfaction  to  the  country  in  another 
way.    Why  should  not  every  case  of  fact  be  heard  before  the  Lord 
Ordinary,  with  a  short-hand  writer,  and  his  judgment  be  made  sub- 
ject to  review  by  the  Inner  House  f     No  more  labour  would  be  im- 
posed on  the  judges  by  such  a  system  than  by  that  under  which  the 
country  is  at  present  groaning.    The  Lord  Ordinary  would,  in  that 
case,  discharge  the  functions  of  the  judge  presiding  at  the  trial;  and 
the  Inner  House,  in  reviewing  his  judgment,  would  be^  in  another 
form,  exercising  the  functions  which  they  now  do  in  hearing  motions 
for  new  trials. 
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The  coantiy  would  then  get  a  body  of  men  as  jarors,  who  wonid 
act  under  a  sense  of  responsibility  and  the  restraint  of  the  invisible 
strait  jacket  imposed  by  public  opinion, — who  would  assign  reasons 
for  their  judgments,  and  who  are  ever,  in  the  public  view,  to  re- 
ceive contumely  and  reproach  if,  misled  by  passion  or  prepossessions, 
they  do  injustice.     The  fact  that  this  Court  has  for  thirty-thr^e 
years  in  consistorial  actions  given  satisfaction  to  the  country,  while 
tliere  was  an  option  to  send  such  cases  to  juries,  shows  us  that  there 
is  no  reason  whatever  for  the  hesitation  and  doubt  sometimes  ex- 
pressed, that  in  other  matters  of  fact  the  Court  would  not  com- 
mand public  confidence.    There  are  no  juries  in  the  Sheriff  Courts, 
and,  except  the  late  Mr  Wallace  of  Kelly,  no  one  ever  desired  to 
see  them  there. 

We  put  the  matter  interrogatively,  because  we  cannot  prove  any 
specific  instance ;  but  we  must  ask  whether  it  is  not  the  fact,  that 
when  the  jury  lists  are  struck,  the  jurors  are  spoken  to  (of  course 
casually  and  accidentally)  as  to  the  merits  of  the  case?  and  when  a 
trial  lasts  for  two  days,  is  it  the  fact  that  sometimes  particular  views 
of  evidence  are  presented  to  jurors  on  the  adjournment  of  the  trial? 
Such  things  are  said,  and  such  things  are  probable  enough.  It 
seems  not  to  be  a  new  practice,  if  one  may  believe  Hudibras ;  and, 
therefore,  common  report  may  in  this  case  prove  true  : 

'  Do  not  your  juries  give  their  verdict 
Aa  if  they  felt  the  cause,  not  heard  it ; 
And,  as  they  please,  make  matter  of  fact 
Kun  all  on  one  side,  as  thetfre  packed  ?* 

In  any  view,  let  us  get  rid  of  thd  low  class  from  whom  the  Edin* 
burgh  juries  are  taken.  Make  the  qualification  of  a  common  juror 
that  which  is  now  the  qualification  of  a  special  one.  Bemember 
that  they  do  not  act  for  nothing ;  and  that  a  pound  a  day  is  unex- 
pected good  luck  even  to  a  man  who  pays  L.30  a  year  of  rent. 


POINTS  UNDER  THE  UNIFORMITY  OF  WEIGHTS  AND 

MEASURES  ACTS. 

Therb  are  several  important  matters  of  practice  wherein  diverse 
and  contradictory  rules  are  observed  in  the  local  courts  of  different 
counties ;  and  these  never  having  yet  been  brought  before  the 
Supreme  Court,  no  authoritative  principle  of  judgment  has  been 
laid  down.    These  points,  on  which  it  is  so  important  to  have  a 
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general  understanding  and  practice,  we  intend  occasionally  to  con- 
sider, with  the  hope  of  better  securing  uniformity. 

The  points  we  intend  at  present  to  discuss  arise  under  the  statutes 
for  ensuring  uniformity  of  weights  and  measures.  No  law  comes 
more  frequently  into  the  intercourse  of  society,  and  there  is  none, 
therefore,  where  there  ought  to  exist  greater  uniformity. 

The  history  of  the  standards  of  weights  and  measures  is  one 
deeply  interesting  to  the  antiquary.  The  very  names  still  in  nse 
establish  the  rude  appliances  which  were  first  adopted  as  standards. 
The  nail,  the  foot,  and  the  hand,  are  all  indicative  of  their  natural 
origin,  whilst  the  stone  finds  its  parentage  in  the  brook. 

The  regulation  of  weights  and  measures  formed  a  distinguished 
part  of  the  sacred  laws  of  the  Jews,  and  their  accuracy  was  enforced 
by  the  solemn  declaration,  ^  A  false  balance  is  abomination  to  the 
Lord  ;  but  a  just  weight  is  His  delight'  In  like  manner,  Jesos 
Christ  illustrated  His  standard  of  justice  by  the  words,  *  With  what 
measure  ye  mete,  it  shall  be  measured  to  you  again.' 

By  the  Leges  Burgorum^  cap.  32,  a  burgess  was  authorized  to 
'  have  in  his  house  a  measure  for  com,  an  elwand,  a  stane,  and  a 
pound  to  weigh,  all  sealed  with  the  burgh  seal.' 

The  wisdom  which  distinguishes  our  ancient  Scotch  statutes, 
with  all  their  brevity,  is  peculiarly  discerned  in  the  Act  1457,  which 
recognised  uniformity,  in  matters  high  and  low,  in  these  racy  words  : 
^  It  is  seen  speidful  that  sen  we  have  but  a  [one]  king  and  a  law 
universal  throughout  the  realm,  we  should  hae  but  a  met  and  mea- 
sure to  serve  a  the  realm.'  The  Magna  Charta  had  a  similar  pro- 
vision for  England ;  so  intimately  connected  was  a  just  balance  with 
the  liberties  of  the  subject  and  the  stability  of  the  throne. 

The  mode  which  our  Scotch  ancestors  adopted  to  secure  the 

preservation   and  integrity  of  the  various  standards   is   curious. 

Each  was  separately  committed  to  the  keeping  of  the  prindpal 

burghs,  and  as  such  became  their  ^aZfardtt/m.     IhQpint  or  jugy  the 

unit  of  liquid  measure,  was  confided  to  Stirling.*     The  firlotj  the 

unit  of  dry  measure,  was   under  the  protection   of  Linlithgow. 

Edinburgh  had  the  hy)nour  of  keeping  the  ell^  the  unit  of  lineal 

^  The  Act  1618  declared  that  *  the  pint  stowpe  commited  to  the  keejnng  of 
the  burgh  of  Sterline  containeth  the  weght  of  three  punds  seaven  unces  of 
French  Troys  weght,  clear  running  xcater  of  Leith  (where  now  ibis  limpfii 
test ! ! )  ;  which  stowpe  is  to  remaiue  and  abyde  in  the  same  integritie,  as  it  is 


now,  and  that  no  other  stowpe,  or  ^greater  or  lesser  proportion,  containing  tiu; 

1  weght,  shall  be  received  by 
ing,  to  buy  or  sell  with,  in  any  part  of  the  kingdom.' 


said  weght,  shall  be  received  oy  none  of  his  majesty^s  lieges  in  any  time  cooi- 
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measure.  The  French  Troy  stone  found  its  security  in  Lanark. 
Then,  with  the  wisdom  of  the  age,  marking  the  risk  of  inroads  from 
our  powerfiil  neighbours,  duplicates  of  the  whole  were  placed  within 
the  then  impregnable  walls  of  the  castles  of  Edinburgh  and  Dum- 
barton. 

For  a  length  of  time  great  diversity  of  standards  existed  through- 
out the  United  Kingdom.  What  was  a  pound  or  stone  weight  in 
one  section  of  the  kingdom,  across  a  rivulet  received  a  different 
value.  Not  only  in  this  way  did  much  confusion  exist,  but  great 
opportunities  were  afforded  for  deceit  and  fraud. 

Not  only  were  different  values  ascribed  to  the  same  denomination 
in  various  portions  of  the  United  Kingdom,  but  there  were  ev«n 
local  standards  of  peculiar  and  fanciful  names,  known  nowhere  but 
in  particular  districts.  The  boll  especially  was  a  general  favourite, 
but  had  as  many  diversities  of  value  as  there  were  divisions  in  the 
kingdom.  To  these  local  standards  the  peasantry  clung,  and  still 
cling,  with  a  pertinacity,  or  rather  perversity,  truly  extraordinary, 
though  the  adoption  of  another  and  uniform  standard  is  clearly 
more  simple,  and  obviously  for  their  interest  to  adopU 

To  terminate  the  evils  of  diversity,  and  to  secure  the  advantages 
of  uniformity,  the  imperial  standards  were  introduced  by  the  5  Geo. 
IV.,  c.  74  (1824)*  The  preamble  of  the  Act  5  Geo.  IV.  is  very 
expressive:  *  Whereas  it  is  necessary  for  the  security  of  commerce, 
and  for  the  good  of  the  community,  that  weights  and  measures 
should  be  just  and  uniform:  And  w^hereas  notwithstanding  it  is 
provided  by  the  Great  Charter  that  there  shall  be  but  one  measure 
and  one  weight  throughout  the  realm ;  and  by  the  Treaty  of 
Union  between  England  and  Scotland,  that  the  same  weights  and 
measures  should  be  used  throughout  Great  Britain  as  were  then 
established  in  England ;  yet  different  weights  and  measures,  some 
larger  and  some  less,  are  still  in  use  in  various  places  in  Great 
Britain  and  Ireland,  and  the  true  measure  of  the  present  standards 
is  not  verily  known,  which  is  the  cause  of  great  confusion  and 
manifest  frauds.'  This  Act  was  to  come  into  operation  on  1st  May 
1825  ;  but  on  the  narrative  that  ^  it  hath  been  found  that  further 
time  is  necessarily  required  before  the  said  Act  can  be  conveniently 
carried  into  effect,'  the  period  was  postponed  to  1st  January  1826, 
by  Act  6  Geo.  IV.,  c.  12  (1825).  The  Act  of  5  Geo.  IV.  was 
amended  by  the  4  &  5  Will.  IV.,  c.  49,  and  which  in  the  very 
next  session  of  Parliament  was  repealed,  and  the  provisions  made 
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permanent  by  5   &   6  Will.  IV.,  c.  63,  which  is  the  existing 
law. 

By  the  Act  5  Geo.  IV.,  c.  74,  whilst  the  imperial  standards  were 
introduced  and  legalized,  it  was,  by  sections  15  and  16^  permiiUd 
to  deal  under  the  old  system  of  local  denominations,  if  the  propor- 
tion to  the  imperial  standards  was  expressed.  But  the  Act  5  &  6 
Will.  IV.  abolished,  by  its  fourth  section,  this  privilege,  whicli 
obviously  prevented  all  progress  to  uniformity. 

It  was  unfortunate  that  the  Legislature,  when  making  this  great 
change,  did  not  adopt  some  more  simple  plan,  by  assimilating  the 
currency  with  the  standard  of  weight,  as  has  been  so  long  and 
advantageously  adopted  in  continental  countries,  and  which,  we 
doubt  not,  will  at  no  distant  period  be  made  law  in  the  United 
Kingdom. 

By  the  sixth  section  of  the  Act  5  &  6  Will.  IV.,  every  person 
who  sells  by  any  denomination  of  measure  other  than  one  of  the 
imperial  measures,  or  some  multiple  or  aliquot  part,  such  as  half^ 
the  quarter,  eighth,  sixteenth,  or  thirty-second  parts,  is  liable  in  a 
penalty  not  exceeding  forty  shillings  for  evert/  sale ;  but  there  is  an 
exception  of  the  sale  of  any  articles  in  any  vessel  not  represented  as 
containing  any  amount  of  imperial  measure,  or  of  any  fixed  local 
or  customary  measure  in  use  before  the  Act  5  &  6  Will.  IV.  It 
is  remarkable  that  there  is  no  similar  prohibition  or  penalty  for 
sales  by  weight.  Neither  is  there  any  pravision  in  the  sixtli 
section  that  sales  by  any  other  than  imperial  measures  are 
null.  But  by  the  twenty-first  section  of  the  Act,  every  person 
using  any  weight  or  measure  other  than  authorized  by  the  Act,  or 
some  aliquot  part  thereof,  or  which  has  not  been  stamped  by  the 
inspector,  is  made  liable  in  a  penalty  not  exceeding  five  pounds,  with 
forfeiture  of  the  weight  and  measure  ;  ^  and  any  contract,  bargain, 
or  sale,  made  by  any  such  weights  or  measuresy  shall  be  wholly  null 
and  void*  This  last  provision  seems  not  to  apply  to  contracts  of 
sale  unimplemented  by  delivery,  but  only  to  cases  where  the  com- 
modity has  been  actually  delivered  by  the  proscribed  standards. 
(See  opinion  of  Lord  Neaves  in  the  case  of  Robertson^  after  noted.) 
The  contrast  is  seen  by  comparing  the  twenty-first  section  with  the 
seventh,  which  imposes  a  penalty  on  every  person  selling  by  the 
heaped  measures,  and  declares  ^  all  bargains,  sales,  and  contracts 
which  shall  be  made  by  the  heaped  measure,  to  be  null  and  void.* 
The  only  similar  provision  in  the  5  Geo.  IV.,  is  in  the  case  of  the 
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fifteenth  section,  which  declared  that  in  all  cases  of  special  agree- 
ment to  sell  by  local  denominations,  their  ratio  or  proportion  to  the 
imperial  standard  must  be  stated,  ^  otherunse  such  agreement  should  be 
null  and  void^ 

It  was  held  by  the  Court  of  Session,  and  affirmed  by  the  House 
of  Lords,  that  the  5  Geo.  IV.,  c.  74,  did  not  apply  to  leases  of  lands ; 
so  that  a  grain  rent,  according  to  the  Scotch  acre,  and  estimated  in 
bolls,  firlots,  and  pecks,  was  found  a  good  covenant.  {Henry^  25 
May  1832  ;  affirmed  9  Aug.  1834 ;  7  Jurist,  13.) 

The  first  point  we  desire  to  notice  is,  that  decisions  in  both  Eng- 
land and  Scotland  have  gone  contrary  to  the  declared  object  of  the 
statute,  which  was  to  abolish  all  local  denominations  and  quantities, 
and  to  replace  them  by  one  uniform  nomenclature  of  imperial 
standards. 

A  sale  of  wheat  in  Wales  by  the  Hobbet  was  held  good.  There  was 
no  measure  used  in  the  transaction.  But  four  pecks  were  reckoned 
one  hobbet,  or  168  lbs.,  and  it  was  delivered  by  weight  in  sacks  of 
252  lbs.,  thereby  each  sack  containing  a  hobbet  and  a  half.  The 
Court  held  that  this  was  a  sale  not  by  measure,  but  by  weight. 
Lord  Chief-Justice  Campbell  observed  that  ^  hobbet  may  be  the 
Welsh  for  168  lbs.'  Justice  Erie  said  that  ^  the  sale  was  by  the 
pound,  hobbet  being  the  multiple  of  a  pound.'  {Hughes  v.  Hum^ 
phreysy  12  June  1854,  Queen's  Bench;  Weekly  Keporter,  526.) 
In  a  previous  suit  for  breach  of  contract,  where  the  hobbet  was  , 
used  not  as  a  denomination  of  weight,  but  of  measure,  the  contract 
was  found  null.     (Tyson  v.  Thomas,  1  McClelland,  119.) 

In  another  case,  where  a  contract  for  iron  was  sought  to  be  en- 
forced, it  was  sustained,  though  made  by  the  ^  long  weight^  in  which 
the  hundredweight  contains  120  lbs.  avoirdupois  instead  of  112  lbs. 
Baron  Piatt  observed,  ^  Here  the  contract  is  not  made  by  a  prohi- 
bited weight,  but  by  one  which  is  a  multiple  of  the  standard  pound, 
namely,  a  ton  containing  20  hundredweight,  each  consisting  of  120 
or  six  score  pounds  avoirdupois.'  {Jones  v.  Eiles,  15  June  1854, 
W.  R.  623;  affirmed  in  Exchequer  Chamber,  30  June  1855, 
W.  R.  576.) 

These  decisions  have  been  followed  by  the' Court  of  Session,  whq 
sustained  a  sale  of  hay  by  the  Dutch  stone  of  22  pounds.  {Robert' 
son,  25  June  1858;  30  Jurist,  701.) 

Adopting  the  principle  recognised  in  these  decisions,  it  seems  of 
no  consequence  that  the  sale  is  made  by  a  local  denomination  of 


482  UNIFOBMITT  OF  WEIGHTS  AND  MEASURES  ACTS. 

weighty  so  long  as  it  is  notorious  that  the  same  is  resolvable  into 
imperial  weights.  In  this  way  the  boll  may  resume  its  place,  as  it 
is  well  understood  to  have  its  equivalent  in  weight,  only  that  the 
amount  of  that  lyeight  varies  in  different  districts,  though  five 
hundredweight  is  the  general  equivalent  of  the  bolL  Thus  tie 
uniformity  sought  by  the  statute  is  not  obtained. 

But  a  point  of  vastly  greater  importance  has  been  recently  raised 
in  several  Sheriff  Courts.  Since  the  passing  of  the  Acts  of  uni* 
formity,  where  the  nullity  of  the  contract,  as  one  by  local  measare, 
has  been  pled  against  an  action  to  enforce  the  sale  by  compelling 
delivery  to  be  given  or  taken,  it  has  been  uniformly  held  in  local 
courts  that  no  action  could  be  sustained  on  such  contract.  Ko 
such  case  has  yet  been  decided  in  the  Supreme  Court.  .Where 
delivery  had  been  given  and  taken,  in  an  action  for  payment  of  the 
contract  price,  and  where  the  defence  of  nullity  was  set  up^  it  has 
been  generally  held  that  no  action  can  be  sustained  for  the  contract 
price.  But  both  in  law  and  equity  the  original  owner  has  been  held 
entitled  to  have  his  property  restored  to  him,  or  its  value,  not 
according  to  the  contract,  but  according  as  its  intrinsic  or  market 
value  stood  at  the  time^  not  of  the  sale,  but  of  the  change  of  pos- 
session  of  the  commodity.  In  some  cases  #this  has  been  found  to 
be  higher  than  the  covenanted  price,  and  thus  the  objector  has, 
according  to  the  saying,  'gained  a  loss.'  Recently  a  very  dififerent 
rule  has  been  recognised  in  some  counties,  where  it  has  been  held 
that  a  person  buying  otherwise  than  by  imperial  standards,  is  en* 
titled  to  hold  the  property  thus  fraudulently  obtained,  and  to  set 
the  original  owner  at  defiance,  and  so  give  neither  restitution  nor 
equivalent  reparation.  This  doctrine  is  very  startling,  and  leads 
to  strange  results,  opening  a  wide  door  for  legalized  fraud.  No 
authority  for  such  rule  of  decision  has  yet  been  given  in  the  Sa- 
preme  Courts  either  of  England  or  Scotland. 

It  is  a  mistake  to  hold  that  the  proprietor  of  the  commodity  is 
seeking  to  enforce  an  illegal  contract.  There  is  a  legal  sale,  or  there 
is  not  If  legal,  then  the  contract  is  good,  and  must  be  enforced ; 
.but  if  illegal,  it  is  null  on  both  sides.  It  cannot  be  good  to  the  pur- 
chaser and  bad  to  the  seller.  There  is  no  transfer  of  the  property, 
— the  ownership  is  still  with  the  original  owner.  The  possession, 
or  rather  custody,  has  only  been  changed,  and  the  owner  is  entitled 
to  follow  and  vindicate  his  property ;  and  if  he  cannot  get  it,  through 
its  destruction  by  the  fault  of  the  possessor,  he  is  clearly  entitled  to 
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its  true  equivalent  in  money.  His  action  is  not  laid  on  the  contract. 
He  repudiates  the  contract,  and  sues  for  his  property  or  its  value, 
obtained  by  the  defender  withoat  legal  right  or  title. 

If  the  contract  be  illegal,  both  parties  are  participant  in  the  ille- 
gality, and  such  cannot  benefit  the  one  more  than  the  other.  Both 
must  be  bound,  or  neither.  The  contrary  doctrine  is  founded  solely 
on  the  maxim  of  the  civil  law,  ^  Melior  est  conditio  possidentis  ubi 
neuter  jus  habet*  This  rule  may  be  applicable  to  some  cases,  where 
parties  are  claiming  property  both  on  inept  though  colourable  titles, 
it  may  warrant  the  party  in  possession  to  keep  his  hold  thereof,  but 
does  not  preclude  the  other  party  from  the  equivalent  of  value.  But 
in  the  case  in  hand  the  possessor  has  no  jus  or  right.  That  remains 
entirely  with  the  original  owner  of  the  subject,  who  was,  on  the  po^ 
sessor's  own  showing,  never  legally  divested  thereof.  If  civil  law 
maxims  are  to  rule  in  such  commercial  matters,  there  may  be  ar- 
rayed many  more  on  the  other  side,  much  more  pertinent  to  the 
issue.  Amongst  many,  the  following  may  be  cited : — ^  Fraus  et  jus 
nunquam  cohabitant^  *  Nemo  cogitur  rem  suam  vendere  etiam  justo 
pretioJ  *  Nemo  debet  locupletari  ex  alteriits  inconimodo*  *  Nemo  ex 
dolo  suo  proprio  relevetur  aut  atixilium  capeatJ 

It  has  been  repeatedly  held  in  England,  that  *  a  statute  ought 
never  to  be  construed  so  as  to  work  injustice.'  {Sir  J,  NedharrCs 
case,  8  Sep.  136.)  And  again,  ^No  statute  can  be  construed  in 
such  a  manner  as  to  be  inconvenient  and  against  reason.'  {Hughes^ 
Caith.  136.) 

In  the  case  of  Henry^  before  noted,  Lord  Justice-Clerk  Boyle 
remarked,  ^  Although  even  if  the  Act  were  applicable  to  the  case,  I 
must  say  it  is  well  worthy  of  consideration  whether  the  pursuer 
could  be  allowed  to  found  on  the  objection — whether  a  party  under 
whose  directions  the  deed  was  drawn  up,  and  who  intends  the  other 
to  act  on  it  as  valid,  is  entitled  to  turn  round  and  say  that  it  is  null 
and  void.  I  do  not  think  he  could.'  Lord  Brougham,  the  Chan- 
cellor, in  moving  the  affirmance  of  the  decision  of  the  Court  below, 
adopted  similar  views,  that  a  party  to  such  contract  was  barred  by 
))ersonaI  exception  from  taking  benefit  from  the  same. 

It  has  been  attempted  to  defend  this  rule  of  spoliation  by  refer- 
ence to  smuggled  or  contraband  goods,  for  which  no  action  in  any 
shape  can  be  maintained.  But  the  distinction  is  apparent.  In  such 
cases  there  is  an  inherent  vice  in  the  article,  which  can  be  seized  in 
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'  the  hands  of  whosoever  has  possession  thereof  >    It  is  in  the  esseince  of 
the  article.    The  nullity  under  the  Uniformity  of  Measures  Act  has 
reference  only  to  the  accidents  of  the  contract,  and  has  no  reference 
to  the  article  itself.     Whisky,  which  has  been  cradled  in  the  glen, 
nursed  in  the  braes,  and  escaped  the  guardianship  of  the  gaager,  is 
in  itself  proscribed.     But  oats,  barley,  and  potatoes  have  no  such 
illicit  brand  attached  to  them  under  the  Weights  and  Measures  Acts. 
The  contract  is  merely  declared  null.     The  article  is  not  declared 
contraband,  nor  is  it  put  beyond  commercial  dealing.     The  ^Evoe 
toith  the  crooked  homy — the  term  in  song  applied  to  the  wormy 
still, —is  doubtless  put  beyond  the  pale  of  commerce.     But  not  so 
the  Ewe  that  follows  the  shepherd.    But  even  under  the  stringent 
excise  laws,  it  has  been  held  that  a  foreign  merchant  can  recover 
ttie  price  of  goods  sold  to  a  Scotchman,  although  in  the  knowledge 
they  were  to  be  run  in  violation  of  the  revenue  laws,  if  he  was  not 
directly  a  participator  in  the  violation  of  the  laws.     There  is  no 
provision  in  any  statute  that  no  action  shall  be  maintained  for  re- 
storation or  payment  of  the  value  of  goods  sold  by  local  measures. 
Let  the  provision  of  mere  nullity  of  contract  be  contrasted  with  the 
protection  under  the  Act  24  Geo.  II.,  c.  40,  known  as  the  Tippling 
Act.   There,  though  a  person  has  obtained  actual  possession,  or  very 
luxuriously  consumed  spirituous  liquors  received  at  one  time  of  less 
value  than  20s.,  the  pursuer  ^sliall  not  recover  any  sum  ofnumegy 
debty  or  demand  on  account  of  such  spirituous  Uquors,      But  the 
Court  have,  on  the  call  of  equity,  relaxed  the  rigour  of  this  statute 
in  many  respects.  An  action  by  one  spirit  merchant  against  another 
merchant  has  been  sustained,  though  the  quantities  of  spirits  have 
been  less  at  each  delivery  than  the  statutory  quantity.     (JacksaOf 
C.  N.  P.  180.)     So,  where  the  accounts  for  spirituous  liquors  has 
been  paid,  repayment  cannot  be  demanded.     {Dawsariy  6  £sp.  24.) 
Should  this  recent  doctrine  be  sustained  by  the  Supreme  Court 
as  sound  law,  recourse  must  be  speedily  had  to  the  Legislature  ibr 
an  amended  Act.     With  such  an  interpretation,  the  present  statute 
might  be  appropriately  entitled,  *  An  Act  for  the  Encouragement  and 
Protection  of  Fraud!    It  will  open  a  very  lucrative  field  for  those 
who  have  hitherto  cultivated  that  of  ring-dropping  and  thimble- 
rigging, now  somewhat  barren  and  effete.   This  new  occupation  can 
be  carried  on  in  defiance  of  the  police,  and  under  protection  of  the 
statute  law  as  interpreted  by  the  judges  of  the  land,  the  administra- 
tors of  its  justice.    Take,  for  example,  how  cheaply  a  farmer  may 
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hanrest  his  grain.  He  has  onlj  to  hire  the  reapers  at  so  mach 
the  Scotch  acre,  and  when  payment  is  sought,  toss  the  statute  in 
their  face,  and  laugh  them  to  scorn,  being  under  the  protection  of  a 
Sheriff  who  holds  that  the  contract  being  null  under  the  statute, 
the  '  labourer  is  not  worthy  of  his  hire.'  Such  a  state  of  things 
assuredly  had  the  Apostle  James  in  his  far  vision,  when  he  ex- 
claimed, ^  Behold,  the  hire  of  the  labourers  which  have  reaped  down 
your  fields,  which  is  of  you  kept  back  by  fraudy  crieth.' 
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The  past  session  of  Parliament  has  been  comparatively  unfruitful, 
if  the  results  of  legislative  action  are  to  be  measured  by  the  addi- 
tions made  to  the  statute  law  of  the  country.  Although  the  current 
annual  volume  of  the  statutes  at  large  may  not  be  of  much  smaller 
dimensions  than  its  predecessor,  it  is  to  a  large  extent  made  up  of 
the  usual  class  of  formal  Acts  which  are  renewed  once  a  year,  of 
revenue  Acts,  und  of  Acts  of  a  quasi-local  character,  among  which 
the  English  Local  Government  Supplemental  Act,  with  others  of  a 
kindred  nature,  occupy  no  inconsiderable  portion  of  the  space.  Of 
strictly  Scotch  Acts,  the  number  is  very  limited.  The  most  import- 
ant Scotch  measure,  the  Court  of  Session  Bill,  was  withdrawn  at 
an  early  stage,  in  order  to  give  time  for  consideration.  Other 
Scotch  Bills,  of  little  general  interest,  have  passed  through  their 
necessary  stages,  and  have  become  law ;  and,  in  addition  to  these, 
we  observe  that  several  measures  connected  with  finance,  trade, 
navigation,  and  other  interests  not  immediately  connected  with  the 
practice  of  the  law,  have  received  the  sanction  of  Parliament.  To 
some  of  these  we  propose  to  direct  the  attention  of  our  readers  in  a 
cursory  way. 

I.  Questions  arising  out  of  that  branch  of  fiscal  legislation  which 
is  concerned  with  the  collection  of  the  revenue  of  Customs,  are  not 
of  frequent  occurrence.  It  is  therefore  unnecessary  to  refer  to  the 
provisions  of  the  Tobacco  Duties  Act,  26  Vict.,  c.  7,  farther  than  to 
say  that  it  was  introduced  for  the  twofold  purpose,  first,  of  admitting 
foreign  tobacco  at  a  rate  of  duty  which,  in  comparison  with  the 
duties  formerly  levied,  may  be  termed  moderate ;  and,  secondly,  of 
enabling  the  British  manufacturer  to  manufacture  in  bond  without 
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paying  duty  on  the  raw  material,  and  to  use  saccharine  matter  in  the 
manufacture,  with  the  view  of  placing  the  home  and  forei^  mano- 
facturers  as  far  as  possible  on  an  equal  footing  as  regards  liability  to 
duty,  and  the  power  of  manufacturing  in  the  most  approved  manner. 
This  is  probably  the  last  of  the  extensive  series  of  legislative  changes 
consequent  on  the  recognition  of  the  policy  of  free  trade,  and  having 
in  view  the  removal  of  differential  duties  and  the  establishment  of  a 
system  of  unrestricted  competition  between  the  home  and  foreign 
manufacturers. 

n.  *  The  Salmon  Acts  Amendment  Act,  1863'  (26  Vict.,  c.  10), 
is  intended  to  give  facilities  for  preventing  the  evasion  of  the  various 
statutes  regulating  the  periods  within  which  salmon  may  be  cap- 
tured and  exposed  for  sale  in  the  United  Kingdom.  The  existing 
laws  are  defective,  in  not  prohibiting  and  punishing  the  exportation 
of  unseasonable  salmon,  and  of  salmon  caught  in  close  time.  The 
new  Act  imposes  a  penalty  of  five  pounds  for  each  fish  exported,  or 
entered  for  exportation,  in  su(;h  circumstances,  and  provides  for  the 
recovery  of  the  penalties  under  the  provisions  of  the  Acts  now  in 
force  for  the  respective  divisions  of  the  United  Kingdom.  The  sob- 
ject  of  salmon  has  also  been  dealt  with  in  a  subsequent  Act  (c.  50), 
which,  however,  only  continues  the  power  of  the  Commissioners 
appointed  by  the  Act  of  last  year. 

III.  By  an  Act,  forming  chapter  20  of  the  present  year,  the 
Speaker  is  authorized,  on  the  occurrence  of  a  vacancy  in  the  Honse 
of  Commons  during  the  Parliamentary  recess,  to  issue  his  warrant 
for  the  issue  of  a  new  writ,  after  giving  six  days*  notice  in  the  London 
Gazette-    Under  the  existing  law,  fourteen  days'  notice  is  requisite. 

lY.  One  of  the  most  important  financial  changes  which  have  been 
effected  for  many  years  has  taken  its  place  in  the  statute-book,  under 
the  title  of  ^  An  Act  to  give  greater  Facilities  to  the  holding  of  the 
Public  Stocks'  (26  Vict.,  c. 28).  According  to  the  usage  which 
has  hitherto  obtained  in  the  sale  and  transfer  of  the  public  funds,  all 
transactions  in  stocks  require  to  be  made  in  the  form  of  a  transfer  in 
the  books  of  the  Bank  of  England,  without  which  formality  the  seller 
would  not  be  divested  of  the  property,  or  the  purchaser  put  in  a 
position  to  claim  the  payment  of  dividends.  The  necessity  of  carry- 
ing through  purchases  of  stock  by  a  transfer  at  the  Bank  has  led  to 
the  employment  of  brokers  in  all  transactions  in  the  funds,  although 
it  is  well  known  that,  in  at  least  one  class  of  transactions, — the  settle- 
ment of  clearing-house  balances, — brokerage  might  be  dispensed  witb| 
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as  it  is  only  necessary  in  such  transactions  for  the  company  against 
whom  the  balance  stands,  to  transfer  stock  to  the  other  company  or 
companies  to  the  amount  of  the  balance.     The  object  of  the  new 
Act  is  to  make  stock  transferable  by  tradition,  in  the  same  manner 
as  bank  notes.     For  this  purpose  stock  certificates  may  be  issued,  in 
amounts  varying  from  L.50  to  L.IOOO  sterling,  blank  in  the  name 
of  the  holder,  and  with  coupons  attached  for  the  dividends  of  the 
ensuing  five  years ;  at  the  expiration  of  which  time,  new  coupons,  or 
a  new  certificate  with  coupons  attached,  may  be  issued.     So  long  as 
the  certificate  remains  blank,  it  is  to  be  transferable  from  b&nd  to 
hand ;  but  if  at  any  time  it  is  converted  into  a  ^  nominal '  certificate, 
by  filling  up  this  blank  with  the  name  of  the  proprietor,  it  loses  its 
transferable  quality ;  and  the  Bank  can  then  only  pay  the  dividends 
to  the  party  named,  or  to  his  or  her  legal  representatives.     The 
holder  of  a  *  nominal'  certificate  may,  however,  exchange  it  for  a 
blank  certificate  at  any  time,  and  which  he  may  assign  in  the 
manner  before  explained.     To  obviate  any  danger  to  the  security  of 
Government  Stock  as  a  channel  for  the  investment  of  trust  money, 
it  is  provided  that*  no  trustees  shall  hold  stock  under  the  tenure  of  a 
certificate  of  title,  unless  authorized  by  the  terms  of  the  trust  under 
which  they  act.    SufiScient  time  has  not  yet  elapsed  to  admit  of  this 
value  of  the  measure  being  tested  by  practice ;  but  we  have  little 
doubt  that  the  general  public,  as  well  as  banks  and  companies  hav- 
ing large  transactions  to  settle  by  transfer  of  stock,  will  freely  avail 
themselves  of  its  provisions. 

y.  Another  statute  has  been  added  this  year  to  the  series  of 
enactments  by  which  the  Legislature  has,  from  time  to  time,  sought 
to  regulate  and  restrict  the  labours  of  women  and  young  persons 
employed  in  manufactures.  By  this  statute  (26  &  27  Vict,  c.  38), 
the  Act  23  &  24  Vict.,  c.  78,  placing  bleaching  works  and  dyeing 
works  under  the  regulations  of  the  Factories  Acts,  is  extended  so  as 
to  comprehend  premises  used  in  the  occupation  of  calendering  or 
finishing  yarn  or  cloth  of  any  description,  or  any  process  incident 
thereto,  in  which  steam  or  other  mechanicaf  motive  power  is  em* 
ployed.  The  business  of  baking  has  also  been  taken  under  the 
paternal  care  of  the  Government,  and  subjected  to  inspection. 
Those  provisions  of  the  statute  (26  &  27  Vict.,  c.  40)  which  are 
intended  to  give  powers  for  the  enforcement  of  cleanliness,  and 
regulating  the  "accommodations  of  work-people  in  bakehouses,  belong 
properly  to  the  department  of  police,  and  may  be  defended  on  the 
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same  grounds  as  measares  prohibiting  and  punishing  the  adultera- 
tions of  alimentary  substances.  The  regulations  of  the  hours  of 
labour  of  young  persons  in'  such  establishments,  is  obviously  an  ex- 
tension of  the  scope  of  the  Factories  Acts  to  a  new  and  dissimilar 
class  of  employments. 

We  are  not  prepared  to  dissent  from  the  extension  of  the  prin- 
ciple in  question.  It^  is  a  difficult  problem,  how  far  the  Legislature 
is  entitled  to  interfere  between  employer  and  employed  in  the  direc- 
tion of  restraining  the  industrial  energies  of  the  population,  and 
limiting  production.  But  if  the  principle  be  conceded, — and  it  is 
difficult  to  refuse  assent  to  it,  when  directed  to  the  protection  of 
those  who,  from  their  dependent  position,  are  not  free  to  contract, 
— ought  it  not  to  be  extended  to  all  employments  t  Are  the  over- 
wrought milliner's  apprentices,  whose  wrongs  a  few  months  ago 
were  the  theme  of  newspaper  commiseration,  less  entitled  to  the 
protection  of  the  Legislature  than  factory  operatives,  or  work-people 
employed  in  bleaching  and  calendering  ?  We  think  not,  and  would 
desire  to  see  the  present  partial  and  class  legislation  on  this  subject 
replaced  by  a  general  measure,  applicable  to  all  descriptions  of  em- 
ployments. There  are  many  employments,  doubtless,  as  to  which 
there  is  no  reason  to  believe  that  such  regulations  are  requisite.  If 
so,  the  prohibition  of  work  at  unusual  hours,  or  for  an  excessive 
number  of  hours,  could  do  no  harm  ;  while  in  other  cases,  in  which 
legislative  interference  is  requisite,  the  statutory  remedy  might  be 
enforced  without  distinction  as  to  the  character  of  the  employment 

VI.  The  statute  26  &  27  Vict.,  c.  41,  introduces  us  to  a  very 
different  department  of  law, — ^the  responsibility  of  innkeepers  for 
goods  and  property  placed  in  their  possession.  The  principle  of  the 
Edict,  NavtoB^  cauponesy  stabulariiy  has  already  been  subjected  to 
considerable  modifications  in  its  application  to  the  arrangements 
of  modern  society.  Shipmasters  are  only  responsible  for  culpable 
damage,  the  owner  of  the  goods  being  bound,  if  he  wishes  for  in- 
demnity, to  defray  the  expense  of  insuring  his  property.  The  lia- 
bility of  carriers  was,  by  a  well-known  Act  of  William  FV.,  limited 
to  a  fixed  sum,  as  regards  packages  containing  jewellery,  silks, 
and  other  aiticles  of  considerable  value  in  proportion  to  their 
weight,  unless  insurance  rates  of  carriage  were  paid  on  them.  By 
the  Railway  and  Canal  Traffic  Act,  the  liability  of  railway  and 
canal  companies  for  horses .  lost  or  injured  on  the  journey,  was 
limited  to  L.40,  and  proportionally  in  the  case  of  live  stock,  unless 
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where  the  value  of  the  animal  had  been  previously  declared,  and 
insurance  rates  of  carriage  paid  accordingly.  The  extension  of  the 
principle  of  a  maximum  measure  of  liability  to  the  case  of  inn- 
keepers, appears  to  be  reasonable  in  itself,  and  an  act  of  justice  to 
that  useful  class  whose  services  have  been  so  largely  brought  into 
requisition  by  the  travelling  customs  of  our  time.  The  Act,  in  sub- 
stance, limits  the  liability  of  the  innkeeper  to  each  guest  for  property 
(other  than  horses  or  live  animals)  brought  into'  his  house,  to  the 
sum  of  L.30,  except  in  case  of  actual  fault  or  negligence  on  the 
part  of  the  innkeeper  or  his  savants.  Or  where  the  property  has 
been  expressly  deposited  for  safe  custody,  the  innkeeper  is  to  be 
bound  to  preserve  all  property  so  deposited,  and  may  require  the 
guest  to  seal  or  otherwise  secure  it. 

VII.  The  Church  Courts  Act,  26  &  27  Vict,  c.  47,  is  similar, 
in  its  leading  provisions,  to  the  Bill  which  was  last  year  unsuccess- 
fully introduced  into  Parliament,  but  shorn  of  its  obnoxious  features, 
among  which  we  include,  of  course,  the  power  of  compelling  the 
attendance  of  witnesses  for  the  purpose  of  being  examined  upon  oath. 
As  the  Act  stands,  it  consists  of  four  provisions,  none  of  which 
appears  to  bis  open  to  objections.  (1.)  When  a  libel  has  been  found 
relevant  by  the  Presbytery,  or  other  Church  Court,  against  a  tninister, 
the  Court  may  require  and  enjoin  him  to  abstain  from  the  discharge 
of  his  ministerial  functions  until  the  libel  shall  have  been  fully  in- 
vestigated and  finally  disposed  of.  (2.)  In  case  of  a  minister  being 
disabled  from  the  discharge  of  his  duties  by  insanity, — of  which  the 
Sheriff's  certificate  shall  be  evidence, — the  Presbytery  is  autho- 
rized to  appoint  an  assistant,  and  to  set  apart  a  portion  of  the  stipend 
for  his  maintenance.  (3.)  The  like  power  is  given  where  a  minister 
is  incapacitated  by  a  sentence  of  suspension  pronounced  by  the 
Church  Court.  Power  is  given  to  the  Church  Courts  to  appoint  a 
legal  practitioner  to  dictate  to  the  clerk  of  Court  the  evidence  given 
on  any  trial  before  them ;  or,  in  the  option  of  the  Court,  the  evi- 
dence may  be  taken  in  short-hand,  and  certified  by  the  moderator 
and  clerk  of  Court. 

VIIL  By  the  26  &  27  Vict.,  c.  51,  a  variety  of  amendments  are 
made  upon  the  provisions  of  the  ^Passengers'  Act,  1855.'  This 
statute,  while  adding  another  chapter  to  the  voluminous  legislation 
on  the  subject  of  maritime  and  mercantile  law,  does  not  contain  in 
its  clauses  anything  of  sufficient  importance  to  call  for  detailed 
notice. 
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T/ie  Institutions  of  the  English  Government;  being  an  Account  oftlie 
Constitution^  Powers,  and  Procedure  of  its' Legislative,  Judicial, 
and  Administrative  Departments,  By  HoMERSHAM  Cox,  M.A., 
Barrister-at-Law.     London :  H.  Sweet. 

The  exposition  of  the  exisiting  political,  judicial,  and  administrative 
machinery  of  the  British  Government,  is  unquestionably  one  of  the 
most  important  and  interesting  subjects  vrhidi  can  engage  the  atten- 
tion of  the  professional   author ;   yet  we  are  not  aware  that  the 
ground  occupied  by  Mr  Cox  in  the  treatise  before  us,  has  previously 
been  brought  within  the  range  of  forensic  literature.     Blackstone 
and  the  commentators  following  in  his  wake  have  touched  upon  it; 
and  historians  and  eulogists  of  the  British  Constitution  have  incor- 
])orated  in  their  works  much  of  the  information  which  Mr  Cox  has 
digested  and  systematized.    But  the  aim  of  the  writer  we  allude 
to  is  different.     His  object  is  to  furnish  the  reader  with  a  popular 
and,  at  the  same  time,  a  practical  exposition  of  the  subject  of  which 
he  treats  •;  and  it  appears  to  us  that  his  design  has  been  most  ably 
and  successfully  accomplished.     Without  entering  into  the  details 
of  judicial  practice,  or  perplexing  the  reader  with  the  mere  mechan- 
ism of  parliamentary  and  administrative  government,  he  has  pre- 
sented, in  a  methodical  and  well-written  treatise,  a  body  of  useful 
information   upon  the   Constitution  of  the   British   Government, 
which  must  be  extremely  valuable  not  only  to  the  lawyer,  but  also 
to  that  large  section  of  the  non-professional  community  who  are 
more  or  less  occupied  with  public  affairs.     On  a  subject  which,  up 
to  .this  time,  has  not  been  much  studied,  and  on  which  the  know- 
ledge of  even  the  well-informed  has  been  chiefly  derived  from  casual 
reading  and  newspaper  reports,  the  most  useful  mode  of  reviewinfj 
the  work  will  be  by  endeavouring  to  convey  to  the  reader  a  general 
notion  of  the  scope  of  the  work,  and  the  subjects  which  fall  within 
its  range. 

The  treatise,  as  is  explained  in  the  introductory  analysis  of  its 
contents,  is  divided  into  three  books,  relating  to  legislation,  judi- 
cature, and  administration  respectively ;  which  correspond  to  the 
three  main  divisions  of  constitutional  government,  and  which  are 
concerned  with  the  making  of  the  laws,  their  interpretation!  and 
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their  execation,  in  so  far  as  their  execution  does  not  require  authority 
to  interpret  them.   It  is  shown  in  the  introductory  part  of  the  work, 
that  these  three  bodies  in  the  State  are,  in  the  English  Constitation, 
in  the  main  kept  separate ;  and  in  the  sequel  of  the  work  the  author 
takes  occasion  to  illustrate  and  enforce  the  proposition,  that  in  order 
to  secure  the  fulfilment  of  the  purposes  for  which  these  departments 
of  government  are  established,  each  of  them  ought,  in  the  exercise  of 
its  own  special  functions,  to  be  independent  of  the  rest,  and  supreme. 
The  author  commences  his  expositions  by  an  account  of  the  nature 
and  limits  of  the  legislative  power,  as  vested  in  Parliament,  dis- 
tinguishing between  the  interpreting  functions  of  the  courts  of  law, 
and  the  higher  office  of  amendment  of  the  institutions  of  the  country, 
which  can  only  be  exercised  by  the  three  estates  in  concert.     On 
the  much  agitated  question  of  the  origin  of  Parliaments,  the  author 
is  of  opinion,  with  the  earlier  authorities,  that  the  Norman  sove- 
reigns of  England,  from  the  earliest  times,  had  recognised  the  right 
of  the  teqants^in-chief  of  the  Grown  to  assemble  in  order  to  grant 
aids  to  the  Crown  ;  and  that  the  origin  of  the  representation  of  the 
commons  was  the  impossibility  of  securing  the  attendance  of  so 
large  an  assemblage.     The  separation  of  the  Parliament  into  two 
houses  was  a  just  and  natural  recognition  of  the  right  of  the  smaller 
freeholders  to  have  an  equally  influential  voice  in  the  representation 
with  those  who  were  able  to  attend  personally ;  and  it  is  to  this  cir- 
cumstance, as  every  impartial  student  of  history  must  admit,  that  the 
independence  of  the  English  Parliament,  as  compared  with  that  of 
our  own  country,  must  be  mainly  attributed.    From  the  49  Henry 
1 11.^  when  the  first  Parliament  of  which  we  have  authentic  record, 
and  consisting  of  lords  spiritual  and  temporal,  and  representatives  of 
shires  and  boroughs  sitting  in  a  separate  chamber,  was  assembled, 
the  power  of  the  representative  assembly  has  been  continually  on 
the  increase.  The  principle  ^oon  became  settled,  that  taxes  were  not 
to  be  imposed  without  their  concurrence,  although  the  right  of  the 
Upper  Chamber  to  interfere  in  the  matter  of  taxation  was  the  subject 
of  vehement  controversy.    The  principle  that  all  money  bills  must 
originate  with  the  Commons,  was  acknowledged  as  early  as  the  times 
of  the  Tndors.   Under  the  more  arbitrary  government  of  the  Stuarts, 
attempts  to  amend  such  bills  in  the  Lords  were  occasionally  made,  but 
without  success,  the  Commons  having  uniformly  resisted  such  amend- 
ments.   The  supremacy  of  the  House  of  Commons  in  relation  to 
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money  bills  may  be  considered  to  have  been  finally  establbhed 
by  the  recent  resolutions  of  the  present  House,  consequent  on  the 
rejection  of  the  Paper  Duties  Bill,  in  which,  after  asserting  its  ex- 
clusive privilege  of  regulatinc;  the  manner,  matter,  and  measure  of 
all  money  supplies,  the  conduct  of  the  other  House  in  the  few  in- 
stances in  which  tax-repealing  Bills  had  been  rejected,  was  declared 
to  be  the  subject  of  ^  peculiar  jealousy,*  and  a  reason  why  the 
Commons  should  take  measures  to  prevent  the  interference  of  that 
other  House  in  similar  cases.  The  pledge  given  by  the  last  part 
of  the  resolution  has  been  fully  redeemed  by  the  subsequent  financial 
policy  of  the  House,  under  which  the  whole  financial  scheme  of  the 
Ministry  in  each  department  is  included  in  a  single  Bill ;  so  that  the 
Lords  must  either  accept  the  measure  simpliciter^  or  assume  the 
responsibility  of  extinguishing  an  entire  branch  of  the  revenue. 

Having  completed  his  survey  of  the  legislative  department  of 
Government,  under  the  several  heads  of  the  legislative  prerogatives 
of  the  Crown,  including  the  power  assumed  in  extraordinary  emer- 
gencies of  suspending  the  operation  of  Acts  of  Parliament  by  Order 
in  Council ;  the  parliamentary  powers  of  the  Crown  ;  the  constitu- 
tion of  the  House  of  Lords ;  the  constitution  of  the  House  of 
Commons,  and  their  procedure ;  and  the  right  of  petition  and  of 
holding  public  meetings ;  the  author  advances  to  the  consideration 
of  the  complicated  machinery  by  which  the  administration  of  the 
law  in  England  is  distributed  amongst  the  difierent  tribunals.  Oar 
readers  are,  in  a  general  sense,  familiar  with  the  constitution  and 
functions  of  the  different  judicatories  of  the  sister  kingdom ;  and 
we  fear  it  would  not  be  possible,  within  the  space  which  our  limits 
prescribe,  to  communicate  much  of  the  special,  and,  to  the  legal 
community  especially,  very  interesting  information  which  our  author 
has  brought  together  concerning  this  department  of  jurisprudence. 
As  a  specimen  of  his  style  of  handling  such  subjects,  we  are  tempted 
to  extract  the  following  passage,  in  which  the  author  explains  the 
means  of  protection  which  the  law  gives  to  the  subject  against 
illegal  imprisonment  and  arrest.  After  quotuig  the  author  of  the 
^  State  Trials,'  who  particularizes  three  distinct  remedies — viz.,  In- 
dictment, Damages,  and  Liberation,  under  a  writ  of  habects  corpus, 
the  author  proceeds : — 

*'  The  remedies  for  illegal  imprisonment  first  mentioned,  are  by  indictment,  or 
by  action  for  false  imprisonment.  False  imprisonment  is  a  nusdemeanour  at 
common  law^  punisbabfe  upon  indictment,  with  fine  or  imprisonment,  or  both. 
All  that  the  prosecutor  of  such  an  indictment  has  to  prore  is  the  imprisonment ; 
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it  is  for  the  defendant  to  show  that  the  impriaoDment  was  legal,  and  he  may 
JDstify  it  on  one  or  other  of  these  grounds — that  the  prosecutor  was  arrested 
regularly  under  civil  process  out  of  a  superior  Court,  or  other  Court  having 
jimadiction,  or  under  a  warrant  from  a  magistrate,  to  answer  a  criminal  charge 
of  which  the  magistrate  has  cognizance ;  or  without  warrant  in  certain  cases 
where  the  person  arrested  commits,  or  threatens  to  commit,  or  is  suspected  of 
having  committed,  an  indictable  offence.  .  .  .  The  satisfactory  remedy  for  the 
injury  of  false  imprisonment  is  by  an  action  of  false  imprisonment^  which  is 
generally  and  almost  unavoidably  accompanied  by  a  charge  of  assault  and 
battery  also;  and  in  such  action,  the  party  injured  may  recover  damages 
awarded  by  a  jury  for  the  injury  he  has  received.  Some  of  the  most  important 
principles  of  the  law  respecting  the  liberty  of  the  subject  have  been  established 
oy  means  of  such  actions,  which  have  been  repeatedly  prosecuted  with  success 
against  great  officers  of  the  Crown,  and  others  of  inferior  authority,  and  also 
against  private  persons. 

'  The  writ  of  habeas  corpus  is  an  ancient  common  law  writ;  but 
its  efficacy  has  been  greatly  increased  by  legislation  in  the  time  of 
Charles  I.  and  Charles  U.  In  both  these  reigns,  the  judges  in 
several  instances  delayed  or  refused  the  benefit  of  this  process  to 
persons  illegally  imprisoned. 

^  We  have  already  referred  to  the  famous  debates  on  this  subject, 
in  3  Car.  II.,  and  the  consequent  Petition  of  Right,  which  recites 
cases  in  which  the  King's  Bench  had  illegally  refused  to  deliver  on 
habeas  carpus  persons  committed  by  the  King's  command,  without 
any  cause  assigned ;  and  enacts  that  no  freeman  hereafter  shall  be 
so  imprisoned  or  detained.     This  provision  was,  however,  evaded  by 
the  judges :  and  a  farther  remedy  was  provided  by  the  statute  16 
Car.  I.,  c.  10,  sec.  8,  which  enacts,  that  a  person  committed  by  the 
King  or  PriVy  Council,  or  any  of  its  members,  shall  have  a  writ  of 
habeas  corptts  in  the  King's  Bench  or  Common  Pleas ;  and  the  Court 
shall,  within  three  Court  days  after  the  return,  examine  the  legality 
of  the  return,  and  do  what  to  justice  shall  appertain,  in  delivering, 
bailing,  or  remanding  the  prisoner.     Yet  in  the  case  of  a  prisoner 
who,  in  1676,  was  committed  by  the  King  (Car.  11.)  in  Council 
for  a  speech  at  the  Guildhall,  the  Chief  Justice,  as  well  as  the 
Chancellor,  refused  the  writ,  on  the  ground  that  the  writ  could  not 
issue  in  Vacation.     Other  defects  in  the  process  of  habeas  corpus 
existed;  the  imprisoning  party  might  delay  obedience  to  the  first 
writ,  and  wait  till  a  second  and  a  third,  called  an  alias  and  a  pluriesy 
were  issued   before  he  produced  the  prisoner.    This,  and  other 
evasions,  gave  birth  to  the  statute  31  Car.  II.,  c.  2,  entituled  an 
Act  for  the  better  securing  the  Liberty  of  the  Subject,  and  for  Pre- 
vention  of  Imprisonments   beyond   the  Seas,  which  is  frequently 
considered  another  Magna  Charta  of  the  kingdom. 

(7b  be  continued  in  our  next  number.) 
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COURT  OF  SESSION  PROCEDURE. 
(To  the  Editor  of  the  Journal  of  Jvrisprudmce.) 

Sir, — Having  had  the  advantage  of  observation,  daring  another  year, 
of  the  Judicial  Calendar,  I  propose  to  redeem  my  pledge  to  yon  bj  re- 
samiDg  the  snbject  of  mj  former  letter.  I  there  ventnred  to  express  an 
opinion, — ^now,  I  believe,  generally  entertained, — that  notwithstanding  what 
has  of  late  years  been  done,  saccessfally,  I  admit,  towards  extinguishing 
arrears  and  accelerating  the  progress  of  canses  in  the  Court  of  Sesdoo, 
more  might  yet  be  done  in  the  same  direction,  and  considerable  saviDg 
be  effected  in  the  costs  of  litigation.  I  also  expressed  an  opinion,  that 
these  desirable  resolts  could  be  attained  by  means  that  are  under  the 
control  of  those  who  have  to  deal  with  causes  in  their  progress  throngh 
Court.  The  existing  rules  and  forms  of  procedure  are,  for  the  most  part, 
good  in  principle.  They  were  carefully  considered,  revised,  and  in  some 
respects  remodelled,  under  a  Royal  Gomndssiou  in  1825,  and  further 
amended  by  statute  in  1850.  If  they  were  fully  and  fairly  carried  oat, 
there  would  not  be  much  ground  for  complaint.  I  do  not  say  that  further 
legislation  may  not  yet  be  desirable  to  some  extent ;  but  no  legislation, 
great  or  small,  will  have  the  effect  of  eradicating  evils  which  are  attri- 
butable not  to  defects  in  the  machinery,  but  to  the  habits  and  dispositioDS 
of  those  to  whom  the  working  of  it  is  necessarily  committed.  Rules  of 
procedure,  however  good  in  themselves,  must  fail  to  accomplish  their 
purpose,  if  they  are  habitually  disregarded  by  those  whose  duty  it  is  to 
observe  them,  or  neglected  by  those  whose  duty  it  is  to  enforce  them. 
The  first  step  to  improvement  is  to  rouse  these  parties  to  a  fall  sense  of 
the  duty  that  rests  upon  them  to  avert  the  evils  attending  laxity  of  pro- 
cedure. It  is  true  that  the  functions  of  the  agents,  the  counsel,  and  the 
judges,  are  different,  and  that  each  of  them  has  special  duties  which 
demand,  and  to  a  great  extent  engross,  his  immediate  attention ;  but  they 
have  also  interests  in  common,  which  ought  not  to  be  lost  sight  of,  and 
in  which  the  public  participate.  They  have  a  common  interest,  both 
immediate  and  ultimate,  in  maintaining  the  character  and  reputation,  the 
utility  and  title  to  public  confidence,  of  the  establishment  with  which  thej 
are  professionally  or  officially  connected.  In  the  sense  in  which  I  now 
write,  the  character  of  a  court  of  justice — that  is  to  say,  its  title  to  public 
confidence  and  respect — depends  on  the  character  and  conduct  of  those 
who  are  the  actors  in  it,  and  whose  services  are  necessary  to  the  attain- 
ment of  the  object  for  which  the  Court  has  been  instituted, — namely,  the 
adjudication  of  rights.  It  is  the  interest  of  every  honest  litigant,  that  his 
rights  should  be  adjudicated  upon 'with  as  much  economy  and  celeritj 
as  is  compatible  with  full  expiscation  and  due  consideration.  It  is  the 
duty  of  those  to  whom  his  interests  are  conmiitted,  professionally  or  offi- 
cially, to  use  their  honest  endeavours  to  promote  that  end.  It  ought 
never  to  be  forgotten  by  practitioners,  that  the  monopoly  they  enjoy  has 
been  conferred  on  them  for  the  public  interest ;  and,  consequently,  that 
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they  owe  a  daty  to  the  pablic  whOe  reaping  the  benefits  of  that  monopoly. 
To  Bome  minds,  the  claims  of  public  duty  may  appear  at  times  to  conflict 
with  the  temptations  of  private  interest ;  and,  as  human  nature  is  con- 
stituted, there  may  be  a  few  not  strong  enough  to  resist  the  temptation ; 
but  these  are  exceptional  cases,  and  I  believe  they  are  rare.  The  College 
of  Justice  is  a  noble  institution,  worthy  of  the  Scottish  nation ;  and  it 
behoves  all  those  who  hare  the  honour  to  belong  to  it,  in  whatever 
capacity,  and  who  desire  its  stability,  to  endeavour  by  their  conduct  and 
example  to  contribute  individually  and  collectively  to  the  upholding,  and, 
if  possible,  to  the  further  elevation  of  its  character  and  prestige.  I  be- 
lieve that  by  much  the  greater  number  are  animated  by  that  feeling.  At 
the  same  time,  a  careful  observer  cannot  have  failed  to  notice  the  evil 
influence  of  certain  tendencies,  not  necessarily  corrupt  or  impure  in  their 
origin,  but  nevertheless  calculated  to  obstruct  progress,  and  even  to  operate 
retrogressively.  The  tendencies  to  which  I  allude,  are  the  tendencies  to 
laxity  and  prolixity  which  characterize  present  habits. 

In  so  far  as  my  observation  has  enabled  me  to  form  an  opinion  on  the 
subject,  the  chief  impediments  to  the  more  rapid  progress  of  causes  through 
the  Court,  and  not  the  least  fruitful  sources  of  needless  expense,  are — 

1.  Want  of  sufficient  investigation  of  facts  and  collection  of  materials 
before  shaping  the  summons  or  defence. 

2.  Want  of  careful  study  and  sifting  of  the  cause  at  the  time  of  pre- 
paring the  record,  so  as  to  discern  the  true  issue,  and  confine  the  record 
to  a  statement  of  the  facts  and  pleas  really  pertinent  to  that  issue. 

3.  Want  of  punctuality  in  implementing  orders. 

4.  Interruption  and  delay  of  debates  in  the  Outer  House,  in  consequence 
of  the  absence  or  unpreparedness  of  counsel,  especiaUy  senior  counsel. 

5.  Piecemeal  decision  of  causes  in  the  Outer  House,  whereby  one  party 
is  compelled  or  enabled  to  appeal  to  the  Inner  House  on  the  point  so 
decided,  and  thus  suspend  procedure  as  to  the  rest  of  the  cause. 

6.  Unnecessary  length  and  multiplication  of  speeches,  especially  in  the 
Inner  House,  aggravated  sometimes  by  unnecessary  interpellations  and 
interruptions  from  the  Bench. 

7.  Lengthy  discassions  on  frivolous  objections  as  to  what  is  called 
releyancy. 

8*  Time  wasted  in  the  ac^ustment  of  issues  as  now  conducted. 

9.  At  jury  trials,  superfluous  reiteration  of  evidence  and  pointless  cross- 
examination  of  witnesses. 

Few,  if  any,  of  these  are  at  all  attributable  to  defects  in  the  machinery 
which  the  Legislature  has  provided.  They  are  mainly,  if  not  wholly, 
attributable  to  want  of  due  care  on  the  part  of  those  to  whom  the  work- 
ing of  the  machinery  is  necessarily  committed.  To  many  of  them  this 
view  of  the  matter  may  be  unacceptable.  Proverbially,  we  are  disposed 
to  shut  our  eyes  to  our  own  failings,  and  attribute  unsatisfactory  results 
to  the  instrument  or  machine  with  which  we  have  been  provided,  or  to 
anything  rather  than  to  our  own  shortcomings.  But  to  be  in  a  position 
to  apply  correctives  with  a  reasonable  chance  of  success,  it  is  necessary 
to  understand  the  sources  and  causes  of  the  evils  to  be  corrected.  I  have 
therefore  not  scrupled  to  lay  bare  the  sources  of  the  evils  under  which 
we  suffer,  and  to  direct  attention  to  them,  in  the  hope  that  proper  cor- 
rectives may  be  applied.    From  the  enumeration  I  have  given,  I  think  it 
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will  be  apparent  to  any  one  familiar  with  the  system,  and  who  can^dly 
considers  the  subject,  that  laxity  and  prolixity  are  the  great  impedimeots 
to  celerity  and  economy.  They  clog  the  wheels  of  the  machine,  augment 
the  friction,  retard  the  motion,  and  vastly  increase  the  expenditure  of 
the  lubricating  material.  The  limit  which  I  mast  at  present  assign  to  mr 
encroachment  on  your  space  precludes  me  from  enlarging  as  might  be 
done  on  the  different  heads  of  the  enumeration.  But  I  shall  venture  a 
few  observations  on  the  duties  of  the  different  actors,  and  on  the  manner 
in  which  some  of  those  duties  are  performed  or  neglected. 

The  earliest  actors  in  a  cause  are  the  agents.  Their  duties  begin 
before  the  cause  comes  into  court.  At  that  early  stage  the  daty  of  the 
agent  is  to  obtain  from  his  client,  and  collect  from  other  sources,  the  in- 
formation and  materials  bearing  on  the  case.  The  more  thoroughly  that 
is  done  at  the  outset,  the  more  rapidly  will  the  canse  proceed,  and  the 
less  risk  will  there  be  of  miscarriage.  It  too  often  happens  that  from 
defect  of  information  at  the  outset,  parties  are  involved  in  expensive  and 
disastrous  contentions  which  never  ought  to  have  been  entered  upon,  or 
that  serious  blunders  are  committed  which  cannot  be  corrected  except 
at  great  and  irrecoverable  expense.  Sometimes  the  omission  is  mainly 
attributable  to  the  negligence  of  the  client  or  the  apathy  of  a  country 
agent ;  but  ostensibly  ii  rests  on  the  agent  in  the  canse,  although  his  only 
fault  may  have  consisted  in  not  sufficiently  stimulating  or  probing  othen^. 
But  even  that  laxity  is  a  fault ;  it  is  a  neglect  of  duty  injurious  to  his  client 
and  himself,  the  avoidance  of  which  cannot  be  too  forcibly  impressed  on 
the  minds  of  young  agents. 

After  the  cause  comes  into  Court  it  is  the  duty  of  the  i^ent  to  advance 
it  through  the  different  stages  with  as  much  expedition  as  possible.  This 
implies  punctuality  in  implementing  orders.  The  system  which  now 
prevails,  of  agents  granting  to  each  other,  and  expecting  from  each  other 
as  matter  of  almost  ordinary  courtesy,  prorogations  of  time  for  imple- 
menting orders,  is  a  very  great  evil,  and,  when  viewed  in  its  proper  light, 
is  a  gross  violation  of  duty  to  the  client  of  one  of  them.  But  so  long  ss 
an  agent  docs  not  himself  practise  punctuality,  he  is  not  in  a  position  to 
exact  it,  and  consequently  is  not  in  a  position  to  do  justice  to  his  client. 
The  readiness  with  which  prorogations  are  consented  to,  induces  habits 
of  laxity  not  only  in  the  agents  but  also  in  the  counsel,  whose  procrasti- 
nation is  not  unfrequeutly  the  reason  why  the  prorogation  is  required. 
The  restriction  or  removal  of  this  power  would  have  a  salutary  effect  on 
both  branches  of  the  profession. 

The  postponement  and  interruption  of  debates  in  the  Outer  House,  owin^ 
to  the  absence  or  unpreparedness  of  counsel,  is  a  crying  evil ;  but  why 
should  agents  so  limit  themselves  in  their  selection  of  counsel  as  to  incur 
this  risk,  instead  of  resorting  to  those  whose  attendance  and  preparation 
can  more  surely  be  relied  on  1  or  why  should  the  Lord  Ordinary,  except 
on  rare  occasions,  delay  a  debate  because  of  the  absence  of  either  of  two 
counsel  on  the  same  side,  both  of  whom  have  been  instructed  ?  There  is 
no  dearth  of  counsel  of  undoubted  ability,  who,  though  generally  em- 
ployed as  juniors,  would  efficiently  act  as  seniors  or  as  sole  counsel.  1 
remember  when  such  men  as  Baird,  Forsyth,  Moncreiff,  GreenshieUis, 
Mackenzie,  George  Joseph  Bell,  More,  Jamieson,  and  at  a  later  period 
some  who  are  now  seated  on  the  bench,  and  others  still  living,  though 
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no  longer  taking  part  either  in  judicial  toil  or  forensic  strife,  never  seemed 
to  care  whether  the  assistance  thej  had  was  that  of  a  senior  or  a  junior, 
or  whether  they  had  any  assistance  at  all ;  and  if  either  a  senior  or  a 
janior  was  instructed  along  with  them,  but  happened  to  be  absent,  they 
were  always  ready,  and  never  hesitated  to  take  his  place,  and  let  the  de- 
bate proceed  witiiout  interruption.     Why  should  it  not  be  so  now  1    The 
agents,  the  janior  bar,  and  the  bendh  should  look  to  this.     The  power 
is  in  their  hands  ;  they  have  only  to  exercise  it,  and  the  evil  will  disappear. 
The  preparation  of  records  is  the  duty  of  counsel,  and  there  is  no  duty 
more  important.    The  proper  performance  of  it  demands  the  thoughtful 
consideration,  and  taxes  the  legal  knowledge  and  professional  skill,  of  the 
counsel  employed.     When  the  materials  are  laid  before  him,  he  should 
apply  his  mind  thoroughly  to  the  case,  so  as  to  acquire  a  clear  understand- 
ing of  what  are  its  cardinal  points.     They  are  generally  few ;  and  when 
he  has  satisfied  himself  as  to  them,  and  sees  what  the  issue  is  which  must 
ultimately  be  raised,  he  should  select  from  the  materials  fiuch  as  are  per- 
tinent to  that  issue.    If  he  finds  them  defective  as  to  any  point,  he  should 
immediately  inform  the  agent,  so  that  steps  may  be  taken  to  supply  the 
defect.     Impertinent  or  irrelevant  matter  should  be  carefully  excluded 
from  the  record,  and  what  is  pertinent  should  be  stated  with  precision, 
and  arranged  methodically.     The  advantages  are  many,  and  are  felt*  at 
all  the  after  stages.    The  adversary  is  at  once  brought  to  book  on  the 
essential  facts— counsel  are  saved  much  labour  in  preparing  for  debate — 
the  Court  is  enabled  to  see  the  strength  of  the  case  unobscured,  and  to 
appreciate  the  argument — ^the  field  for  rhetorical  irrelevancy  is  narrowed 
— the  risks  of  miscarriage  are  diminished — the  consumption  of  time  and 
money  is  greatly  economized.     There  is  another  mode  of  preparing 
records  which  has  not  the  same  advantages.     It  consists  in  introducing 
into  the  record  in  the  meantime  everything  which,  at  first  sight,  it  is  sup- 
posed may  have  a  bearing  on  the  case,  without  much  present  regard  to 
relevancy  or  consistency ;  but  forming,  as  it  were,  a  store  in  which,  at  some 
fatnre  stage,  what  is  pertinent  may  be  found  and  used  for  a  speech  or 
extracted  for  an  issue.    This  mode  requires  less  skill  and  care,  and  gives 
less  trouble  at  the  outset,  but  it  necessitates  more  labour  at  every  subse- 
quent stage.    It  obscures  the  merits  of  the  case,  which,  in  place  of  being 
presented  prominently  and  pure,  are  buried  in  the  mass  of  impurities 
with  which  the  record  is  charged.    The  risks  of  omission  and  error  and 
miscarriage  are  multiplied.     Time  and  money  are  uselessly  wasted  in 
writing,  printing,  spelling,  explaining,  correcting,  amending.   This  mode 
of  preparing  records  is  one  of  the  forms  in  which  the  present  tendency  to 
laxity  and  prolixity  is  not  nnfrequently  developed. 

Before  taking  leave  of  the  duties  which  pertain  more  particularly  to 
Outer  House  procedure,  I  wish  to  say  a  few  words  on  piecemeal  decision 
of  causes.  My  observation  during  the  last  year,  however,  leads  me  to 
think  that  the  evil  is  less  frequent  than  it  was.  Some  preliminary  points 
must  be  disposed  of  in  initio  litis ;  but  apart  from  these,  it  rarely  happens 
that  benefit  accrues  from  partial  instead  of  total  exhaustion  of  a  cause,  if 
the  judgment  to  be  pronounced  is  subject  to  review.  When  a  Lord 
Ordinary  adopts  the  former  course,  whether  he  is  tempted  to  it  by  seeing 
his  way  clearly  to  a  judgment  on  one  branch,  while  further  discussion  is 
necessary  as  to  other  branches,  or  has  it  pressed  upon  him  by  the  parties, 
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each  of  whom  expects  a  fayonrable  dedsion,  which  he  hopes  may  deter  his 
adversarj  from  continaing  the  contest,  the  nnsaecessfiil  partj  generally 
appeals  to  the  Inner  House ;  and  a  rery  frequent  result  is,  that  the  jodg- 
ment  of  the  Lord  Ordinary  is  'recall^  in  hoc  statu,*  and  the  case,  after 
mach  delay  and  expense  has  been  incurred,  goes  back  to  the  Outer 
House,  to  be  proceeded  with  as  if  such  judgment  had  nerer  been  pro- 
nounced. The  several  branches  of  a'cause  are  thus  converted  into  so  many 
separate  litigations,  each  of  them  almost  as  costly  and  tedious  as  the 
entire  litigation  would  have  been  if  the  cause  had  been  dealt  with  as  a 
whole.  I  would  respectfully  suggest  that  Lords  Ordinary  should  be 
jealous  of  yielding  to  such  temptation  or  pressure.  If,  indeed,  parties  were 
to  agree  that  the  judgment  of  the  Lord  Ordinary  should  be  final  on  the 
particular  branch,  or  that  the  judgment  of  the  Inner  House  on  that 
branch  should  be  conclusive  as  to  the  whole  cause,  there  might  be  grest 
expediency  in  so  dealing  with  a  case. 

I  now  pass  to  the  Inner  House.     Whoever  has  watched  the  progress  of 
business  there  must  have  observed  that,  although  more  hours  than  for- 
merly are  devoted  daily  to  the  hearing  of  causes,  the  average  dailj 
number  of  causes  heard  does  not  increase,  but,  on  the  contrary,  has  of 
late  diminished.    What  is  the  reason  ?   It  cannot  be  owing  to  any  change 
in  the  character  of  the  cases ;  for,  on  an  average  of  years,  that  cannot  be 
materially  different.    It  must  therefore  be  owing  to  a  change  in  the  cha- 
racter of  the  debates,  whereby  each  debate  occupies  more  time.    The 
change  in  this  respect  is  obvious,  and  it  is  twofold.    Formerly,  in  the 
ordinary  run  of  cases,  debates  were  often  conducted  entirely  by  the 
senior  counsel  of  each  side,  if  present ;  whereas  now  senior  counsel  seldom 
undertake  that  task  even  at  the  adjustment  of  an  issue.    But  that  is  not 
the  most  material  part  of  the  change.    Formerly  a  speech  in  the  Inn^ 
House  rarely  occupied  half  an  hour.    Now  a  speech  rarely  occupies  less 
than  from  half  an  hour  to  an  hour,  often  an  hour  and  a  half,  and  not  ua- 
frequently  more  time  in  even  the  ordinary  run  of  cases ;  and  yet  I  cannot 
say  that  the  debates  are  more  satisfactory.    The  general  style  of  pleading 
now  is  comparatively  more  diffuse,  but  not  more  instructive — less  fasti- 
dious, but  less  effective.    The  harmonious  symmetry  that  distinguished 
the  pleadings  of  Cranstoun,  the  riged  relevancy  and  terseness  that  distin- 
guished those  of  Clerk  and  Moncreiff,  seem  to  be  now  not  generally  studied 
or  appreciated.    The  oral  pleadings  of  these  men,  and  others  learned  in 
the  Hko  school,  had  all  the  potency  of  a  concentrated  extract,  obtained 
and  purified  with  the  greatest  pains.     The  process  of  filtration  bad  been 
conducted  at  home  with  the  utmost  care.    All  foreign  or  impure  matter 
was  excluded.    Even  things  of  minor  importance,  if  calculated  to  delude 
or  embarrass  the  argument  or  distract  the  attention,  were  purposely 
omitted  ;  views  or  illustrations,  however  tempting  or  plausible,  were  not 
accepted  on  first  impressions,  but  were  scrupulously  weighed,  and  unkes 
found  to  be  sound  and  safe  were  rejected ;  authorities  of  qnesticMiable 
application  were  never  appealed  to.    It  has  been  my  lot  to  have  listened 
with  interested  attention  to  all  the  great  pleaders  of  the  last  half-centuiy, 
and  to  have  been  in  contact  professionally  with  most  of  them.     In  many 
cases,  my  duties  made  me  cognizant  of  the  condition  in  which  mateiials 
were  submitted  to  them,  and  of  the  results  of  the  filtration  these  ml^terials 
underwent  in  their  hands,  and  of  the  analysis  to  which  they  had  been  sob- 
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jected  in  the  crncible  of  their  stady.  I  have  sometimes  had  even  a  closer 
view  and  more  intimate  knowledge  of  the  pains  they  bestowed  in  the  pre- 
paration of  their  oral  pleadings — ^not  the  language  of  them  beyond  the 
terms  in  which  propositions  were  to  be  enmnerated,  bnt  the  points  to  be 
maintained — ^the  selection  of  facts  to  be  relied  on — the  order  in  which 
these  were  to  be  presented — ^the  arrangement  and  harmony  of  the  arga* 
ment — the  illnsUations  to  be  used' — ^the  aathorities,  if  any,  to  be  noticed 
— the  reserre  of  arguments  to  be  brought  up,  only  if  necessary,  in  reply 
to  arguments  possibly  to  be  used  on  the  other  side.  The  style  of  pleading 
now  gaining  ground  indicates  less  of  preparation.  It  rather  sheets  to 
improvize  legal  arguments,  and  to  do  off-hand,  or  with  little  effort,  what 
the  distinguished  lawyers  of  the  last  generation  would  not  have  risked 
their  own  reputation  or  the  interests  of  their  clients  by  attempting  to  do 
without  much  thoughtful  study.  Greater  length  of  speaking  is  a  natural 
concomitant  of  less  careful  preparation.  When  the  process  of  filtration 
18  attempted  only  in  the  course  of  the  debate,  not  only  is  it  less  perfectly 
performed,  but  the  time  of  the  Court  is  unnecessarily  consumed,  and 
the  efficiency  of  the  pleading  seriously  impaired.  Needless  repetitions 
follow  in  the  train  of  unsettled  arrangement.  On  several  occasions  of 
late  I  haye  counted  seven  or  eight,  and  on  one  occasion  fourteen  repeti- 
tions, with  some  variety  of  language,  but  no  variety  of  illustration  or 
application.  Again,  imperfect  preparation  sometimes  induces  the  citation 
of  cases  that  turn  out  to  be  inapplicable  after  the  time  of  the  Court  has 
been  wasted  in  hearing  them -read  at  the  bar,  perhaps  ad  hngum.  It  is 
not  to  want  of  talent  or  want  of  learning,  but  to  want  of  a  just  sense  of 
the  merit  and  duty  of  careful  study  and  preparation  that  I  ascribe  the 
great  length  and  consequent  weakness  of  many  of  the  pleadings  of  the 
present  day.  It  is  an  unfortunate  tendency,  and  cannot  be  too  soon  cor- 
rected. It  is  not  to  be  expected  that  every  counsel  can  command  such 
condensation  and  lucidity  as  characterized  the  pleadings  of  the  present 
head  of  the  Court ;  but  there  are  a  few  who  still  uphold  the  character  of 
the  old  school.  I  hope  that  others  may  be  induced  to  follow  the  example. 
The  qualities  I  have  described  are  valuable  and  worthy  of  culture,  but 
thej  cannot  be  made  available  without  labour. 

Before  I  take  leave  of  the  Inner  House,  I  venture  with  much  deference 
to  tender  a  respectful  remonstrance  to  the  Bench  against  frequent  inter- 
mptions  of  counsel.  Such  interruptions,  especially  if  they  descend  into 
the  r^on  of  controversy,  disturb  the  tenor  of  the  argument,  and  its 
eflfect  on  the  minds  of  other  judges,  and  add  considerably  to  the  length  of 
the  discussion.  If  explanations  on  any  point  are  desired,  they  should,  if 
possible,  not  be  asked  for  till  the  conclusion  of  the  speech,  by  which  time 
it  is  not  improbable  that  the  desired  explanation  may  have  been  given. 

As  to  jury  trials,  I  have  only  a  few  words  to  say.  Some  years  ago  it 
frequently  happened  that  two  or  more  causes  were  tried  in  a  day ;  now 
it  less  frequently  happens  that  one  cause  is  concluded  in  a  day.  This  is 
attributable  mainly,  1st,  to  the  superfluous  reiteration  of  evidence  to  the 
same  points ;  and  2dly,  to  the  unmeaning  practice  of  cross-examining  at 
random  every  witness,  as  if  they  were  all  concealing  truth  or  speaking 
falsehoods.  Pointless  cross-examination  is  ahnost  always  fruitless,  and 
being  fruitless,  is  a  failure ;  and  a  succession  of  failures  is  apt  to  bring 
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discredit  on  a  cause,  to  excite  adverse  sympathy,  if  not  disgnst,  in  the 
jorj,  and  to  exhanst  their  patience  as  well  as  that  of  the  Court  It 
was  not  the  practice  of  Jeffrey,  or  Cockbam,  or  Hope,  or  McNeill,  or 
Robiertson. 

I  am  indebted  to  yonr  circulation  in  June  for  a  copy  of  a  Procedore 
Bill  lately  introdaced  by  the  Lord  Advocate.  Like  most  measures  of  the 
kind,  it  appears  to  contain  some  things  that  are  good,  and  others  that  are 
not  80.  Without  attempting  to  comment  upon  it,  I  shall  conclude  vith 
a  few  general  observations  :— 

1.  Though  legislation  by  itself  is  powerless  to  eradicate  the  laxity  and 
prolixity  which  are  at  the  root  of  the  evils  we  complain  of,  it  may  giTe 
material  aid. 

2.  Swee))ing  alterations  of  procedure  are  sure  to  consign  us  to  a  long 
period  of  suffering.  On  this  subject  the  late  Mr  Forsyth  said,  '  All  hasty 
and  extraordinary  changes  from  a  tolerable  state  of  things  are  bad. 
They  perplex  the  community  and  harass  the  law  agents,  on  whom  the 
responsibility  of  conducting  business  immediately  rests.  But  the  advo- 
cates endure  them  with  fortitude  and  resignation,  because  the  perplexities 
of  the  community  are  never  unprofitable  to  them.' 

3.  The  principle  of  consolidation  is  a  good  one ;  but,  to  be  useful  and 
not  mischievous,  it  must  be  applied  with  minute  accuracy.  Not  only 
must  there  be  no  omission,  but  no  variation  from  language  that  has  beeu 
already  interpreted  by  decision  or  practice. 

4.  The  introduction  of  a  foreign  nomenclature,  especially  the  nomen- 
clature of  English  law,  would  be  a  great  mistake.  To  call  by  the  same 
name  things  somewhat  analagous,  but  not  in  all  respects  identical,  would 
be  dangerously  misleading. 

5.  The  administration  of  law  and  equity  being  with  us,  as  in  almost 
all  civilised  countries,  united  in  one  system  and  committed  to  the  same 
court,  the  procedure,  to  serve  its  purpose,  must  be  essentially  different 
from  that  of  a  court  which  administers  law  only,  and  not  equity. 

6.  The  proper  function  of  a  court  of  justice  'being  to  adjudicate  on 
the  rights  of  parties  with  as  little  delay  and  expense  as  possible,  each 
party  should  be  compelled  to  disclose  his  case  at  as  early  a  stage  as  pos- 
sible, and  should  not  be  allowed  to  shift  his  ground  at  a  late  stage. 
Hence  the  utility  and  importance  of  records,  and  of  dealmg  strictly  within 
them. 

7.  In  the  trial  of  causes,  parties  and  jurors  require  to  be  guided  by  a 
compass,  to  prevent  them  from  getting  out  of  their  course.  The  national 
character  is  impulsive  and  erratic.  Hence  issues  are  very  necessary,  but 
a  court  of  four  judges  is  not  the  best  machinery  for  adjusting  them. — 
I  am,  etc. 

An  Old  Practitiokeb. 
nth  July  IS63. 
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Secubity. — ^A  sum  of  L.  15,000  was  intrusted  to  the  solicitors  of  the  respond- 
ents for  the  purposes  of  inyestment.  The  solicitors  appropriated  L.5000  to 
their  own  use,  and  invested  L.10,000  on  mortgage,  representing  to  their  clients 
that  the  whole  of  the  L.  15,000  had  been  duly  invested.*  Afterwards,  being 
pressed  by  the  respondents  for  the  securities,  they  fraudulently  and  without 
consideration  procured  from  the  appellant,  for  whom  they  were  also  acting  as 
solicitors^  the  execution  of  two  deeds,  mortgaging  his  equitable  interest  in 
certain  estates  which  they  handed  over  to  the  respondents  as  the  securities  for 
the  L.5000.  The  solicitors  soon  afterwards  became  bankrupt,  and  nearly  three 
years  afterwards  the  appellant  first  discovered  from  the  assignees  in  bankruptcy 
the  particulars  of  the  transactions  between  the  solicitors  and  the  respondents, 
whereupon  he  filed  a  bill  against  the  latter  to  set  aside  the  mortgages,  and  the 
Master  of  the  Rolls  made  a  decree  in  his  favour,  which  was  reversed  by  Lord 
Ch.  Campbell,  on  the  ground  of  acquiescence  and  confirmation  by  the  appellant. 
It  was  held  by  Lord  Ch.  Westbury  and  Lord  Chelmsford  in  the  House  of  Lords 
(affirming  the  decision  of  the  M.  K.,  and  reversing  that  of  Lord  Ch.  Campbell), 
that  the  appellant  was  entitled  to  the  relief  sought  by  his  bill. — {Wall  v. 
Cockerell,  32  L.  J.,  Ch.  276.) 

Power  of  Appointment. — The  intentions  of  the  donee  of  a  power  are  to  be 
collected  from  the  instrument  creating  it,  and  not  from  parol  evidence ;  but 
such  evidence  is  admissible  to  show  the  purposes  for  which  the  power  is  exercised, 
although  those  purposes  do  not  appear  from  the  instruments  by  which  it  is 
exercised  ;  therefore,  where  it  appeared  from  such  evidence  that  an  appointment 
was  made  in  favour  of  an  object  of  the  power,  in  order  that  other  deeds  might 
be  executed  by  the  appointee  to  raise  inducements  for  a  daughter  of  the  donee 
of  the  power,  who  was  herself  an  object  of  the  power,  to  abstain  from  marry- 
ing a  person  objecte^l  to  by  the  father,  the  appointment  was  set  aside  as  not 
having  been  made  for  a  purpose  contemplated  by  the  donor  of  the  power. 
Where  a  settlement  creatmg  a  power  of  appointment  is  made  in  the  form 
accordant  to  the  law  of  Scotland,  the  Lords  Justices  in  the  Court  of  Chancery 
in  England  declined  to  decide  the  validity  of  appointments  made  under  it  with- 
out first  ascertaining  the  law  of  Scotland  on  the  subject ;  and  for  that  purpose 
directed  a  case  to  be  stated  for  the  opinion  of  the  Court  of  Session,  pursuant  to 
the  provisions  of  22  and  23  Vict.,  c.  63. — {Topham  v.  Duke  of  Portland^  32  L. 
J.,  Ch.  257.) 

Ship  and  Shipping. — The  owners  of  a  British  ship  mortgaged  her  in  Eng- 
land, and  she  afterwards  was  taken  by  the  mortgagors  to  New  Orleans,  where 
she  was  attached  bjr  creditors,  who'  took  proceedings  in  the  Courts  there  for 
the  purpose  of  makm^  her  available  for  their  demands.  The  English  mort- 
gagees intervened  in  these  proceedings  for  the  purpose  of  asserting  their  rights  ; 
but  their  claim  was  wholly  disregarded,  the  law  of  New  Orleans  bot  recognising 
a  mortgage  of  chattels ;  and,  under  an  order  of  the  Court,  the  ship  was  sold  to 
a  British  subject.  The  ship  having  afterwards  returned  to  England  with  a 
cargo,  the  mortgagees  filed  a  bill  to  enforce  their  claim ;  but  it  was  held  by 
Wood,  V.  C,  that  although  the  judgment  of  a  foreign  Court  of  competent  juris- 
diction is  conclusive  inter  partes  on  the  merits  of  the  matter  in  dispute,  it  may  be 
i^ewed  by  the  Courts  in  England,  if  any  error  appears  on  the  face  of  the 
^^ord ;  and  where  a  foreign  tribunal  acts  in  defiance  of  the  comity  of  nations 
by  refusing  to  recognise  a  title  properly  acquired  according  to  the  laws  of  Eng- 
land, its  judgment  will  be  disregarded  by  the  English  Courts. — {Simpson  v. 
Pogo^  32  L.  J.,  Ch.  249.) 
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Will. — ^The  selection  by  a  teBtator  of  a  particiilar  portion  of  his  personal 
estate  for  payment  thereout  of  debts  will  exonerate  the  residaary  personal  estate 
from  its  liability. — (  Vernon  t.  Earl  Manvers^  82  L.  J.,  Gh.  246.) 

Aldi ONT  Pendente  Lite. — ^In  allotting  alimony  pendente  lite  the  wife  must 
be  considered  as  innocent.  Her  omission  to  file  an  asmwesc  to  a  petition  charg- 
ing her  with  adultery  is  no  ground  for  refusing  to  allot  alimony,  or  allotting 
less  than  the  usual  amount. — (Smith  t.  Smithy  32  L.  J.,  Pr.  and  M.  91.) 

Marriage. — Marriages  of  British  subjects  in  British  plantations  are  goToned 
by  the  common  law  of  England,  unkss  otherwise  enacted  b^  the  Imperial 
Lq;iskture  or  that  of  the  colony ;  and  evidence  of  the  solemnization  by  a  ckqj- 
man  of  the  Church  of  England  according  to  the  rites  of  that  Church,  and  of 
cohabitation,  is  sufficient  proof  of  a  marriage  between  British  subjects  in  Norfolk 
Island,  then  a  British  p^ial  settlement.-H(XftmmcA;  y.  Limerick,  32  L.  J.,  Vt. 
and  M.  92.) 

Probate. — ^Testatrix,  by  her  will,  directed  her  executors  to  distribute  certain 
articles  ^  according  to  any  list  or  lists  signed  by  me,*  and  subsequently  executed 
two  codicils.  After  the  execution  of  the  will,  and  before  that  of  the  second 
codicil,  testatrix  signed  such  a  list,  but  it  wss  unattested,  and  was  not  referred 
to  in  either  of  the  codicils.  It  was  held,  the  list  was  entitled  to  probate. — {In 
the  Goods  of  Stewart^  32  L.  J.,  Pr.  and  M.  94.) 

Assessed  Taxes. — ^Defendant  kept,  at  his  priyate  residence,  articles  liable  to 
duties  under  the  Assessed  Taxes  Act,  43  Greo.  ill.,  c.  IGl.  He  carried  on  busineBs 
in  two  shops  in  different  districts,  one  in  the  parish  of  St  B.  and  one  in  the 
parish  of  M.  in  London,  but  made  no  return  of  the  aboye-mentioned  articles  at 
either ;  and  it  was  held,  defendant  was  bound  to  make  a  return  at  Ids  shop  in 
St  B.,  although  no  eyidence  was  giyen  that  he  eyer  slept  there ;  but  that  be 
was  only  liable  to  one  penalty  for  all  the  omissions.  A  tradesman's  place  of 
business  is  a  place  where  he  *  resides  or  is,*  within  section  27  of  43  Geo.  III.,  c. 
I6h-— {Attorney-General  v.  M'Lean^  82  L.  J.,  Ex.  101.) 

Deceit. — In  an  action  for  a  fraudulent  misrepresentation  as  to  the  trust- 
worthiness of  a  third  person,  the  defendant  may  call  witnesses  to  testify  tJidr 
belief  as  to  such  trustworthiness  at  the  time  of  the  representation.  Martin,  B. : 
I  apprehend  the  rule  of  law  upon  the  subject  to  be,  that  all  facts  and  circum- 
stances which  afford  a  fair  presumption  or  inference  as  to  the  question  in  dis- 
pute, and  which  may  fairly  and  reasonably  aid  the  jury  in  arriying  at  a  jut 
and  true  conclusion,  are  admissible,  and  that  the  true  principle  is  to  extend 
rather  than  restrict  the  admissibility  of  evidence  (see  ^rkU  on  Evidence^  p. 
78).  Suppose  the  plaintiff  had  called  witnesses,  such  as  those  called  by  the 
defendant,  to  proye  that  upon  the  24th  of  October,  to  their  knowledge  and 
belief,  Watson,  a  brother  tnuiesman  in  the  same  town,  was  trustworthy,  would 
not  this  haye  been  eyidence  as  against  the  defendant? — (Sheen  y.  Bumpstead, 
32  L,  J.,  Ex.  124.) 

Patent. — ^To  a  declaration  for  infringement  of  a  patent,  defendant  pleaded 
that  plaintiff  was  not  the  first  inyentor ;  that  plaintiff  did  not  file  &  sufficient 
specification  within  six  months ;  that  the  inyention  in  the  specification  was  not 
tne  inyention  for  which  the  letters  patent  were  granted ;  that  the  inymition  was 
not  new ;  and  that  the  inyention  was  not  one  for  which  letters  patent  eouM 
be  granted.  To  these  pleas  plaintiff  replied  that  he  had  filed  a  bill  in  Chancery 
against  defendant  for  another  infringement  of  the  same  patent ;  ^t  the  matter 
was  referred  to  arbitration ;  that  defendant  contended  before  the  arbitrator  that 
the  letters  patent  were  illegal  and  yoid  on  the  seyeral  grounds  respectively  set 
out  in  the  pleas,  and  also  contended  generally  that  the  patent  was  illegal  and 
yoid,  and  that  the  arbitrator  awarded  that  the  letters  patent  were  not  iUegal 
and  void.  It  was  held  there  was  no  estoppd,  and  tlie  replications  were  there- 
fore had.— -(^Newall  v.  Elliot,  82  L.  J.,  Ex.  120.) 
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Lease. — S.,  the  owner  in  fee  of  two  nnlk,  in  1855  leased  one  to  P.,  who  used 
it  as  bleaching-works,  a  drain  partly  oovered  and  partly  open  carrying  off  the 
water,  etc.,  iiaed  in  the  works  into  a  stream  from  300  to  400  yards  distant,  on 
which  a  little  lower  dovm  the  other  mill  was  situate ;  this  discharge  of  refuse 
took  place  about  seven  times  a  fortnight.  In  1858,  by  arrangement  between 
S.,  P.,  and  defendant,  P.  surrendered  nis  lease,  and  S.  granted  a  new  lease  to 
defendant  of  the  premises  late  in  P/s  occupaticMD  ;  defendant  being  described  in 
the  lease  as  ^  bleacher,'  and  there  being  a  clause  in  it  that  all  buildings  erected 
hy  defendant  for  the  purpose  of  bleaching  should  be  the  property  of  S.  at  the 
end  of  the  term.  In  1859  plaintiff  purchased  the  fee  in  both  mills.  Defendant 
carried  on  the  business  of  a  bleacher,  and  used  his  premises  as  P.  had  done,  the 
premises,  including  the  drain,  remaining  precisely  as  in  P.^s  time.  Plaintiff 
occupied  the  other  mill  himself,  and  used  it  as  a  paper-mill,  and  brought  an 
action  against  the  defendant  for  fouling  the  stream  by  discharging  the  refuse 
into  it.  It  was  held,  that  the  lease  might  be  explained  by  the  state  of  the 
premises,  and  the  mode  in  which  they  had  been  used  at  the  time  it  was  granted ; 
and  that  by  the  lease,  thus  explained,  there  was  an  implied  grant  by  S.  to 
defendant  of  the  right  to  use  the  drain  and  stream  in  the  manner  he  had ;  and 
that  consequently  plaintiff ,  who  stood  in  S.^s  place,  could  not  maintain  the 
action.— (//aW  v.  Lund,  32  L.  J.,  Ex.  113.) 

Legacy  Dutt. — J.  B.  B.,  by  will,  derised  real  and  personal  property  to 
tmsteea,  upon  trust  to  conr^  into  money,  and  to  pay  the  income  thereof  to 
his  daughter,  H.  M.  B.,  for  her  life ;  and  in  case  she  should  die  without  having 
married,  the  said  property,  and  the  income  thereof,  were  to  remain  and  be  upon 
such  trusts  as  she  should  by  her  will  appoint ;  and  in  default  of  any  such 
appointment,  in  trust  for  devisor's  brother,  R.  B.  His  sister,  H.  B.  H.  M.  B. 
survived  her  father,  J.  B.  B.,  and  died  without  having  married,  and  by  her  will 
gave  (subjecti;o  the  payment  of  her  debts,  funeral  and  testamentary  expenses, 
and  certain  legacies  and  annuities)  all  the  residue  of  her  property  unto  and 
equally  between  her  uncle  R.  B.  and  her  aunt  H.  B. ;  and  appointed  her  uncle 
R.  B.,  one  E.  L.,  and  one  T.  T.  (who  renounced  probate),  her  executors.  It  was 
held  (in  an  information  against  R.  B.  and  E.  L.  claiming  legacy  duty  at  the 
rate  of  L.5  per  cent,  in  respect  of  so  much  of  the  residuary  estate  of  J.  B.  B.  as 
was  appointed  and  disposed  of  by  the  will  of  H.  M.  B.  in  favour  of  her  uncle, 
the  d^endant  R.  B.,  and  her  aunt  H.  B.)  that  H.  M.  B.,  by  making  the  fund  in 
question  liable  to  her  debts,  legacies,  etc.,  dealt  with  it  as  her  own,  and  exer- 
cised her  power  of  appointment,  and  that  R.  B.  and  H.  B.  could  not  reject  the 
appointment  and  elect  to  take  under  the  gift  from  their  brother  ^.  B.  B. ;  and 
that  they  were  therefore  liable  to  legacy  duty  at  the  rate  of  L.5  per  cent.,  being 
the  rate  according  to  their  relationuiip  to  H.  M.  B. — {Attorney- General  v. 
Brackenbury^  32  L.  J.,  Ex.  108.) 

Mabbiage  Settlement. — ^Voluntary  settlement  by  wife  before  marriage 
without  knowledge  of  husband,  pending  treaty  for  marriage,  declared  invalid. 
And  a  law-stationer,  executor  of  the  person  who  had  bequeathed  the  above 
fund,  to  the  lady,  having  advised  and  framed  the  settlement,  and  although  not  a 
party  thereto,  having  been  made  a  defendant  to  the  suit ;  it  was  held,  that,  as 
his  conduct  had  been  mainly  the  occasion  of  the  litigation,  the  husband  was  en- 
titled to  a  decree  against  Mm,  together  with  the  other  defendants,  with  costs. 
Acquiescence  without  full  and  sufficient  knowledge  and  understanding  of  the 
circnmstances  of  the  case,  in  respect  of  which  such  acquiescence  is  alleg^  to  be 
a  bar,  cannot  be  of  any  avail  (Stuart,  Y.  C.).-^(Prideaux  v.  Lonsdale,  32  L.  J., 
Ch.  817.) 

OoHPAKT. — ^By  deed  of  settlement  of  a  joint-stock  company  established  under 
7  &  8  Vict.,  c.  110,  the  directors  were  empowered  to  issue  bUls  of  exchange  and 
promissory  notes,  but  such  bills  and  notes  were  only  to  bind  the  shareholders  to 
the  extent  of  their  interests  in  the  company.    The  directors,  by  deed-poll  under 
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the  common  aeal  of  tlie  company,  and  signed  lij  three  directors,  appointed  an 
agent  in  Canada,  and  empowered  him  to  draw  bills  of  exchange  npon  the  com- 
pany. To  discharge  claims  against  the  company  in  Canada,  the  agent  drew  and 
gave  there  two  bills  of  exchange,  such  bills  containing  no  notice  of  any  restricted 
liability.  Upon  the  company  being  wound  up,  the  holders  of  these  l»lls  pat  in 
claims  for  the  amount,  together  with  interest  and  damages  calculated  according 
to  certain  statutes  of  Canada ;  and  it  was  held  by  Wood,  V.  C,  the  appoiotmeiit 
of  the  agent  was  yalid,  and  the  bills  in  question  were  drawn  by  him  so  as  to 
bind  the  company,  notwithstanding  section  45  of  the  Act,  and  the  piomoDS 
in  the  deed  of  settlement  for  limiting  the  liability  of  the  shar^olders ;  and 
accordingly  that  the  holders  of  the  bilk  were  entitled  to  prove  under  the  wind- 
ing up  against  the  company.  And  it  was  held  also,  that  the  proof  being  against 
the  company  as  the  virtual  drawers,  the  claimants  were  entitled  to  the  interest  and 
damages  given  by  the  law  of  Canada,  where  the  bills  were  drawn.  A  proviso  in 
a  bill  of  exchange  drawn  by  a  joint-stock  company,  limiting  the  liability  there- 
under, is  repugnant  and  void. — (Be  the  Slate  Fire  Insurance  Co, — Ex  parte 
Meredith's  and  Concerns  Claims,  32  L.  J.,  Ch.  300.) 

Partners. — If  a  partnership  entered  into  by  articles  for  a  term  of  yearc  be 
continued  without  special  agreement  after  the  expiration  of  the  term,  the  new 
partnership  is  a  partnership  at  will  only,  and  those  provisions  only  of  the  articles 
which  are  applicable  to  a  partnership  at  will  are  to  be  considered  as  binding  on 
the  new  partnership. — (Clark  v.  Leach,  32  L.  J.,  Ch.  290.) 

CoNFiDENTiALnT. — Where  relief  is  sought  in  respect  of  a  fraud,  there  must,  in 
order  to  take  the  case  out  of  the  rule  of  privilege,  be  at  least  a  specific  allega- 
tion in  the  bill  connecting  with  the  fraud  the  solicitor  of  the  person  who  was  a 
party  thereto,  although  such  person  be  now  deceased.  Where  a  bUl  alleged 
that  a  person  now  deceased  haa  been  party  to  a  fraud  and  prayed  relief  in  re- 
spect thereof,  and  the  solicitor  of  such  person,  being  called  as  a  witness,  de- 
murred to  certain  questions  put  to  him  before  the  examiner  upon  the  ground  of 
privilege,  Stuart,  V.  C,  allowed  the  demurrer,  there  being  no  specific  allegation 
in  the  bill  connecting  the  solicitor  with  the  fraud  complained  of.  Semble — ^A 
mere  allegation  in  the  bill  connecting  the  solicitor  with  the  fraud,  where  he  is 
not  made  a  co-defendant,  and  the  issue  of  privilege  is  not  distinctly  raised,  is 
insufficient.  Whether  communications  made  by  a  client  to  his  solicitor  in  rela- 
tion to  business  transacted  for  the  former  by  Uke  latter  are  privileged  after  the 
death  of  the  client — qussre, — (Charlton  v.  Coombes,  32  L.  J.,  Ch.  284.) 

Evidence. — Under  the  23d  section  of  '  The  Common  Law  Procedure  Act, 
1854,'  17  &  18  Vict.,  c.  125,  it  is  not  competent  for  a  party  to  prove  that  bis 
own  witness  has  formerly  made  a  statement  inconsistent  w^ith  his  present  testi- 
mony.— (Ryherg  v.  Rybtrg,  32  L.  J.  Pr.,  M.,  and  A.  112.) 

Bills  and  Notes. — A.  &  Co.,  B.  &  Co.,  and  defendent  had  all  drawn  bills 
largely  ujx>n  each  other,  and  certain  of  these  bills,  which  had  been  accepted  bv 
defendant,  were  in  the  hands  of  plaintiffs,  as  bondjide  holders  for  viQue,  having 
been  indorsed  to  them  by  A.  &  Co.  and  B.  &  Co.  respectively.  Plaintiffs  bad 
received  from  A.  &  Co.,  from  B.  &  Co.,  and  from  defendant  respectively,  certain 
payments  on  account  of  these  bills,  and  they  now  sued  defendajit  upon  tiiesame 
bills,  giving  him  credit  for  the  payments  made  by  him  only,  and  not  for  those 
made  by  A.  &  Co.  and  B.  &  Co.,  claiming  to  hold  the  excess  for  the  use  of  the 
drawers.  Defendant  offered  to  pay  to  plaintiffs,  in  full,  all  principal,  intere^, 
and  expenses  due  upon  the  bills,  after  taking  credit  for  the  paym^its  already 
made  by  him,  and  also  for  the  above  payments  bv  A.  &  Co.  and  B.  &  Co.,  and 
he  now  paid  that  amount  into  court.  It  was  held,  that,  though  these  %ere  not 
strictly  accommodation  bills,  it  was  not  a  case  in  which  the  holder  could  sue  for 
and  on  account  of  the  drawers ;  that  defendant  was  entitled  to  take  credit  fc^ 
all  these  payments,  and  that  the  sum  paid  into  court  was  suffidenlf. — (Coot  t. 
LisUr,  32  L.  J.,  C.  P.  121.) 
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Bats  AND  Notes. — ^A  document  ^  On  demand,  I  promise  to  pay  J.  W.,  T.  S., 
and  D.  M.,  or  to  their  order,  or  the  major  part  of  them,  L.lOO/  is  a  promissory- 
note,  on  which  the  three  payees  can  maintain  an  action. — {Watson  y.  Evans, 
32  L.  J.,  Ex.  137.) 

CcsTOH . — ^There  was  a  custom  at  Liverpool  of  allowing  a  discount  of  three 
months  on  freights  payable  on  all  bills  of  lading  from  ports  in  North  America ; 
when  Texas  was  annexed  to  America,  in  1846,  the  custom  was  in  practice  ex- 
tended to  ports  in  that  territory.  This  was  held  to  be  evidence  from  which  a 
jury  might  infer  that  it  extended  to  ports  in  California,  after  that  country  was 
also  annexed.— (Fa/A:n€r  v.  Earle,  32  L.  J.,  Q.  B.  124.) 

Patent. — On  the  trial  of  an  action  for  the  infringement  of  a  patent,  the 
novelty  of  which  was  disputed,  the  defendant  gave  evidence  that  R.  0.,  then  de- 
ceased, had,  previous  to  the  date  of  the  plantiff's  patent,  used  a  process  identical 
with  the  plaintifTs,  and  had  produced  and  sold  a  product  exactly  similar  to  that 
produced  by  the  plaintiflF's  patent.  The  plaintiff  called  witnesses  in  reply,  and 
a  witness  deposed  that  R.  0.  had,  on  a  side  of  the  product  subsequent  to  that  of 
which  the  defendant  had  given  evidence,  and  subsequent  to  the  plaintiff's 
patent,  stated  that  the  invention  was  new,  and  that  he  wished  it  to  be  kept 
secret.  It  was  held,  the  evidence  was  inadmissible. — {Hyde  v.  Palmer^  32  L.  J., 
Q.  B.  126.) 

Factor's  Act.-^A.,  who  transacted  business  on  commission,  but  whose  ordi- 
nary business  was  not  to  sell  on  commission,  was  intrusted  by  defendant  with 
some  pictures.  Either  at  that  time  or  afterwards,  defendant  directed  A.  to  sell 
the  pictures.  Subsequently,  A.,  in  fraud  of  defendant,  pledged  the  pictures 
with  plaintiff.  It  was  held  plaintiff  was  entitled  to  retain  the  pictures  as  against 
defendant  till  his  advance  was  repaid,  for  that  A.  was  an  *  agent  ^  within  the 
meaning  of  the  Factors  Act  (5  &  6  Vict.,  c.  39.)  s.  1. — {Hayman  v.  Flewker, 
32  L.  J.,  C.  P.  132.) 

Lands  Clauses  Consolidation  Act. — Under  the  provisions  of  '  The  Lands 
Claoses  Consolidation  Act,  1845,'  damage  likely  to  accrue  from  subsidence  and 
vibration,  which  might  have  been  foreseen,  is  matter  which  may  and  ought  to 
be  taken  into  consideration  by  the  arbitrator,  and  assessed  prospectively ;  and 
compensation  for  such  damage  cannot  afterwards  be  recoverea  by  action  or 
otherwise. — (Croft  v.  London  and  North- Western  Rail.  Co.,  32  L.  J.,  Q.  B.  113.) 

LcKATic  Pauper. — ^The  provisions  of  sections  95  and  98  of  16  &  17  Vict., 
c.  97,  as  to  the  expenses  of  removing  and  maintaining  a  pauper  lunatic,  apply  to 
a  case  where  the  wife  of  a  man  born  in  Scotland,  but  wno  has  no  settlement  in 
England,  becomes  lunatic  in  England,  and  is  sent  by  the  order  of  a  Justice  to  a 
lunatic  asylum,  under  the  powers  given  by  section  67. — (The  Clerk  of  the  Peace 
for  the  County  of  Somerset  v.  the  Overseers  of  Shipham,  32  L.  J.,  Q.  B.  128 ; 
M.  C.  83.) 

Marine  Insurance. — A  policy  of  insurance  for  twelve  months  on  ship  and 
cargo,  the  ship  being  intended  for  the  barter  trade  on  the  coast  of  Africa,  con- 
tained a  stipulation  that  '  outward  cargo  should  be  considered  homeward  in- 
terest twenty-four  hours Mter  arrival  at  the  first  port  or  place  of  trade.'  By  a 
subsequent  clause,  the  policy  was  declarerl  to  be  *  on  the  ship  valued  at  L.2000, 
cargo  valued  at  L.8000,  with  liberty  to  increase  the  valuation  of  the  homeward 
cargo.'  There  was  also  liberty  given  to  the  insured  *  to  discharge,  load,  unload, 
reload,  sell,  barter,  exchange,  and  trade'  any  part  of  the  cargo.  The  ship 
arrired  at  a  port  on  the  coast  of  Africa,  and  there  discharged  one-third  of  her 
cargo ;  and  after  a  stay  of  more  than  twenty-four  hours,  proceeded  towards  other 
porta,  in  order  to  take  in  homeward  cargo.  Before  arriving  at  her  next  port  of 
destination,  she  was  totally  lost.  It  was  held  that  the  insurers  were  not  liable 
to  pay  the  whole  L.8000,  but  a  proportion  only ;  that  the  valuation  in  the 
policy  was  applicable  to  what  was  substantially  a  full  cargo,  whereas  here  there 
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was  not  flmbstantially  a  full  carco.  Also,  ihat  the  proportioii  of  the  L.8000 
which  the  nnderwriterB  were  liable  to  pay,  was  to  be  ascertained  by  finding  the 
proportion  of  a  full  cargo  which  was  on  board  at  the  time  of  the  leas;  and  if 
this  proportion  could  not  be  found,  then  the  underwriters  would  be  liable  m 
upon  an  open  policy  underwritten  for  L.8000.— (T'o&m  ▼.  Harford^  82  L  J., 
C.  P.  184.) 

Marine  Insurance. — A  valued  policy  of  insurance  on  a  ship  against  a  total 
loss,  is  a  contract  of  indemnity  to  the  shipowner  to  the  amount  at  which  the 
ship  is  valued  in  the  policy.  Plaintiff,  a  snipowner,  brought  an  action  agaimit 
the  defendant,  one  of  the  underwriters,  to  a  policy  of  insurance  on  a  ship  valoed 
at  L.3200  in  the  policy,  to  recover  the  defendant's  share  for  a  total  lov.  At 
the  trial  it  appeared  tluit  plaintiff  had  effected  three  other  policies  of  asBOianoe 
on  tiie  same  ship,  in  which  she  was  valued  at  L.3000,  L.3000,  and  L.5000 
respectively,  and  had  received  on  the  three  last-mentioned  policies  the  sam  of 
L.8126,  13s.  6d. ;  and  it  was  held,  that  as  between  plaintiff  and  defendant  the 
value  of  the  ship  must  be  taken  to  be  its  value  stated  in  the  policy  sued  on,  viz., 
L.3200,  and  -that  plaintiff  was  entitled  to  recover  on  this  policy  the  difference 
between  L.3200  and  L.3126,  1^  6d.,  the  sum  already  recoveml  on  the  other 
three  policies.— (Bruce  v.  Jones^  32  J.  L.,  Ex.  132.) 

Afportionmekt. — Lady  M.  being  entitled  under  her  late  husband*s  will  to  a 
life  interest  in  certain  shares  in  the  Alliance  Insuranee  Companv  (the  dividends 
on  which  were  under  the  deed  of  settlement  to  be  declared  half-yearly,  and 
made  payable  in  the  months  of  April  and  October  in  each  year),  and  also  to  a 
life  interest  in  certain  shares  in  railway  and  gas  companies,  died  in  November 
1860.    Subeequentlv  a  dividend  was  declared  on  the  shares  in  the  Allianoa 
Company  for  the  half-year  ending  on  the  25th  of  March  1861,  and  on  the  shares 
in  the  railway  and  gas  companies  for  the  half-year  ending  the  Slst  of  December 
1860.    The  executrix  of  Lady  H.  now  claimed  an  apportioned  part  of  theK 
dividends ;  and  it  was  held,  by  Wood,  Y.  C,  that  the  dividends  on  the  shares 
in  the  Alliance  Companv  were  apportionable  under  the  Apportionment  Act, 
because  the  profits  were  by  the  deed  of  settlement  of  the  company  divisible  at 
fixed  periods.    The  apportionment  must  be  made  with  reference  to  the  last 
previous  time  when  the  dividends  were  made  payable,  and  not  to  that  when 
they  were  earned.    The  dividends  on  shares  in  companies  incorporated  by  Acts 
of  Parliament  containing  dauses  similar  to  section  91  of  the  Companies  Clauses 
Consolidation  Act,  or  in  which  the  last-mentioned  Act  is  incorporated^  axe  n(A 
within  the  Apportionment  Act. — {Re  MaxweWs  TrusUt^  82  L.  «f.,  Ch.  333.) 

Baron  and  Feme. — T.  W.  having  become  lunatic,  was  taken  to  an  asylum  in 
London.  His  wife,  who  at  the  time  of  her  marriage  was  entitled  to  separate 
property,  removed  to  London  in  order  to  be  near  her  husband,  and  borrowed 
money  on  his  credit  to  meet  the  expense  of  such  removal  of  herself  and  husband, 
and  to  provide  herself  with  necessaries.  T.  W.  died,  and  a  bill  was  filed  for  the 
administration  of  his  estate.  The  persons  who  had  made  the  advances  to  the 
wife  carried  in  their  chum  for  the  amount  against  T.  W.'s  estate.  It  was  held 
bv  Wood,  y.  C,  and  affirmed  by  the  L.  J.  on  appeal;  that  the  claim  must  be 
ailowed.  Semble — that  a  woman  possessed  of  separate  estate  is  entitled  to 
maintenance  by  her  husband,  although  he  be  lunatic,  and  is  not  bound  to  pledge 
her  separate  estate  in  order  to  provide  herself  with  necessaries.^2>artdEsi>a  v. 
Wood,  32  L.  J.,  Ch.  400.) 

Copyright  of  Designs. — ^Held  by  the  M.  R.,  that  the  proprietor  of  a  design 
duly  registered  under  the  Acts  for  the  copyright  of  designs,  whether  he  be  a 
British  subject  or  a  foreigner,  forfeits  the  lienefit  of  the  Acts  unless  the  propa 
registration  marks  are  attached  to  all  articles  and  substances  to  which  the 
d^gn  is  applied,  whether  the  same  are  sold  abroad  or  in  the  British  ^/wnmkwia. 
-*-(iS^ra2tft  V.  Hamel,  32  L.  J.,  Ch.  380.) 
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The  Institutions  of  the  English  Government ;  being  an  Account  of  the 
Constitutiony  PowerSy  and  Procedure  of  its  Legislative^  Judicial^ 
and  Administrative  Departments.  By  HoMERSUAM  Cox,  M.A., 
Barrister-at-Law.    London  :  H.  Sweet. 

(^Continued  from  p.  493.) 

The  portion  of  the  work  which  will  be  read  with  the  greatest  interiest 
is  that  in  which  the  author  gives  an  account  of  the  administrative 
machinery  of  Government,  forming  the  third  principal  division  of 
the  treatise.  This  part  of  the  subject  has  the  same  relation  to  public 
law  that  works  of  practice  have  to  the  law  of  private  rights.  Some 
knowledge  of  it  is  therefore  essential  to  the  student  of  constitutional 
law ;  and  when  regarded,  as  it  is  by  Mr  Cox,  from  a  historical  point 
of  view,  it  includes  much  of  what  is  most  interesting  in  professed 
treatises  on  constitutional  history. 

Among  the  chapters  which  best  admit  of  being  treated  historically, 
we  may  refer  particularly  to  those  that  concern  the  prerogatives  of 
the  Crown,  which  are  classed  under  six  heads  :  The  Queen's  Peace, 
The  Public  Defence,  Foreign  Affairs,  Bevenue,  Trade  Franchises 
and  other  delegations  of  the  Royal  Prerogatives.  Under  the  first 
head  are  included  those  prerogatives  which  enable  the  Crown  by  its 
officers  to  maintain  the  internal  peace  of  the  country,  and  to  execute 
jadgments  and  judicial  warrants.  The  prerogative  of  the  Crown  in 
what  relates  to  the  machinery  of  public  defence,  which  may  be  said 
to  have  assumed  its  present  aspect  since  the  decline  of  the  feudal  sys- 
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tern,  was  definitively  settled  at  the  period  of  the  BevolatioQ  of  1688. 
In  Scotland,  the  tenure  of  ward-holding  continued  to  be  tolerated 
for  half  a  century  later,  but  was  abolished  in  1746,  as  a  consequence 
of  the  Rebellion  of  the  preceding  year ;  and  since  that  time  the  main- 
taining of  armed  forces  by  subjects  of  the  English  Crown  has  been 
known  only  as  matter  of  history.    But  while  the  right  of  making 
war  and  peace  is,  by  the  British  Constitution,  vested  exclusively  in 
the  Crown,  the  control  of  public  opinion  is  efiectnally  secured  by 
the  necessity  of  applying  annually  to  the  House  of  Commons  for  the 
money  required  for  the  naval  and  military  services,  and  for  a  re- 
newal of  the  administrative  powers  conferred  by  the  Mutiny  Acts. 
Closely  connected  with  the  prerogative  of  making  peace  and  war, 
and  in  some  measure  dependent  upon  it,  is  the  power  of  negotiating 
treaties,  and  of  receiving  and  sending  embassies,  which,  except  in 
what  relates  to  the  mere  economy  of  the  diplomatic  establishment, 
is  vested  exclusively  in  the  Crown,  and  exercised  by  its  ministers. 

The  prerogatives  of  the  Crown  with  respect  to  matters  of  revenue 
and  trade,  at  one  time  very  extensive,  have  almost  entirely  passed 
under  the  control  and  administration  of  the  House  of  Commons, 
having  been  gradually  merged  in  the  category  of  financial  legisla- 
tion, the  initiation  of  which  pertains  to  that  House.     Matters  of 
administration  connected  with  trade  and  navigation,  although  sub- 
jected to  the  supervi^on  of  the  Privy  Council,  are,  as  regards  the 
mode  of  procedure  and  the  powers  of  the  executive,  limited  by 
statute.    Among  these,  one  of  the  most  important  is  the  power  of 
granting  trading  monopolies, — a  power  which  at  one  period  was 
greatly  abused,  but  which,  by  the  statute  21  Jacw  I^  cap.  3,  was 
abolished,  except  in  the  single  case  of  patents  to  be  granted  for  new 
inventions.    Under  the  modern  Patent  Acts,  the  powers  of  the  Privy 
Council  in  relation  to  patents  are  to  be  exercised  by  the  Judicial 
Committee  of  that  body,  and  their  validity  may  be  contested  in  the 
Courts  of  Law  and  Equity.     The  prerogative  of  granting  franchises 
by  charter,  although  still  pertaining  to  the  Ci:own,  is  now  but  little 
exercised,  in  consequence  of  the  facilities  afforded  by  statute  to 
trading  companies  and  others  for  obtaining  corporate  privileges  by 
registration. 

Passing  in  the  meantime  the  chapter  in  which  the  author  treats  of 
the  succession  to  the  Crown,  the  alterations  of  the  coarse  of  succes* 
sion,  and  the  powers  assumed,  sometimes  by  the  Crown,  sometimes 
by  Parliament,  of  appointing  Regents  and  Guardians  for  the  exercise 
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of  the  Royal  authority  during  the  infancy,  incapacity^  or  absence 
from  the  kingdom  of  the  reigning  Sovereign,  we  arrive  at  the  more 
practical  expositions  of  government  administration  as  it  exists  at  the 
present  time.  The  administrative  offices  of  the  British  Government 
are  arranged  by  the  author  under  a  fourfold  classification.  They 
are — The  Privy  Council,  and  departments  connected  with  it ;  the 
Secretarial  offices,  and  departments  connected  with  them  ;  the  Fiscal 
offices ;  the  Naval  and  Military  offices.  Among  these  departments 
are  distributed  the  duties  relating  to  the  various  administrative  pre- 
rogatives of  the  Crown,  to  which  allusion  has  already  been  made. 

The  administrative  duties  of  the  Privy  Council  are  discharged  by 
committees  and  select  portions  of  it.     Of  various  committees  which 
were  at  one  time  established  as  distinct  administrative  departments, 
there  now  remain  but  two,— ^the  Committee  for  Education,  which 
manages  the  funds  voted  by  Parliament  for  the  purposes  of  public 
education ;  and  the  Board  of  Trade.    The  latter  had  formerly  the 
principal  business  of  administration  in  relation  to  foreign  trade  and 
the  colonies ;  but  its  colonial  administration  has  for  a  long  period 
been  vested  in  a  Secretary  of  State.    The  Board  of  Trade  still  ex- 
ercises important  powers  in  relation  to  mercantile  matters,  such 
as  navigation,  railway  traffic,  and  superintendence  of  public  com- 
panies.    The  Judicial  Committee  of  the  Privy  Council,  which  is 
noticed  in  a  previous  part  of  the  work,  has  its  constitution  and 
powers  regulated  by  a  modern  Act  of  Parliament,  3  &  4  Will. 
IV.^  c.  41.    In  strictness,  it  ought,  perhaps,  to  be  also  included 
among  the  administrative  committees,  as  its  duties  in  relation  to  the 
granting  of  letters  patent  are,  to  a  considerable  extent,  of  an  ad- 
ministrative nature. 

The  consultative  duties  of  the  Privy  Council,  with  the  exception 
of  those  which  devolve  upon  it  at  the  accession  of  a  new  sovereign, 
are  now  discharged  exclusively  by  the  Cabinet, — a  body  which  has 
no  recognised  place  in  the  Constitution,  and  the  resolutions  of  which 
can  only  be  carried  into  execution  through  the  instrumentality  of 
the  individual  ministers  composing  the  Cabinet  in  their  respective 
departments.  Accordingly,  in  cases  where  it  is  necessary  that  •  the 
authority  of  the  Queen  in  Council  should  be  adhibited  to  Acts  of 
a  quasi  legislative  or  public  character,  the  ministers  assemble,  not  as 
a  Cabinet,  but  as  the  Privy  Council, — those  members  of  Council 
only  who  are  also  members  of  the  Cabinet  being  summoned  to  take 
part  in  the  proceedings.    In  this  manner  the  Soyal  authority  is 
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given  to  orders  in  Conncil,  proclamations,  and  laws  and  ordioances 
made  in  Conncil  for  those  colonies  and  settlements  for  which  the 
Qaeen  in  Coancil  is  empowered  to  legislate. 

*  The  writers  on  the  Constitution,'  says  Mr  Cox,  '  do  not  appear  to  have  ever 
established  any  general  distinction  between  those  Royal  prerogatives  which  are 
properly  exercised  in  Council,  and  those  which  are  exercised  on  the  advice  of 
individual  ministers.  The  distinction  depends  partly  on  usage,  and  partly  in 
special  cases  upon  Acts  of  Parliament.  It  is,  however,  probably  correct  to  eay 
tnat  the  poUticEd  acts  of  the  Crown,  which  are  of  the  most  general  importance, 
are  usually  performed  in  Council,  and  other  acts  of  less  extensive  operation 
upon  the  advice  of  individual  ministers.  Thus  the  nomination  to  offices  onder 
the  Crown,  and  the  issue  of  pardons,  belong  to  the  latter  class  of  prerogatives ; 
proclamations  for  the  summons,  prorogation,  and  dissolution  of  Parliament,  to 
the  former  class. 

^  Though  there  is  no  authentic  general  rule  as  to  the  prerogativeB  of  the 
Crown  which  may  not  be  exercised  otherwise  than  in  Council,  it  has  been  fre- 
quently declared  in  Parliament,  that  important  acts  of  State  ought  not  to  be 
resolved  upon  without  the  advice  of  the  Council.  We  have  already  referred  to 
some  instances  of  this  kind,  «.</.,  the  resolution  of  Parliament  in  9  Edw.  11., 
that  no  acts  of  State  should  be  done  without  the  advice  of  Council ;  the  im- 
peachment of  the  De  Spencers,  later  in  the  same  reign,  for  excluding  good 
counsellors  from  advising  with  the  King ;  the  impeachment  of  De  la  role,  in 
28  Hen.  YI.,  for  concluding  a  convention  of  peace  without  the  assoit  of  the 
Piivy  Council ;  the  complaint  of  the  Commons,  in  the  commencement  of  the 
reign  of  Charles  I.,  that  he  was  led  by  the  advice  of  the  Duke  of  Buckingham, 
and  did  not  didy  consult  his  Council.  Agaiii,  one  of  the  charges  of  the  im- 
peachment of  Lord  Treasurer  Danby  in  1678  was,  that  h^  carried  on  diplomatic 
correspondence  without  communicating  with  the  Council ;  and  one  of  the 
charges  of  the  impeachment  of  Lord  Somers,  in  1701,  was,  that  he  affixed  the 
Great  Seal  to  the  Partition  Treaty  without  advice  of  the  Privy  Council.    .   .  • 

*  The  importance  of  the  Privy  Councils  held  by  the  Que^n  in  person  has  been 
considerably  diminished  since  the  transfer  of  a  large  part  of  their  consultative 
functions  to  Cabinet  Councils ;  and  an  eminent  constitutional  writer  has  con- 
tended that  the  responsibility  of  the  ministers  of  the  Crown  is  less  d^nite  nov 
than  under  the  ancient  practice.  But  it  can  hardly  be  denied,  that  as  political 
affairs  are  now  conducted  with  greater  publicity  than  formerly,  the  ministerR 
are  more  subject  to  animadversions  of  public  opinion  and  of  Farliunent  upon 
their  advice  to  the  Crown  than  formerly.  This  consideration  must  not  be  over- 
looked in  weighing  the  arguments  which  are  adduced  to  show  that  the  responsi- 
bility of  the  executiye  is  diminished.^ — (P.  650.) 

Under  the  seqond  of  the  foar  heads  into  which  the  subject  of 
administratiye  government  is  divided,  the  author  treats  of  the  office 
of  Secretary  of  State,  and  of  the  departments  of  administration 
entrusted  to  the  ministers  holding  that  office.  The  office  of  Secre- 
tary of  State,  he  explains,  grew  out  of  that  of  the  Elihg*s  private 
secretary,  and  first  became  important  when  the  Chancellor,  on 
account  of  the  increase  of  his  judicial  fimctions,  became  unable  to 
discharge  the  duty  of  conducting  diplomatic  correspondence*  About 
the  time  of  Henry  VIII.,  and  more  decidedly  in  the  reign  of  Eliza- 
beth, when  the  office  was  held  by  Walsingham,  the  Secretaxy  was 
recognised  as  one  of  the  great  officers  of  State ;  and  by  degrees  a 
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large  part  of  the  duties  of  the  Privy  Council  in  th^  administration 
of  domestic,  colonial,  and  foreign  affairs,  was  transferred  to  his  de- 
partment.   The  increasing  complexity  and  extent  of  the  duties  in- 
volved in  the  general  administration  of  the  government  necessitated 
at  an  early  period  a  division  of  the  Secretarial  department.    During 
the  present  century,  until  the  year  1855,  there  were  three  principal 
Secretaries  of  State — Home,  Foreign,  and  Colonial.     Since  1855 
there  have  been  added  a  Secretary  of  State  for  War,  and  another 
for  India.    We  shall  merely  advert  to  the  duties  of  the  Home 
Office,  which,  as  will  be  seen,  are  of  a  very  multifarious  description, 
requiring  for  their  discharge  many  of  the  requisites  of  the  judicial 
character,  in  addition  to  those  political  qualifications  and  habits  of 
business,  which  are  perhaps  too  exclusively  regarded  in  the  selection 
of  this  member  of  the  Cabinet. 

The  powers  of  the  Secretary  of  State  for  the  Home  Department, 
which  depend  partly  on  statute  and  partly  on  Royal  prerogative,  are 
arranged  by  Mr  Cox  under  the  three  heads  of  Police,  Royal  Grants 
and  Appointments,  and  the  Signet.    By  Police,  is  to  be  anderstood 
that  department  of  government  which  has  for  its  object  the  mainten- 
ance of  the  internal  peace  of  the  country,  and  the  prevention  of  crimes, 
the  protection  of  public  order,  and  the  public  health.    To  the  Home 
Secretary,  also,  is  committed  the  superintendence  of  the  administra-* 
tion  of  justice,  as  far  as  the  Royal  prerogative  is  involved  in  it.     It 
is  his  duty  to  see  that  the  sentences  of  the  courts  of  criminal  judi- 
cature are  carried  into  effect,  except  where  mitigated  by  the  Royal 
prerogative  of  mercy ;  and  it  is  chiefly  by  his  advice,  as  we  have 
seen  in  recent  instances,  that  the  exercise  of  the  prerogative  is 
guided.     The  Secretary  of  State,  however,  has  not  direct  authority 
to  remove  magistrates.    The  appointment  and  removal  of  magistrates 
is  vested  in  the  Lord  Chancellor  in  England,  and  as  regards  Justices 
of  the  Peace,  in  Scotland  also.     The  appointment  to  the  higher 
judicial  offices  in  Scotland,  though  in  form  flowing  directly  from  the 
Crown,  is  understood  to  be  in  some  measure  within  the  department 
of  the  Home  Secretary. 

The  regulation  of  the  constabulary  of  the  United  Kingdom, 
although  to  a  considerable  extent  subject  to  municipal  or  local  con- 
trol, belongs  also  to  some  extent  to  the  Home  Secretar3r's  department. 
By  a  recent  Act,  the  Home  Office  is  entrusted  with  the  duty  of 
inspecting  the  police  throughout  the  kingdom,  and  of  defraying 
that  portion  of  the  local  expenses  for  which  a  grant  is  annually 
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voted  by  Parliament  Under  the  Prisons  fiegulation  Act,  inspectors 
are  appointed  by  the  Secretary  of  State,  who  report  to  him  on  the 
condition  of  prisons  and  hulks ;  and  all  rules  for  the  government  • 
of  prisons  are  to  be  made  subject  to  his  approval.  The  Home 
Secretary  has  also  the  power  of  making  the  regulations  under  which 
the  expenses  of  criminal  prosecutions  are  defrayed  by  Government. 
He  has  also  extensive  powers  under  various  statutes  relating  to 
matters  of  sanitary  regulation,  and  other  purposes  of  public  economj, 
— ^including,  for  example,  the  approval  of  regulations  for  lunatic 
asylums,  and  the  regulation  of  the  duties  of  inspectors  of  factories 
and  mines. 

The  other  class  of  duties  to  which  allusion  has  been  made,  is  that 
relating  to  grants  and  appointments,  and  the  custody  and  use  of  the 
Eoyal  Signet.  In  order  to  restrain  the  exercise  of  the  prerogatiyes 
of  the  Crown,  except  by  the  advice  of  responsible  ministen,  a 
variety  of  statutory  regulations  have  been  enacted,  calculated  tD 
prevent  the  minor  Boyal  Seals  from  usurping  the  frmctions  of  the 
Great  Seal,  and  to  guard  against  the  misuse  of,  the  latter.  Except- 
ing in  a  few  cases,  the  Great  Seal  cannot  be  used,  unless  without 
the  express  command  of  the  Sovereign,  notified  to  the  Chancellor, 
either  orally  or  by  Letters  under  the  Signet  or  Privy  Seal,  or 
both,  addressed  to  him  directly.  The  system  of  a  gradation  of 
officers,  each  imposing  a  check  upon  the  other,  in  the  authorization 
of  grants  under  the  Great  Seal,  was  established  by  a  statute  of  27 
Henry  VIII.,  e.  11,  the  provisions  of  which  are  substantially  in 
observance  at  the  present  time.  By  a  recent  statute  (14  &  15 
Vict.,  c.  82),  the  authority  for  passing  grants  under  the  Great 
Seal  is  now,  with  some  exceptions,  by  warrant  under  the  Sign 
Manual,  countersigned  by  a  Secretary  of  State,  and  sealed  with  the 
Signet.  The  warrant  is  then  forwarded  to  the  office  of  the  Lord 
Privy  Seal,  where  it  receives  the  Privy  Seal ;  and  being  so  agned 
and  sealed,  authorizes  the  Lord  Chancellor  to  pass  Letters  Patent 
under  the  Great  Seal,  according  to  the  tenor  of  the  warrant. 

An  important  branch  of  the  duties  of  the  Home  Office  consists 
in  furnishing  information  on  various  subjects  to  Parliament  A 
considerable  part  of  the  returns  obtained  by  means  of  motions  in 
Parliament,  and  relating  to  the  internal  affiiirs  of  the  country,  are 
procured  by  the  Home  Office. 

It  is  in  the  Foreign  Office,  probably,  that  the  personal  infloence 
of  the  Sovereign  is  most  directly  exercised.    The  duties  of  the  Home 
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Secretaiy  being  to  a  large  extent  of  a  routine  character^  and  strictly 
defined  by  precedent,  are  best  discharged  by  means  of  an  able 
minister  acting  on  his  own  responsibility.    In  the  transactions  of  the 
Foreign  Office,  which  are  bat  partially  subject  to  the  control  of  Par- 
liamenty  and  on  which  depend  the  momentous  issues  of  peace  and  war, 
and  the  maintenance  of  a  good  understanding  with  other  countries,  it 
must  be  admitted  to  be  desirable  to  have  some  constitutional  check 
upon  the  caprices  of  the  minister  or  even  of  the  Cabinet  of  the  day. 
This  check  is  understood  to  have  been  applied,  and  that  not  seldom 
with  great  discernment,  by  the  present  Sovereign  and  her  lamented 
Consort.     The  nature  of  the  responsibility  of  the  Foreign  Secretary 
to  the  Crown,  according  to  the  existing  practice,  may  be  understood 
from  the  following  passage  in  a  letter  addressed  by  her  Majesty 
to  the  then  Principal  Secrotary  of  State  for  Foreign  Affairs,  3d 
February  1852,  and  communicated  by  her  desire  to  the  House  of 
Commons.      Tliis  inaportant  State  Paper  is  quoted  by  Mr  Cox, 
in  his  chapter  on  the  Duties  of  the  Secrotariat : — *  The  Queen  re- 
quires, first,  that  the  Secretary  for  Foreign  Affairs  should  distinctly 
state  what  he  proposes  in  a  given  case,  that  the  Queen  may  as  di^ 
tinctly  know  to  what  she  is  giving  her  Royal  sanction.     Secondly, 
that  having  once  given  her  sanction  to  a  measure,  it  be  not  alterod 
or  modified  by  the  minister.     Such  an  act  she  must  consider  as 
failing  in  sincerity  towards  the  Crown,  and  justly  to  be  visited  by 
the  exercise  of  her  constitutional  right  of  dismissing  that  minister. 
She  expects  to  be  kept  informed  of  what  passes  between  him  and 
foreign  ministers  before  important  decisions  are  taken,  based  upon 
that  intercourse,  and  to  receive  foroign  despatches*  in  good  time ; 
and  to  have  the  draughts  for  her  approval  sent  to  her  in  sufficient 
time  to  make  herself  acquainted  with  their  contents  before  they 
must  be  sent  off.'— (P.  673.) 

Some  curious  information  is  given  in  the  ne^t  chapter  respecting 
the  management  of  the  financial  departments  of  Government,  the 
duties  of  the  Treasury  and  Exchequer,  and  the  auditing  of  the 
public  accounts.  It  appears  that,  prior  to  1846,  there  was  no  audit 
of  the  expenditure  of  public  money,  but  only  of  the  money  issued. 
The  consequence  was,  that  large  sums  were  systematically  transferred 
from  one  department  to  another,  and  applied  to  services  for  which 
Parliament  had  not  intended  them.  Since  that  time  there  has  been 
a  regular  (but,  as  we  learn  from  the  report  of  a  recent  Parliamentary 
Committee)  a  very  imperfect  audit  of  the  Naval  and  Military  ex* 
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penditore.  Since  1861  the  accounts  of  the  Revenue  departments 
have  also  been  regularly  audited.  If  we  may  believe  Mr  Cox,  the 
Treasury,  that  potential  body,  is  little  better  than  a  myth.  ^The 
Treasury/  he  observes,  ^  now  seldom  meets  as  a  board.  ...  The 
first  Lord  rarely,  ,if  ever,  attends  the  Treasury  Board ;  nor  does  the 
Chancellor  of  the  Exchequer  attend,  except  in  taking  a  loan.'  ^  My 
Lords'  are  incarnate  only  in  the  persons  of  the  Secretaries.  The 
Chancellor  of  the  Exchequer,'  however,  has  other  duties  to  discharge 
than  the  preparation  of  a  budget  and  the  superintendence  of  finandal 
legislation.  He  is  a  Judge  of  the  Court  of  Exchequer.  It  isstartlmg 
to  learn,  that  Sir  Robert  Walpole,  when  Chancellor,  sat  jadidally 
in  the  Exchequer,  and  gave  judgment  in  a  case  in  which  the 
Barons  were  equally  divided.  In  our  own  time,  it  appears  the 
Chancellor  of  the  Exchequer  is  accustomed  to  sit  in  the  Exchequer^ 
on  the  occasion  of  the  annual  nomination  of  Sheriffs,  when  he  takes 
precedence  of  the  other  judges  in  that  Court. 

Here  we  must  take  leave  of  this  useful  and  meritorious  treatise, 
of  whose  contents  and  mode  of  treatment  we  have  endeavoured 
to  give  some  notion,  necessarily  a  very  inadequate  one,  since  the 
value  of  the  treatise  consists  in  the  variety  of  its  information  and  its 
fulness  of  detail.  To  those,  whether  of  our  own  or  of  foreign 
countries,  who  desire  a  practical  acquaintance  with  the  working  of 
that  strangely  composite  structure,  the  British  Government,  we  can 
confidently  recommend  a  perusal  of  Mr  Cox's  Institutions. 


AUSTIN  ON  JURISPRUDENCE. 

{Lectures  on  Jurisprudence.     By  the  late  John  Austin.     3  vols. 

London :  Murray.     1861-3.) 

There  are  not  in  the  English  language  so  many  important  works 
upon  the  science  of  law,  taken  in  its  philosophical  and  broadest 
sense,  that  we  can  pass  without  notice  the  appearance  of  the  volumes 
which  complete  all  that  will  ever  be  recorded  in  that  shape  of  Mr 
Austin's  labours  in  the  field  of  jurisprudence.  The  reason  whr 
such  works  should  be  rare  is  not  hard  to  discover,  and  is  well  illus- 
trated by  the  example  under  review.  Mr  Austin  lived  and  died  a 
poor  man — in  the  ordinary  sense  of  the  word,  an  unsuccessful  man ; 
the  appreciation  of  his  work  was  in  his  lifetime  confined  to  a  verr 
few ;  its  value  is  even  now  little  known  or  understood ; — yet  in 
the  culture  of  law  as  a  science,  no  English  writer  has  efiected  so 
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innch  as  Mr  Austin ;  and  we  Tenture  fnriher  to  assert^  that  no  one 
(without  even  excepting  Bentbam)  is  likely  to  exercise  a  more  per* 
raanent  inflnence  upon  the  ultimate  form  of  the  legal  syst^n  culti- 
vated in  his  own  country. 

The  work  before  us,  which  we  shall  call,  for  the  sake  of  brevity, 
'  Austin's  Jurisprudence,'  is  contained  in  three  volumes,  and  consists 
chiefly  of  lectures  delivered  by  Mr  Austin  from  the  chair  of  Juris- 
prudence in  the  University  of  London ;  to  which  are  added  a  few 
other  papers  bearing  on  the  same  subject.    These  papers,  as  well  as 
the  lectures,  have  been  collected  and  arranged  by  his  widow,  after 
a  degree  of  labour  which  nothing  but  an  extreme  devotion  to  the 
memory  and  reputation  of  the  author  could  supply,  and  with  a  dis- 
criminating ability  which  must  have  won  the  esteem  and  gratitude 
of  all  who  can  appreciate  the  value  of  the  fragments  qo  admirably 
preserved.     The  first  volume,  which  was  published  towards  the 
close  of  last  year,  is  the  republication  of  a  set  of  lectures,  first  pub- 
lished in  1832  by  Mr  Austin  himself  under  the  title  of  ^  The  Pro- 
vince of  Jurisprudence  Determined,'  along  with  a  preface  by  the 
editor  containing  ah  afiecting  personal  history,  which  we  cannot 
dwell  on  here,  having  little  enough  space  to  do  justice  to  the  philo- 
sophy of  the  work,  of  which  we  are  anxious  to  give  some  account. 
This  volume  also  contains  an  '  Outline '  of  the  whole  course  of 
lectures,  which  is  very  important  as  furnishing  a  clue  to  the  arrange- 
ment contemplated  by  Mr  Austin  in  that  course,  which  he  was  not 
destined  to  complete.    The  second  and  third  volumes  comprise  all 
the  remaining  lectures  and  notes  bearing  upon  the  subject  which  it 
is  possible  for  industry  and  research  now  to  supply  out  of  the  papers 
left  by  their  author.    It  must  be  confessed  in  the  outset,  that  these 
volumesy  after  all,  record  only  a  fragmentary  portion  of  the  system 
of  which  the  lectures  were  intended  to  form  a  part — a  system  which, 
perhaps^  it  were  too  much  for  one  ^lan  to  complete,  but  firom  the 
accomplishment  of  which,  circumstances,  adverse  beyond  the  common 
lot,  precluded  Mr  Austin.     He  was  yet  permitted  to  achieve  that 
portion  for  which  the  peculiarly  acute  and  refined  qualities  oF  his 
mind  most  singularly  fitted  him,  and  which,  we  venture  to  predict, 
has  been  so  framed  as  to  remain  a  lasting  monument  to  the  genius 
of  its  author,  and  an  enduring  part  of  the  fabric,  the  rise  of  which 
seems  promising  in  the  future — ^the  philosophic  culture  of  jurispru- 
dence in  England. 

VOLm  VU.  HO.  LXXXn. — OCTOBKR  1863.  3  T 
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The  appropriate  subject  of  jarispmdence,  as  understood  by  Mr 
Austin,  is  positive  law ;  that  is,  law  established  or  '  positam/  in  an 
independent  political  community,  bj  the  express  or  tacit  authority  of 
its  sovereign  or  supreme  goveniment. 

Limited  to  the  consideration  of  the  positive  laws  or  rules  of  a 
particular  or  specified  community,  jurisprudence  is  particular  or 
natUmaL 

Although  every  system  of  law  has  its  specific  or  characteristic 
differences,  there  are  principles,  notions,  and  distinctions  common  to 
various  systems,  and  forming  analogies  or  likenesses  by  which  such 
systems  are  allied.  Many  of  these  principles  are  common  to  all 
systems — to  the  scanty  and  crude  systems  of  rude  societies,  and  the 
ampler  and  maturer  systems  of  refined  communities.  Bat  the 
ampler  and  maturer  systems  of  refined  communities,  besides  being 
allied  by  the  numerous  analogies  which  obtain  between  all  systems, 
are  allied  also  by  analogies  between  themselves  so  numerous  and 
remarkable  as  to  be  the  subjects  of  an  extensive  science.  This 
science  is  called  General  Jurisprudence,  or  the  philosophy  of  positive 
law. 

The  science  of  general  jurisprudence  is  therefore  distinguished,  on 
the  one  hand,  from  particular  or  national  jurisprudence,  and  on  the 
other,  from  the  science  which  concerns  itself  with  the  contemplation 
of  l!aw  as  it  should  be^  or  the  adaptation  of  positive  law  to  the 
wants  of  a  community,  which  is  the  science  of  Legislation.  It  is, 
however,  closely  allied  to  each  of  these  branches  of  knowledge.  Ko 
one  can  doubt  that  the  study  of  general  jurisprudence  might  precede 
or  accompany  with  advantage  the  study  of  particular  systems  of 
positive  law.  Its  connection  with  the  science  of  Legislation  is  still 
more  intimate.  Nothing  is  more  suggestive  of  improvement  in  an 
individual  system  than  the  study  and  comparison  of  analogous  insti- 
tutions in  other  systems ;  and  if  an  example  were  needed,  it  would 
suffice  to  refer  to  the  labours  of  the  great  Boman  jurists  who,  by  a 
comparative  study  of  the  jus  gentium  (the  law  of  the  nations  knovm 
to  them),  that  is,  by  the  general  jurisprudence  of  their  day,  elaborated 
and  perfected  their  own  system  to  be  a  model  for  civilised  com* 
munities  in  all  later  times. 

In  order  completely  to  determine  the  province  of  jurisprudence,  it 
is  necessary  to  obtain  a  comprehensive  and  rigorous  definition  o{  its 
subject,  namely.  Positive  Law,  To  distinguish  positive  law  from 
objects  to  which  it  is  related  by  resemblance  or  analogy^  and  which 
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are  signified  properly  or  improperly  by  the  large  and  vague  expres- 
sion latOy  is  a  task  which  occupies  a  great  part  of  the  first  volume^ 
that  is^  of  the  work  originally  published  by  Mr  Austin  under  the 
title  of  ^  The  Province  of  Jurisprudence  Determined.' 

Without  going  in  detail  through  these  distinctions^  it  may  be 
worth  while  to  note  one  of  their  consequences  which  seems  at  first 
sight  peculiar.  Positive  law  is  defined  as  a  set  of  commaxids  estab* 
lished  by  political  superiors,  or  persons  exercising  supreme  and 
subordinate  government  in  independent  political  societies.  It  follows, 
that  what  is  commonly  called  International  Law  is  excluded  from  the 
proper  province  of  jurisprudence.  It  is  obvious  that  those  rules 
commonly  known  as  International  Law,  can  have  neither  their  source 
nor  their  sanction  In  common  with  the  law  embraced  in  the  above 
definition.  The  subject  is,  therefore,  inevitably  relegated  to  take  its 
place  in  a  department  of  a  science  which  would  properly  be  called 
that  of  Positive  Morality ;  ^  and  if  language  rigorously  consistent 
were  used,  it  would  be  termed,  not  International  Lawy  but  Inter- 
national Morality. 

In  order  to  the  foundation  upon  a  secure  basis  of  a  complete 
system  of  general  jurisprudence,  the  first  and  most  indispensable 
requirement  is  an  arrangement  and  division  of  the  whole  subject 
which  shall  possess  sufficient  precision,  and  at  the  same  time  deviate 
quam  minimh  in  its  terms  from  those  already  established  and  familiar. 
Fragmentary  as  are  the  remains  of  Mr  Austin's  labours  in  our 
hands,  this  essential  part  of  the  foundation  has  fortunately  been  left 
in  a  state  so  nearly  complete,  as  to  be  a  valuable  guide  to  any  subse- 
quent workman  who  has  the  patience  to  study  these  traces,  and  the 
skill  to  apply  the  materials  so  far  prepared.  In  attempting,  there- 
fore, to  present  a  short  outline  of  this  part  of  Mr  Austin's  work,  we 
shall  at  once  do  the  greatest  justice  in  our  power  to  the  volumes 
before  us,  and  afford  to  our  readers  the  most  valuable  analysis  of 
which  our  space  will  permit. 

Mr  Austin  has  traced  for  us  outlines  of  a  general  arrangement 
and  division  of  the  science  of  law  on  two  different  systems,  which 
may  be  called  by  way  of  distinction,  the  conventional  and  the  philo- 
sophical. The  outlines  of  the  first  kind  are  chiefly  to  be  found  in 
the  tables  and  notes  of  the  third  volume.  Of  nine  or  more  of  these 
tables,  originally  prepared  by  Mr  Austin,  unfortunately  only  three 

^  That  ifl,  a  system  of  morals  referred  not  to  the  standard  of  perfection,  or  the 
divine  law,  but  to  that  of  the  general  opinion  of  dvilised  society. 
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remain.  .  After  a  search  which  we  feel  convinced  most  have  been 
most  anxioos  and  painful,  the  recovery  of  the  others  has  be^ 
abandoned  as  hopeless.  The  second  kind  of  outline  we  cally  in  con- 
tradistinction,  the  philoaophiealy  becauae  it  is  given  by  Mr  Austin  as 
the  result  of  his  own  conception  of  the  be^t  arrangement,  arrived 
at  after  careftil  comparison  of  the  existing  systems,  combined  with 
independent  reflection.  This  is  to  be  gathered  from  the  lectures  as 
now  published. 

Of  th^  tables  just  mentioned,  ^  Table  I.'  is  headed  '  The  airange^ 
ment  which  seems  to  have  been  intended  by  the  Soman  institutional 
writers.'  The  arrangement  intended  by  these  writers,  whatever  it 
was,  is  historically  the  basis  of  all  arrangements  in  later  systematic 
treatises ;  and  therefore  the  plan  which  seemed  to  Mr  Austin  to  be 
theirs,  is  undoubtedly,  of  all  his  outlines  of  a  conventional  type,  the 
one  of  primary  importance.  The  terms  employed  in  this  table  are 
given  in  the  language  of  the  Boman  classical  jurists. 

The  arrangement,  according  to  Mr  Austin,  which  the  Boman 
institutional  writers  contemplated,  was  as  follows : — 

Law  (jus)  was  in  the  first  place  divided  into  ^Publicum'  and 
^Privatum;'  the  first  (jus  Publicum),  ^  Quod  ad  Statum  £ei 
Bomanse — ^ad  publice  utilia — spectat,'  ^  Quod  in  sacris,  in  sacerdoti- 
bus,  in  magistratibus  consistit ;' — the  second  (jus  Privatum),  ^  Quod 
ad  singulorum  utilitatem — ad  privatim  utilia — spectat,'  The  Boman 
jurists  have  left  us  no  systematic  treatise  upon  public  law;  the 
elementary  writers  commonly  confining  themselves  to  private  law. 
The  latter  is  the  subject  of  the  Institutes  of  Gains,  the  basis  of  the 
more  familiar  Institutes  of  Justinian,  which  again  are  historicallv 
the  foundation  of  almost  all  more  modem  systematic  treatises. 

Private  law  again  was  by  these  writers  classed  into  three  great 
divisions :  Jus  (law)  qiiod  ad  Vbbsonab  perimet ;  quod  ad  ^ESper- 
(met ;  quod  ad  AcTiONES  pertinetj — or,  De  PEBSOins ;  De  BsBCS ; 
De  AcTiONiBUS ; — the  first  of  these  divisions  being  ako  indiffei^ 
ently  called,  De  JUB£  Pereanarum'^Dxviaio  Peraonarum :  ^  r«t 
Tpocra^Toyy  htatpietig — De  gondicionb  Hommum — De  Statu  Ham- 
num — De  Personarum  Statu. 

In  order  to  distinguish  the  classes  of  rights  comprifled  by  Ifae  fiist 
two  of  the  above  heads,  it  is  necessary  to  form  an.  aocusafte  nolion  of 
what  was  meant  by  a  status.  The  labour  whidi  Mr  Aofllin  qpent 
upon  this  point  may  be  tippreciated  firom  a  passage  in  his  lectures, 
where  he  incidentally  says,  ^  For  the  purpose  of  ascerUdning  the 
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meaning  which  should  be  assigned  to  the  word  atatusy  I  have 
searched  the  meanings  which  were  annexed  to  it  by  the  Boman 
lawyers  through  the  Institutes  of  Gains  and  Justinian,  and  through 
the  more  voluminous  Digest  of  the  latter/    The  result  of  this  inves- 
tigation appears  to  be  shortly  the  following : — The  conditions  (or 
status)  of  various  persons  are  not  the  sources  of  the  differences  in 
their  rights,  obligations,  or  capacities,  but  are  constituted  or  formed 
of  those  very  differences.     What  is  the  nature  of  the  set  of  differ- 
ences in  rights,  etc.,  which  constitute  a  status^  it  is  exceedingly 
difficult  to  define :  their  principal  characteristics  are,  that  they  are 
attached  to  classes  of  persons ;  that  they  are  unlimited  in  number 
and  kind;  that  they  sometimes  are  purely  onerous,  or  consist  of 
obUgations  only ;  that  they  may  be  peculiar  to  a  single  determinate 
individual,  but  can  never  belong  to  all  persons  indiscriminately. 
They  are,  however,  finally  determined  only  by  an  arbitrary  line, 
leaving  on  one  side  such  sets  of  rights,  etc.,  as  may  be  conveniently 
detached  from  the  bulk  of  the  system  for  the  convenience  of  the 
comparatively  narrow  classes  of  persons  whom  they  concern,  and 
leaving  on  the  other  side  all  other  descriptions  of  rights.    Keeping 
in  mind  the  meaning  of  status  .thus  explained,  the  division  above 
given  becomes  equivalent  to  the  following:  The  law  of  Status — 
Law  regarding  substantive  rights  and  obligations  in  general  minus 
the  law  of  Status — The  means  by  which  rights  are  enforced  when 
a  resort  to  the  tribunals  is  necessary. 

Under  the  department  of  law  De  Rebus  are  again  comprised  the 
great  subjects.  Dominium  (in  the  large  signification  of  the  word) 
and  Obligatio  (in  the  correct  signification).^ 

The  class  of  rights  comprised  under  the  word  Dominium  contain 
again  the  following  genera^ — viz.:  1.  Dominium  rei  singulse  (or 
Dominium  in  the  strict  acceptation,  otherwise  styled  Pbofbietas, 
or  otherwise  In  Be  Potestas)  ;  2.  Juba,  sive  Juba  in  Re  alien& : 
velut  Sertntusj  Jus  Pignaris^  etc. ;  3.  Dominium  Rerum  per  UNi- 
VEBSlTATBM  aequisttarum^  velut  HeriditatiSy  Dotisy  Peculiiy  etc. 
The  same  class  comprises  also  the  cognate  subjects  of  Jus  PossEs- 
8IONIS  and  JuBis  in  re  alien&  Quasi  Posse^io. 
The  class  of  rights  comprised  under  Obligatio  contains  the  follow- 

^  Obligation  as  used  by  Roman  lawyers,  differs  from  ^  Obligation '  as  used  by 
ua.  Witn  us  it  is  equivalent  to  *  Duty.'  With  them  it  is  narrower  in  one  sense, 
as  being  restricted  to  duties  corresponding  to  Rights  in  personam.  But  it  is 
used  also  by  them  to  denote  the  Right  in  question,  as  well  as  the  vinculum  in- 
cluding the  right  and  correlative  duty. 
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ing  generoj — \iz.:  1.  Obligationes  ea  Contractu  et  quasi  ex  Con- 
iractu ;  2.  Obligationes  ex  Delicto ;  3.  Obligationes  quasi  ex 
Delicto. 

1.  Obligationes  ex  Contractu  et  quasi  ex  Contractu.  This  de- 
partment relates  to 

(a.)  Obligations  arising  immediately  from  contracts  and  quasi- 
contracts, — that  is,  Primary  obligations — obligations  not  founded  on 
injuries,  delicts,  or  wrongs ;  the  miscellaneous  class  of  such  obliga- 
tions which  cannot  be  referred  to  contract,  being  said,  by  analogy, 
to  arise  from  {qua^i)  contracts.     • 

(6.)  Injuries  consisting  in  the  non-performance,  or  in  the  undue 
performance,  of  those  primary  obligations  :  «.^.,  Mor&. 

(c.)  Obligations  arising  immediately  from  those  injuries,  though 
mediately  from  the  primary  obligations  of  which  those  injuries  are 
violations  :  e.^..  Liabilities  on  an  Action  ex  coniractUy  with  the  corr&' 
spending  Right  of  Action  residing  in  the  injured  party. 

2.  Obligationes  ex  Delicto.    This  department  relates  to 

(a.)  Delicts  in  the  strict  signification  of  the  term :  i.6.,  Damage, 
intentional  or  by  negligence  {^dolo  aut  culpd^\  to  ofr^o/u^ rights 
— U)jura  in  rem  (in  the  largest  import  of  the  phrase) — ^to  jura  qua 
valent  in  personas  Generatim  (as  opposed  to  jura  quae  valeut  in 
personas  Determinatas).  As  examples  of  Delicts^  in  the  strict 
signification  of  the  term,  may  be  mentioned.  Assaults,  and  other 
ofiences  against  the  body ;  Libels,  and  other  ofiences  against  repu- 
tation ;  Thefts,  considered  as  civil  injuries ;  Forcible  dispossession ; 
Detention,  maldfidej  from  the  Dominus  or  proprietor  of  the  subject; 
Trespass  upon  another^s  land ;  Wounding,  or  otherwise  damaging) 
his  slaves,  cattle,  or  other  moveables. 

(bi)  The  Obligations  incumbent  upon  the  injuring  parties  to  restore, 
satisfy,  etc. ;  with  the  corresponding  Bights  of  Action,  etc.,  which 
reside  in  the  injured  parties. 

3.  Obligationes  quasi  ex  Delicto.  The  distinction  between 
Obligations  ex  Delicto  and  Obligations  Quasi  ex  Delicto  is  con- 
sidered by  Austin  superfluous  and  illogical.  The  Obligations 
classed  under  this  head  by  the  Roman  jurists  ari^  from  two 
causes : — 

(a.)  Damage  to  the  right  of  another  by  one's  own  negUgenee 
(culpdf  imprudentidj  imperitid). 

(6.)  Damage  to  the  right  of  another  by  some  third  person  for 
whose  delicts  one  is  liable  {e.g.y  'filius  in  potestate,*  'servus,'  'ali- 
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qnis  eornm  quorum  opera  exercitor  navis  aut  stabnli  navem  aut 
stabolnm  exercet').  . 

The  first  of  these  classes  Austin  thinks  wonld  properly  fall  within 
the  notion  of  Delict ;  those  of  the  second,  in  which  the  party  can- 
not be  said  to  be  guilty  of  intention  or  negligence,  might,  he  thinks, 
have  been  more  properly  referred  to  the  miscellaneous  class  which 
are  said  by  analogy  to  arise  from  {quasi)  contracts. 

Whether  the  Law  of  Crimes^  of  Punishments^  and  of  Criminal 
Procedure^  fell  within  the  plan  of  the  Koman  institutional  writers, 
Austin  considers  doubtful.  The  title  in  the  Institutes,  '  De  Pub- 
licis  Judiciis,'  seems  not  to  be  a  member  or  constituent  part  of  the 
work,  but  rather  a  hasty  and  incongruous  appendix  added  on  an 
after-thought.  It,  moreover,  appears  that  Criminal  Law  was  looked 
upon  by  the  Soman  jurists  as  properly  forming  a  department  of 
Jus  Publicum;  which  was  probably  not  included  in  the  treatises 
from  which  Justinian's  Institutes  were  copied  or  compiled.  Whether 
a  similar  title  was  appended  to  the  Institutes  of  Gains,  is  uncer- 
tain ;  the  concluding  portion  of  the  manuscript  being  losf  or  illegible. 
We  have  thus  copied  in  some  detail  the  outline  of  what  Austin 
considered  to  be  the  arrangement  intended  by  the  Roman  institu- 
tional writers,  because  we  think  it  furnishes  the  key  to  his  whole 
system.  When  we  come  to  touch  upon  the  philosophical  arrange- 
ment contemplated  by  Austin  himself,  it  will  be  seen  that  all  its 
leading  features  are  borrowed  from  this  outline,  the  details  of  which 
are  modified  only  so  far  as  it  was  necessary,  in  order  to  satisfy  the 
requirements  of  a  system  rigidly  precise. 

In  the  meantime  we  shall  shortly  refer  to  the  other  tables  in  the 
third  volume,  of  the  same  nature  with  that  above  described. 

Table  11.  is  exactly  coincident  with  Table  I.  in  its  divisions  and 
arrangement.  It  difiers,  however,  in  its  terminology,  adopting,  in- 
stead of  the  language  of  the  Roman  classical  jurists,  the  terms 
which  obtained  among  civilians  fix)m  the  latter  portion  of  the  16th 
to  that  of  the  18th  century,  many  of  which  originated  in  the  Middle 
Ages,  or  in  times  still  more  recent.  The  importance  of  these  terms 
depends  on  the  following  considerations  : — 

\sty  Some  of  these  terms  are  better  constructed  than  the  corre- 
sponding expressions  of  the  ancients ;  and  are  indeed  the  only  ones, 
authorized  by  general  use,  which  denote  the  intended  meaning 
without  the  most  perplexing  ambiguity. 
2rf,  Writers  upon  universal  jurisprudence,  upon  the  so-called 
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Law  of  Nations,  and  even  upon  morals  generally,  who  have  drawn 
largely  upon  the  system  of  the  Roman  law,  havey  in  their  express 
or  tacit  references  to  it,  commonly  adopted  the  terms  de^nsed  by 
modem  civilians,  or  by  commentators  of  the  Middle  Ages. 

Sd,  These  terms  have  been  imported  into  the  technical  language 
of  the  systems  which  are  mainly  derived  from  the  Soman :  e^ 
the  French  law,  the  Prussian  law,  the  common  or  general  law  of 
Germany. 

It  is  also  of  importance  to  draw  attention  to  the  origin  of  the 
terms,  because  they  are  often  introduced  by  expositors  of  the  RomaD 
law  without  sufficient  explanation  ;  and  without  opposing  tx),  or 
collating  with  them,  the  corresponding  expressions  which  were  em- 
ployed by  the  authors  of  the  system. 

We  shall  give  one  of  the  most  important  instances  of  this  termi- 
nology. Answering  to  the  distinction  of  the  classical  jurists  be- 
tween Dominium  (in  its  lai^r  sense)  and  Obligatio,  the  fiivonrite 
correlative  terms  among  the  modem  civilians  are  Jus  en  REM  and 
Jus  IN  PERSONAM  {Le.y  in  personam  Gebtam  sive  D^tebmika- 
tam).  The  importance  of  these  terms  will  be  better  seen  fortber 
on.  In  the  meantime  it  may  be  remarked,  that  though  ^Jns  in 
Rem '  is  never  used  by  the  authors  of  the  Roman  law  as  a  distinctive 
term  for  a  large  division  of  rights,  yet  when  it  occurs  in  scattered 
passages,  it  has  invariably  attached  to  it  the  signification  of  rights 
which  avail  against  persons  in  general  in  contradistinction  to  rights 
which  avail  against  a  parHcular  person.  Consequently,  modem 
civilians,  in  search  of  a  generic  term  to  denote  such  rights,  have 
found  ^Jus  in  Rem'  a  most  convenient  one,  employing  as  its  coun- 
terpart the  term  *Jus  in  Personam'  as  a  short  expression  for  'Jus 
in  Personam  certam  sive  determinatam.* 

A  third  table,  headed  '  Summary  of  Tables  I.  and  11.,'  is  the  first 
step  towards  a  more  philosophical  analysis  founded  upon  the  a^ 
rangement  of  the  Roman  jurists,  and  is  important  as  indicating  the 
kind  of  process  by  which  the  author  is  led  to  the  main  ontlbes  of 
the  system  which  he  finally  adopts. 

The  only  remaining  tables  of  a  kind  similar  to  those  already 
noticed  are  Tables  VUI.  and  IX.  They  are  respectively  headed, 
VIII., '  The  Arrangement  which  seems  to  have  been  intended  bv 
Sir  William  Blachstoney  and  IX.,  ^Exhibiting  the  Corpus  Jtffif 
(''Corps  complet  de  Droit")  arranged  in  the  order  which  seems  to 
have  been  conceived  by  Mr  Bentham!    The  na(ture  of  the  other 
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tables,  now  irrevocably  lost,  can  only  be  conjectured  from  scattered 
Iiints  throughout  other  parts  of  the  work. 

These  tables,  besides  their  intrinsic  value,  are  important  as  illus- 
trating the  great  pains  spent  by  Mr  Austin  in  studying  the  principles 
of  division  and  arrangement  of  the  science,  according  to  the  views  of 
all  the  best  and  most  celebrated  authors  of  the  systems  accessible  to 
him.  This  trait  is  very  important  as  bearing  upon  the  value  of  his 
own  system.  Had  we  not  this  evidence  of  his  having  so  anxiously 
measured  and  weighed  the  more  celebrated  existing  systems  which 
are  recommended  either  by  their  intrinsic  or  their  conventional  value, 
it  might  be  easy  for  a  superficial  inquirer  to  suppose  his  philosophical 
system  built  on  a  less  stable  foundation  than  it  really  is.  It  is  be- 
cause it  is  formed  of  tried  materials,  built  together  on  a  plan  designed 
after  an  analysis  of  the  most  approved  structures,  that  we  venture  to 
assert  that  it  will  stand  as  a  valuable  and  indispensable  model  to  all 
fature  English  legal  writers  who  aim  at  philosophical  accuracy. 

The  leading  divisions  of  the  subject  contemplated  in  Mr  Austin's 
own  system  appear  to  be  the  following  : — He  adopts  as  his  main 
division  of  the  subjects  with  which  law  is  conversant  the  twofold 
one  of  the  Law  of  Persons,  and  the  Law  of  Things.  A  division 
nearly  corresponding  with  the  Jus  Personarum^  Jus  Rerum  of  the 
civilians,  or  with  Jus  Quod  ad  personas  pertinety  Quod  ad  Res 
pertimty  of  the  classical  jurists ;  but  differing  from  it  in  this  respect, 
that  instead  of  being,  as  with  them,  subordinated  to  the  division  of 
Jus  into  Publicum  and  Privatum,  and  co-ordinated  with  the  Jus 
Actionum,  it  is  held  superior  to  all  these  divisions ;  the  whole  of  the 
Jus  Publicum  and  of  the  law  of  procedure  being  distributed  be- 
tween these  main  divisions,  according  as  their  several  parts  belong 
more  properly  to  the  Law  of  Persons  or  the  Law  of  Things  in  the 
wide  signification  which  he  attaches  to  these  words. 

To  understand  the  scope  of  the  division  thus  contemplated,  it 
is  necessary  to  refer  to  the  definition  of  status  already  given  in  de- 
scribing the  system  of  the  Eoman  institutional  writers.  Status  is  a 
set  of  rights  attached  to  classes  of  persons,  and  distinguished  by 
certain  characteristics,  but  the  exact  definition  of  which  is  arbitrary. 
It  is  diflicult  in  this  short  sketch  to  give  a  notion  of  the  labour  which 
Mr  Austin  has  spent  upon  collecting  from  the  original  sources  the 
exact  meaning  attached  by  the  Roman  lawyers  to  status.  The  re- 
sult of  this  research  we  have  expressed  as  nearly  as  we  can  in  the 
VOL.  vn.  NO.  Lxxxn. — octobeb  1863.  3  u 
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necessarily  vague  definition  previously  given.  What  makes  the 
conception  so  difficult  to  understand,  is  perhaps  the  fact — which  Mr 
Austin,  we  believe,  has  been  the  first  to  point  out — ^that  while  the 
idea  expressed  by  status^  as  an  aggregation  of  rights  of  a  certain  kind^ 
is  one  inherent  in  all  systems  of  law,  the  line  which  ultimately  defines 
it  from  other  sets  of  rights  is  quite  arbitrary,  and  is  determined  not 
by  the  necessary  consequence  of  the  idea  expressed,  but  by  the  mere 
convenience  of  arrangement.  Employing,  then,  the  term  status  in 
the  sense  of  the  Roman  jurists,  but  adjusting  the  arbitrary  line  of 
demarcation  to  suit  the  whole  arrangement  which  he  contemplates, 
Mr  Austin  lays  down  the  following  criteria,  by  which  such  aggie* 
gations  of  rights  are  to  be  detached  from  the  body  of  the  legal 
system : — 

Isty  That  the  rights,  etc.,  constituting  the  status,  regard  specisDv 
a  comparatively  narrow  class  of  the  community ;  and  that  it  is  cdd- 
venient  to  have  them  got  together  for  the  use  of  that  class. 

2dli/j  That  they  can  be  detached  from  the  bulk  of  the  legal  system 
without  breaking  the  continuity  of  the  exposition ;  and  that  the.so 
detaching  them  adds  to  the  clearness,  etc.,  of  the  exposition. 

When  once  this  idea  of  stcUus  is  clearly  apprehended,  the  meaning 
intended  by  the  division  between  the  Law  of  Persons  and  the  Law 
of  Things  becomes  apparent.  The  Law  of  Persons  is  the  law  con- 
cerned with  those  rights  which  constitute  siatuSf  or  shortly  the  Law 
of  Status.  The  Law  of  Things  is  the  Law  minus  the  Law  of  Status. 
Since  the  difference  which  constitutes  a  status  can  be  better  unde^ 
stood  after  the  more  general  classes  of  rights  belonging  to  the  Law 
of  Things  is  expounded,  the  Law  of  Things  is  placed  be/ore  the  Law 
of  Persons.  But  since  it  is  impossible  to  obtain  a  division  attaining 
perfect  distinctness,  it  will  be  often  necessary  in  travelling  throogh 
the  Law  of  Things  to  touch  by  anticipation  upon  a  portion  of  the 
Law  of  Persons. 

Law  of  Things. — Mr  Austin  distributes  the  Law  of  Things 
under  two  capital  departments  : — 1.  Pritnary  rights,  with  primary 
relative  duties.  2.  Sanctioning  rights,  with  sanctioning  duties.  The 
first  of  these  divisions  is  meant  to  include  law  regarding  rights  and 
duties  which  do  not  arise  directly  or  immediately  from  injuries  or 
wrongs;  understanding  the  word  injury  or  wrong  in  the  largest 
sense,  €.^.,  including  trespass  or  breach  of  contract.  The  second 
division  regards  rights  and  duties  which  arise  directly  and  exclo- 
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sively  from  injories  or  wrongs.  Under  this  department  is  included 
procedure,  civil  and  criminal,  that  is,  the  manner  in  which  the  rights 
and  duties  included  in  this  division  are  enforced. 

Primary  Bights. — The  subdivision  of  Primary  rights  with  their 
relative  duties  is  fourfold : — 

1.  Bights  in  rem  as  existing  simply,  or  as  not  combined  with  rights 
vnperMonam. 

2.  Rights  in  personam  as  existing  simply,  or  as  not  combined  with 
rights  in  rem. 

3.  Such  combinations  of  j%is  in  rem  and  in  personam  as  are  less 
complex. 

4.  Such  more  complex  aggregates  of  jura  in  rem  and  in  personam 
as  are  styled  by  modem  civilians,  universitaUs  jurisj  or  universities 
of  rights  and  duties. 

The  meaning  here  intended  by  the  expressions  in  rem  and  in  per- 
sonam has  already  been  explained  in  commenting  on  the  terms  of 
the  modern  civilians. 

1.  Instances  of  jura  in  rem  are.  Ownership  or  Property,  Servitude, 
the  right  guo€ul  third  parties  to  the  labour  of  a  hired  servant.  Some 
rights  in  rem  have  no  subject,  such  as  a  monopoly,  right  to  a  my 
good  name,  etc.  They  are  included  among  rights  in  rem  because 
they  avail  against  persons  in  general;  e.g.y  obliging  all  persons^to 
forbear  from  selling  the  commodity  in  question,  fi:t)m  slandering  my 
reputation,  etc.  This  department  includes  the  enumeration  of  the 
different  kinds  of  subjects  of  such  rights ;  the  limitations  of  such 
rights  in  extent  or  time ;  a  description  of  the  events  by  which  such 
rights  arise  or  are  extinguished ;  and  lastly,  an  account  of  the  Right 
of  Possession. 

2.  All  rights  arising  from  contract  quoad  the  contracting  party  or 
his  representatives  are  rights  in  personam :  e,g.j  the  right  to  payment 
for  a  thing  sold  and  delivered  against  the  buyer,  or  one  representing 
him  as  heir  or  general  assignee ;  the  right  quoad  the  hired  workman 
to  his  services,  etc.  This  head  was  intended  to  comprise— I.  Defini- 
tion of  leading  terms,  such  as  Promise ;  Convention  ;  Pact ;  Con- 
tract :  II.  A  consideration  of  the  nature  of  Contwust :  III.  A  consi- 
deration of  quasi-Contractf  or  events  which,  being  neither  contracts 
nor  delicts,  engender  rights  in  personam. 

3.  A  complex  right,  partaking  of  the  nature  of  a  right  in  rem 
and  in  personam,  may  be  vested  by  the  same  event  in  the  same 
partj.     Such  rights  are  those  considered  under  the  third  head: 
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€,g.,  the  rights  arising  from  a  sale  completed  by  delivery  with  war- 
randice. 

4.  The  last  head  comprises  the  description  of  universal  succession, 
arising  either  upon  death  or  insolvency. 

Sanctioning  Rights. — The  lectures  terminate  abruptly  while  dis- 
cussing the  rights  comprised  in  the  first  subdivision  immediately 
above  enumerated.  The  division  of  subjects  which  was  contem- 
plated under  the  head  of  Sanctioning  Bights  can  only  be  gathered 
from  the  ^  Outline'  of  the  course,  which  is  published  in  the  first 
volume.  After  expounding  the  nature  of  the  distinction  between 
civil  and  criminal  delicts,  it  was  intended  to  divide  the  capital 
department  of  Sanctioning  Rights  into, 

(1.)  Eights  and  duties  arising  from  civil  injuries. 

(2.)  Duties  and  other  consequences  arising  from  crimes. 

(1.)  The  matter  of  this  sub-department  was  to  be  treated  in  the 
following  order : — 

I.  Civil  injuries  to  be  classed  and  described  with  reference  to  the 
rights  and  duties  whereof  they  are  respectively  infringements. 

n.  Rights  arising  from  civil  delicts  (which  are  generally  them- 
selves rights  in  personam)  are  divided  into  two  departments : — (A.) 
Those  arising  from  civil  delicts  which  are  infringements  of  rights 
in  rem.  (B.)  Those  arising  from  civil  delicts  which  are  infringe- 
ments of  rights  tV*  personam, 

A.  The  first  of  these  departments  again  severs  into  four  sub-de- 
partments:— (a.)  Rights  of  vindication,  (b.)  Rights  to  satisfaction, 
(c.)  Rights  of  vindicationf  combined  with  rights  to  satisfaction,  (d.) 
Rights  of  preventing  or  staying,  judicially  or  extra-judicially,  im- 
pending or  incipient  offences  against  rights  in  rem, 

B.  The  second  department  severs  into  three  sub-departments:— 
(a.)  Rights  of  compelling,  judicially  or  extra-judicially,  the  q>e-cifc 
performance  of  such  obligations  as  arise  from  contracts  or  qaa^- 
contracts.  (b.)  Rights  of  obtaining  satisfaction  in  lieu  of  specific 
performance,  (c.)  Rights  of  obtaining  specific  performance  in  part, 
with  satisfaction  or  compensation  for  the  residue. 

in.  The  modes  to  be  considered  wherein  these  rights  are  exer- 
cised, and  these  duties  enforced ;  in  other  words,  Civil  Procedurt, 
(2.)  Under  this  head  to  be  given, — 

I.  Description  of  duties  considered  as  relative  or  absolute. 

II.  Classification  of  crimes  with  reference  to  the  rights  and  daties 
whereof  they  are  respectively  infringements. 
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ni.  Description  of  the  consequences  of  crimes. 

IV.  Criminal  Procedure  and  Police. 

Law  of  Persons. — The  arrangement  of  status  or  conditions  was 
intended  to  be  distributed  under  three  principal  classes : — 1.  Private 
conditions.  ,  2.  Political  conditions.  3.  Anomalous  or  miscellaneous 
conditions. 

Private  Conditions. — ^These  are  classed  into, 

1 .  Domestic  and  quasi-domestic  conditions,  such  as  Husband  and 
Wife ;  Parent  and  Child ;  Master  and  Servant ;  Persons  who,  by 
reason  of  age,  sex,  or  infirmity,  are  thought  to  require  an  extraordi- 
nary measure  of  restraint  or  protection. 

2.  Professional  conditions. 

Political  Conditions, — These  are  to  include,  1.  Judges  and  other 
ministers  of  justice :  2.  Persons  whose  appropriate  duty  is  the  de- 
fence of  the  community  against  foreign  enemies :  3.  Persons  in- 
vested with  rights  to  collect  and  distribute  the  revenue  of  the  State : 
4.  Persons  commissioned  by  the  State  to  instruct  its  subjects  in 
reh'gion,  science,  or  art :  5.  Persons  commissioned  by  the  State  to 
minister  to  the  relief  of  calamity ;  e.g.y  overseers  of  the  poor :  6. 
Persons  commissioned  by  the  State  to  construct  or  uphold  works 
which  are  thought  to  require  its  special  attention ;  e.g.y  roads, 
canals,  etc. 

Anomalous  or  Miscellaneous  Conditions. — These  include  Aliens  ; 
Persons  incapable  of  rights  by  reason  of  their  crimes,  etc.  etc. 

In  6rder  to  present  with  sufficient  clearness  an  outline  of  the 
arrangement  ahd  primary  divisions  of  the  subject  contemplated  by 
Mr  Austin,  we  have  been  obliged  to  pass  without  notice  large  and 
important  portions  of  the  volumes  before  us.  We  have  no  room  to 
enlarge  upon  his  definitions  of  the  leading  terms  of  his  science,  which 
occupy  the  greater  part  of  the  earlier  portion  of  these  volumes,  and 
which,  from  their  precision  of  thought,  and  accuracy  and  con- 
sistency of  language,  will  make  the  study  of  these  lectures  an 
admirable  training  for  any  one  who  aspires  to  acquire  the  like 
qualities. 

But  Mr  Austin's  powers  of  reasoning  on  a  practical  subject  were 
no  less  admirable  than  his  method  of  dealing  with  the  abstract 
parts  of  the  science.  These  powers  we  think  most  strongly  illus- 
trated by  his  comments  upon  the  interpretation  of  statute  and  judi- 
ciary law,  and  his  observations  on  the  subject  of  codification.    As 
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these  subjects  are  intimateljr  allied,  and  bear  upon  a  great  praeticai 
question  of  independent  interest,  we  shall  reserve  our  remarks  upon 
them  for  another  place. 

In  the  meantime,  we  shall  remark  that  it  is  perhaps  of  no  slight 
practical  importance,  that  while  the  science  of  general  jurispradence 
is  new  in  this  country,  it  has  been  thus  handled  by  one  whose  pecu- 
liar qualities  oi  mind  were  so  admirably  fitted  for  clearly  defining  its 
terms,  and  sketching  the  plan  of  its  compartments ;  that  the  mind 
so  qualified  by  nature  should  further  have  added  the  acquirements 
of  intimate  acquaintance  with  the  works  of  all  the  greatest  masters 
of  his  craft ;  and  that  the  opportunities  and  the  physical  strength  for 
completing  his  work  being  denied  him,  he  should  have  so  much  con- 
centrated his  energies  upon  the  portion  of  work  that  will  be  most 
usefal  to  those  that  follow  him  in  the  same  sphere  of  labour. 


REVISION  OF  THE  STATUTE  AND  CASE  LAW.* 
*  When  Justinian  ascended  the  throne,'  says  Gibbon  in  a  celebrated 
passage,   'the  reformation  of  the   Koman  jurisprudence  was  an 
arduous  but  indispensable  task.    In  the  space  of  ten  centuries,  the 
infinite  variety  of  laws  and  legal  opinions  had  filled  many  thousand 
volumes,  which  no  fortune  could  purchase,  and  no  capacity  could 
digest.    Books  could  not  easily  be  found,  and  the  judges,  poor  in 
the  midst  of 'riches,  were  reduced  to  the  exercise  of  their  illiterate 
discretion.*     By  this  monarch  was  committed  to  Tribonian  the  task 
of  digesting  the  civil  jurisprudence, — a  commission  which  resulted  in 
the  immortal  works  of  the  Code,  the  Pandects,  and  the  Insti- 
tutes.    The  example  of  Justinian  has  been  followed  with  more  or 
less  success  in  later  times,  and  in  other  countries.     The  first  Na- 
poleon,  for  instance,   embraced  his  opportunity  for   uniting  the 
honours  of  a  Justinian  with  the  glory  of  an  Alexander;  and  in 
giving  a  new  code  to  France,  he  assisted  the  work  of  effacing  the 
memory  of  bygone  institutions. 

The  weight  which  oppressed  the  Roman  judges  in  the  begin- 
ning of  Justinian's  reign  is  a  small  thing  in  comparison  with  the 
deluge  which  is  rising  and  threatens  to  overwhelm  the  lawyers  of 
England.  Less  expensive  perhaps  to  buy,  but  equally  impossible 
to  digest  with  the  thousand  volumes  of  Responsa  Prudenium,  are  the 
eleven  hundred  volumes  of  Reports,  from  which  is  to  be  gathered 

^  Speech  of  the  Lord  Chancellor  on  the  Reyision  of  the  Lav.  London: 
Maxwell. 
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ihejudieiafy  law  of  England.  Bat  the  total  bulk  of  these  Beports 
gives  but  a  faint  idea  of  the  power  of  the  advancing  tide,  ^  At  this 
time '  (we  quote  from  a  speech  of  the  Lord  Chancellor,  of  which  we 
shall  presently  say  more)  ^  there  are  at  least  forty  or  fifty  distinct 
sets  of  Reports  pouring  their  streams  into  the  immense  reservoir  of 
law,  and  creating  what  can  hardly  be  described,  but  may  be  de- 
nominated a  great  chaos  of  judicial  legislation.'  AH  this  exists  over 
and  above  the  statute  law,  wbich  itself  is  only  to  be  understood  by' 
(to  borrow  a  mathematical  term)  an  imagiTuiry  intellect,  supposed 
to  have  mastered  all  the  law  contained  in  the  Reports. 

For  some  time  this  state  of  things  has  attracted  the  attention  of 
the  more  philosophical  minds  among  those  conversant  with  the  law. 
The  idea  that  naturally  suggested  itself  on  a  partial  consideration 
of  the  question  was  that,  what  the  commission  of  Tribonian  did  for 
the  Roman  law,  might  be  done  by  some  commission  or  other  for  the 
law  of  England.     Such  is  the  crude  idea  of  ^  Codification/  for  which 
much  has  been  written  and  said.    The  existing  system  was  stigmar 
tized  by  Bentham  as  a  huge  chaos  of  mystification,  purposely  kept 
up  by  lawyers  for  their  own  advantage.     We  should  be  the  last  to 
depreciate  the  value  of  Mr  Bentham's  efibrts  in  the  cause  of  law 
reform ;  but  in  regard  to  codification^  though  he  did  the  cause  in- 
finite service  by  drawing  the  attention  of  a  wide  class  to  the  subject, 
he  did  it  immediate  harm  by  overstating  the  case. 

The  idea  of  codification,  according  to  the  method  of  Justinian, 
was  never  palatable  to  the  taste  of  English  lawyers  or  of  the  English 
people.     Codification  was  associated,  naturally  and  inevitably,  with 
the  idea  which  of  all  others  inspires  an  Englishman  with  the  greatest 
horror — the  idea  of  despotism.    Amid  the  heaps  of  obsolete  or  for- 
gotten  statutes,  were  here  and  there  to  be  discerned  some  of  the 
landmarks  of  the  constitution.      Enshrined  in  the  pages  of  the 
eleven  hundred  volumes  of  Reports  are  sentences  which  mark  epochs 
in  the  national  history,  and  are  valued  beyond  all  price.    Were  a 
commission  as  wide  as  that  of  Tribonian  to  be  entrusted  to  the 
most  careful  hands,  it  were  scarcely  endurable  to  think  how  many 
of  these  nKmuments  might  be  desecrated  or  destroyed.    Besides,  the 
law  in  its  present  state  has  the  merit  of  certainty,  if  you  can  only 
get  at  tt»     And  there  are  every  day  published  text-books,  good  or 
bad,  which  serve  the  purpose  of  indices  in  particular  departments. 
And,  finally,  you  can  always  get  the  opinion  of  some  one  who  has 
made  a  specialty  of  the  branch  of  the  law  in  question. 


530  B£VISION  OF  THE  STATUTE  AND  CASE  LAW. 

Still  the  evil  remains — the  inundation  rises  with  increasing  ra- 
pidity ;  and  nothing  is  done  to  stay  it,  but  by  the  detached  efforts  of 
private  hands,  which  are  clearly  inadequate  to  cope  with  the  diffi- 
culty. In  the  meantime,  more  moderate  views  on  the  side  of  a 
possible  simplification  of  the  law  are  beginning  to  gain  a  bearing. 
The  faults  of  the  existing  examples  of  codification  are  acknow- 
ledged ;  the  enormous  difiBculties  in  the  way  of  codifying  the 
English  law  are  seen ;  and  the  limits  within  which  it  is  deemed  pos- 
sible to  reduce  the  bulk  of  the  legal  system  are  extended.  Bat  still 
the  necessity  is  acknowledged  of  looking  upon  the  authoritative 
abridgment  of  the  English  Corpus  Juris  as  an  end  to  be  ultimately 
accomplished. 

There  are  few  writers  whose  arguments  upon  this  subject  are 
likely  to  influence  the  minds  of  reflective  men  more  than  those  of 
Mr  Austin.     One  of  the  greatest  difficulties  in  the  way  of  the  for- 
mation of  a  perfect  code,  he  has  perhaps  been  the  first  to  point  out 
This  difficulty  arises  from  the  difierence  between  the  principles  of 
interpretation  of  judiciary  and  statute  law,  both  of  which  must  be 
combined  within  a  complete  code.    The  principle  of  interpretation 
of  statute  law  is  this.     The  literal  meaning  of  the  words  in  wluch  a 
statute  is  expressed,  is  the  primary  index  to  the  intention  of  the  law. 
Should  that  meaning  be  doubtful,  the  intention  may  be  sought  in 
other  indicia.     The  induction  of  a  rule  of  law  from  a  judicial  de- 
cision is  quite  a  different  process.    It  is  inferred,  not  from  the  words 
in  which  the  decision  is  expressed,  but  from  the  grounds  of  the  deci- 
sion, as  collected  from  the  species  facti  of  the  case  and  the  practical 
conclusion  arrived  at  by  the  judge.    The  weight  of  this  distinction 
may  easily  be  appreciated  by  any  one  who  has  tried  to  gather  a  role 
of  law  from  a  number  of  decisions  pronounced  upon  cases  nearly  re- 
sembling each  other.     In  comparing  the  words  of  the  diflTerent  deci- 
sions, we  often  see  nothing  but  a  chaos  of  conflicting  dicicu    But  afler 
carefully  examining  the  species  facti  of  each  case,  it  is  comparatively 
rare  to  find  two  decided  cases  directly  inconsistent  with  each  other. 
Now,  as  Austin  remarks,  an  enormous  fault  of  the  Pandects  and 
Code  of  Justinian,  considered  as  a  code,  consists  in  this,  that  the 
compilers  mixed  up  without  distinction  a  mass  of  edictal  or  general 
constitutions,  which  are  analogous  to  statute  law,  with  a  number  of 
judicial  decisions  usually  dissociated  from  the  facts  to  which  they 
relate. 

The  difficulty  here  indicated  amounts  to  this,  that  before  we  can 
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have  a  proper  digest  of  the  law  resulting  from  judicial  decisions,  the 
labour  must  be  gone  through  of  extracting  the  true  ratio  decidendi 
of  each  case.  The  difficulty  of  commanding  the  skill  required  for 
such  a  work,  and  the  difficulty  which  would  be  experienced  by  the 
most  skilful  in  stating  accurately  and  in  concise  language  the  rationes 
decidendi,  are  perhaps  the  greatest  real  obstacles  in  the  way  of  a  good 
authoritative  digest  of  the  law. 

The  work,  however,  has  already  been  commenced  in  England, 
under  the  name  of  the  Revision  of  the  Law,    It  was  inaugurated 
by  the  Criminal  Consolidation  Statutes  of  1861.     These  are  fol- 
lowed by  the  Acts  passed  in  the  last  and  immediately  preceding 
sessions,  for  promoting  the  Revision  of  the  Statute  Law;   that  of 
last  session   being    accompanied,   in   its    introduction   to  Parlia- 
ment, by  a  speech  from  the  Lord  Chancellor  more  important  even 
than  the  provisions  of  the  bill  itself.     From  that  speech  we  infer 
that  the  Acts  in  question  are  only  the  instalments  of  a  much  greater 
and   more  important  scheme.     The  Lord  Chancellor  quotes  the 
authority  of  Lord  Bacon,  to  show  that  even  in  his  time,  when  the 
Reports  extended  at  the  utmost  to  fifty  or  sixty  volumes,  that  acute 
philosopher  remarked,  that  ^  it  is  hardly  possible  to  confer  upon  this 
kingdom  a  greater  benefit  than  that  these  books  should  be  purged 
and  revised,  whereby  they  may  be  reduced  to  fewer  volumes  and 
clearer  resolutions.'    The  Chancellor  proceeds  to  describe  the  pre- 
sent condition  of  the  inundation  of  Reports,  to  which  we  have  already 
alluded ;  and  having  delineated  in  strong  terms  the  resulting  un- 
certainty of  the  law^  and  the  arbitrary  judgments  that  follow  from 
the  wealth  of  precedent,  he  thus  proceeds  : — 

^  In  what  way,  then,  is  the  change  to  be  made  ?    I  intend  to  take  Lord  Bacon 
as  my  guide  in  his  proposal  to  amend  the  laws  of  England,  who  describes 
exactly  tho  work  which  it  is  my  hope  I  shall  be  enabled  to  initiate,  and  which 
it  will  be  the  fortune  of  those  who  succeed  me  to  complete.    The  first  thing 
to  be  done  with  these  reports  is  to  revise  and  to  expurgate  them,  to  weed  them 
of  decisions  that  are  in  contradiction  with  one  another ;  where  there  are  op- 
posing decisions,  to  settle  those  which  ought  to  remain  ;  and  to  cleanse  out  and 
get  rid  of  all  matters  that  are  not  warranted  by  the  present  state  of  the  law, 
or  applicable  to  the  existing  condition  of  society,     f  divide  the  reports  into 
three  classes.     The  first  class  would  include  all  the  old  reTX)rt6  to  the  end  of 
the  17th  century ;  the  second  would  include  the  reports  of  the  18th  century, 
and  down  to  the  death  of  George  III. ;  and  the  third  would  include  the  reports 
to  the  present  time.     I  trust  I  may  be  successful  in  obtaining  a  Commission 
that  may  be  directed  for  the  purpose  of  accomplishing  these  objects.     As  to 
the  old  reports,  I  propose  that  we  should  preserve  only  the  conclusions  pro- 
perly   come  to;   that  in  the  second  perioid  we  should  weed  the  reports  of 
what  is  useless,  and  retain  only  those  cases  which  are  fit  to  be  used  as  prece- 
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dents ;  and  to  perform  a  similar  work  in  respect  of  cases  of  the  jmsent  time. 
The  result  will  oe  a  body  of  recorded  precedents  bronsht  into  a  moderate  com- 
pass, and  occupying,  we  may  estimate,  bat  a  tenth  of  the  bulk  of  the  preeeDt 
reports.  The  taw  being  thus  purified  and  refined,  contradictions  and  unccr* 
tainties,  if  not  entirely  removed,  will  be  materially  reduced,  and  a  much  more 
satisfactory  state  of  things  will  be  the  result.  Such  is  the  present  state  of  the 
common  law.* 

He  then  proceeds  to  describe  the  way  in  which  it  is  proposed  to 
deal  with  the  Statute  Law.  The  work  of  which  the  act  in  question 
is  an  instalment,  consists  in  weeding  oat  the  statutes  no  longer 
applicable  to  the  modem  state  of  society, — enactments  which  have 
become  wholly  obsolete,  and  those  which  have  been  repealed  by 
indirect  processes ;  care  being  taken  to  preserve  intact  all  ancient 
monaments  of  onr  legislation  connected  with  our  political  rights 
and  institutions.  This  work  is  stated  to  be  preparatory  to  another 
process,  namely,  that  of  bringing  tog^her  in  a  collected  form  the 
enactments  spread  through  the  statute-book  relating  to  different 
subjects : — 

*•  I  shall  propose,  therefore,  to  have  a  systematic  classification  of  the  sabject- 
matter  of  your  legislation,  preserving,  however,  the  order  of  time,  because  the 
order  of  time  in  regard  to  enactments  is  most  material  for  the  proper  undentand- 
ing  of  the  law,  but  arranging  the  different  portions  of  the  8tatut<e-book  under 
appropriate  heads,  so  as  to  present  an  accurate  and  methodical  analysis  of  the 
law  comprised  under  each  head.  And  I  hope,  concurrently  with  this,  that  the 
'  corresponding  parts  of  the  common  law  extracted  from  the  reports  may  be*added. 
so  that  in  that  shape  you  may  have  a  digest  of  the  present  law,  both  common  and 
statute.  I  use  the  word  digest  advisedly,  because  your  lordships  may  freqa^tiv 
hear  any  procedure  of  this  kind  described  as  an  approach  to  codification.^ 

The  most  remarkable  part  of  the  speech  is,  however,  that  which 
follows : — 

*  Now,  I  am  not  at  all  disposed  to  disguise  my  own  individual  opinion,  that  it 
is  to  the  form  of  a  code  that  the  law  of  any  advanced  nation  ought  ultimatdv  to 
be  reduced ;  but  I  am  not  at  all  prepared  to  say  that  the  law  of  England  b  nov 
in  such  a  state  that  it  may  be  codified  with  advantage  and  success, — and  for  this 
reason,  that  a  codification  of  law  is  the  last  result  which  it  attains  when  it  has 
been  perfected  and  has  reached  its  maturity.  But  if  law  is  still  in  a  transitory 
condition,  it  is  not  fit  for  that  process.  I  regard  the  EngUsh  law  as  still  in  a 
state  of  progress,  because  you  have  still  in  it  the  relics  of  barbarous  times— yoa 
have  stiU  got  that  absurd  division  between  the  province  of  common  law  and  the 
province  of  equity,  not  the  distinction  which  is  inherent  in  the  nature  of  things 
oetweeu  the  written  rule  and  the  equity  required  for  its  just  application,  but 
two  antagonistic  systems  ;  because,  my  lords,  you  still  have  cases  which  would 
be  decided  one  way  on  one  side  of  Westminster  Hall,  and  another  way  on  the 
other  side  of  Westminster  Hall.  Therefore,  until  you  have  got  over  that,  and 
are  in  a  condition  to  tell  your  statesmen  and  jurists  that  there  is  now  imity  and 
concord  and  certainty  in  the  law  of  England,  and  unity  in  its  forms  of  pro- 
cedure ;  until  you  have  attained  to  that,  which  the  process  of  digesting  will,  I 
hope,  facilitate,  and  of  which  it  will  be  the  introduction,  you  are  not  in  a  posi- 
tion to  approach  the  formation  of  a  code.  Neither  are  you  in  a  position  to 
approach  the  framing  of  the  code  until  you  have  got  amcmg  the  body  of  your 
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lawyers  that  which  is  still  wanting,  viz.,  precision  of  language,  a  complete  and 
settled  hgtA  yocabolaiy,  and  accuracy  in  legislative  construction  and  composi- 
tion, which  will  supply  the  means  of  framing  Acts  of  Parliament  and  rules  of 
Jaw  with  more  simplicity,  clearness,  and  exactness  than  at  present  characterize 
any  of  your  attempts  at  legislation.* 

Perhaps  it  is  not  merely  a  fortuitous  coincidence  that  this  language 
approximates  very  closely  to  the  opinion  of  Mr  Austin  upon  the 
same  subject  However  this  may  be,  the  words  of  the  Lord  Chan- 
cellor  will  derive  great  additional  weight  from  the  concurrence  of 
such  an  authority. 

A  few  words  may  be  added  to  consider  the  bearing  of  the  question 
upon  ourselves  in  Scotland.     We  are  not  yet  overwhelmed  with 
1 100  volumes  of  Reports,  but  we  have  at  least  arrived  in  that  respect 
at  the  stage  to  which  English  law  had  come  in  the  time  of  Lord 
fiacon.     We,  however,  are  fortunate  in  the  possession  of  one  great 
advantage,  the  want  of  which  is,  in  English  law,  scarcely  compen- 
sated by  the  variety  and  excellence  of  its  special  treatises.     That 
advantage  consists  in  a  series  of  philosophical  institutional  writers. 
If  it  seems  still  possible  that  for  some  years  to  come  our  system  will 
be  manageable  with  the  aid  only  of  work  by  private  hands,  we  owe 
it  to  the  admirable  labours  of  our  Stair,  our  Erskine,  and  our  Bell. 
It  is  perhaps  to  the  Amendment  and  Consolidation  rather  than  the 
'Codification'  of  the  law,  that  the  attention  of  legislators  in  this 
country  will  be  most  usefully  directed  for  the  present. 
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Lakds  Clauses  Consolidation  Act. — ^The  assessment  of  damages  by  the 
verdict  of  a  jury  under  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.,  c. 
1 8),  in  respect  of  lands  injuriously  affected  by  public  works,  is  not  conclusive 
that  the  lands  were  damaged  and  injuriously  affected;  and  therefore,  in  an 
action  upon  such  verdict  and  the  judgment  thereon  to  recover  the  damages 
awarded  and  costs,  defendants  are  not  estopped  from  pleading  that  the  lands, 
and  plaintiff^s  interest  thereon,  were  not  damaged  and  injuriously  affected. 
Where  the  damages  claimed  and  awarded  exceed  L.50,  the  defendants  are 
estopped  from  denying  that  the  plaintiff  was  entitled  to  compensation  to  an 
amount  exceeding  L.50. — (Read  v.  The  Victoria  Station  and  Pimlico  Rail.  Co., 
32  L.  J.,  Ex.  167.) 

Marik£  Insurance. — ^The  person  with  whom  a  policy  of  insurance  on  a  ship 
has  been  simply  deposited  as  a  security  for  a  loan  to  the  owner  of  the  ship,  has 
no  implied  authority  to  give  a  notice  of  abandonment  to  the  underwriters ;  and 
a  notice  given  by  him  without  the  express  authority  of  the  owner  cannot  enure 
for  the  benefit  of  the  latter,  so  as  to  enable  him  to  recover  as  on  a  constructive 
k>tAl  loBB.'-iJardine  v.  Leathley^  82  L.  J.,  Q.  B.  182.) 


534  ENGLISH  CASES. 

Probate  of  Unexecuted  Document. — ^A  vill oontftiiied  the followiag clause: 
*•  I  request  mj  trinkets  shall  be  divided  as  I  shall  direct  in  a  small  memorandum. - 
After  the  death  of  the  deceased,  an  unexecuted  memorandum  in  her  hand- 
writing disposing  of  certain  trinkets  was  found,  and  it  appeared  that  this  was 
in  existence  before  the  execution  of  a  codicil,  but  it  was  not  referred  to  by  it. 
It  was  held,  the  memorandum  was  not  entitled  to  probate. — (/n  the  goods  of 
Hunt  and  In  the  goods  of  Stewart  overruled. — In  the  goods  ofMathias^  82  L.  J., 
Pr.  M.  and  A.  116. 

Railway. — A  railway  company,  under  the  powers  of  their  Act,  bought  land 
for  the  purposes  of  their  line,  and  purchased  also,  for  trifling  sums,  from  variooB 
landowners,  the  right  of  making  a  tunnel  through  their  lands.  Under  this  Act 
minerals  were  excepted  from  purchases,  and  vendors  were  enabled  to  work  the 
minerals,  so  that  no  damage  be  done  to  the  railway.  C,  who  derived  title  as 
landowner  from  the  vendors  to  the  company,  gave  notice,  under  the  assumed 
powers  of  a  subsequent  Act,  of  his  intention  to  work  for  minerals  within  a  cer- 
tain distance  of  the  line  and  the  tunnel.  The  company  filed  a  bill  to  restrain 
G.  from  so  doing ;  and  the  Court  being  of  opinion  that  the  subsequent  Act  w 
not  applicable,  and  it  appearing  that  his  workings  would  endanger  the  line  of 
railway,  an  injunction  was  granted  by  one  of  the  Vice-ChancellorB,  although  it 
was  admitted  that  plaintiff  would  thereby  be  prevented  from  getting  minerals 
of  very  great  value ;  and,  on  appeal  to  the  L.  «J.  J.,  the  decision  was  affirmed.— 
[The  North-Eastern  Railway  Co,  v.  Crosland,  32  L.  J.,  Ch.  363.) 

Revocation. — A.,  by  his  will,  made  in  1863,  gave  all  his  real  and  personal 
estate  to  B.,  and  appointed  B.  sole  executor ;  and  by  a  subsequent  will  which 
contained  no  clause  of  revocation,  he  gave  two  houses  to  C,  and  appointed  C. 
sole  executor ;  and  it  was  held,  the  latter  will  was  not  inconsistent  with  the 
earlier,  and  therefore  did  not  revoke  it,  and  that  B.  and  G.  were  entitled  to 
probate  of  both  instruments. — {Greaves  v.  Price^  32  L.  J.,  Pr.  M.  and  A.  113.) 
Will. — A.,  in  the  presence  of  testator,  and  by  his  direction,  impresBed 
testator^s  usual  signature  at  the  foot  of  a  codicil  by  means  of  a  stamp  upon 
which  such  signature  had  been  engraved ;  and  it  was  held  the  w^iU  was  duly 
signed. — {Jenkyns  v.  Gaisford^  32  L.  J.,  Pr.  M.  and  A.  122.') 

Will. — In  the  absence  of  incapacity,  undue  influence,  or  nraud,  the  omiseioQ 
to  insert  in  a  will  certain  legacies  for  which  a  testator  had  given  instructions, 
does  not  invalidate  the  will  if  at  the  time  of  its  execution  its  contents  are  known 
to  the  testator.— (MteAe//  v.  Gard,  32  L.  J.,  Pr.  M.  and  A.  129.) 

Gontract. — Defendants  agreed  to  let  certain  gardens  and  music-hall  to 
plaintiffs  on  four  specified  days  to  come,  for  the  purpose  of  giving  a  series  of 
concerts,  at  and  for  a  specified  rent  for  each  of  the  said  days.  Defendants  were 
to  provide  a  band  of  music  and  certain  specified  entertainments,  and  to  issue 
advertisements  of  the  entertainments.  Plaintiffs  were  to  pay  L.lOO  in  die 
evening  of  each  of  the  said  days,  to  receive  and  take  all  the  money  paid  by  per- 
sons entering  the  gardens,  and  to  provide  the  necessary  artistes  for  the  enter- 
tainments. After  the  agreement  was  entered  into,  and  before  the  day  arnved 
for  the  first  concert,  the  music-hall  was  accidentally  destroyed  by  fire ;  and  it 
was  held,  that  as  the  existence  of  the  hall  was  necessary  for  the  performance  of 
the  contract,  defendants  were  excused  from  liability  in  respect  of  its  non-per- 
formance, and  that  no  action  would  lie  against  them. — [Taylor  v.  CaldweU,  32 
L.  J.,  Q.  B.  164.) 

Gontract. — ^A.,  a  legatee  under  a  will  of  doubtful  validity,  was  requested  by 
her  brother  to  allow  him  to  inspect  the  will.  She  refused,  but  aft^^ank 
agreed  to  deposit  the  will  with  a  third  person,  upon  his  depositing  also  with  the 
same  person  a  promissory  note,  signed  by  himself  and  payable  to  her,  fat  L.60, 
the  amount  of  the  legacy.  At  the  same  time  she  signed  an  agreement  that 
upon  payment  of  the  L.60  to  her  she  would  deliver  up  the  will.  Shortly  after- 
wards, and  before  the  payment  of  the  L.60,  at  her  brother^s  request,  die  will 
was  delivered  by  her  to  his  attorney.  Inquiries  were  then  set  on  foot,  which 
led  to  the  supposition  that  the  will  might  never  have  been  properly  executed, 
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and  an  arrangement  was  ultimately  entered  into  by  all  the  members  of  the 
family,  upon  the  supposition  that  the  will  was  an  invalid  instrument ;  but  the 
claim  of  A.  upon  the  promissory  note  was  not  included  in  this  arrangement,  and 
the  win  was  not  returned  to  A.  It  was  held,  in  an  action  by  A.  against  her 
brother  upon  the  note,  that  there  was  sufficient  consideration  for  the  note  by 
the  deposit  of  the  will,  and  the  promise  to  deliver  it  up  on  payment  of  the  note ; 
and  that  the  will  had,  in  substance  and  effect,  been  delivered  to  the  brother,  by 
having  been  delivered  to  his  attorney  in  compliance  with  his  request. — (^Smith  v. 
Smith,  32  L.  J.,  C.  P.  149.)      • 

Sale  of  Goods. — Plaintiffs,  H.  &  Co.,  carried  on  business  as  iron  manufac- 
turers, having  succeeded  to  a  firm  of  S.  &  U.  Defendant  was  acquainted  with 
the  iron  manufactured  by  the  latter  firm,  which  was  always  marked  ^  S.  &  H.' 
Upon  his  inquiring  for  iron  so  marked,  he  was  informed  of  the  change  in  the 
finn,  and  he  then  ordered  of  H.  &  Co.  a  quantity  of  '  S.  &  H.  crown  bars.' 
Plaintiffs  sent  iron  of  the  same  quality  as  that  nlaide  by  S.  &  H.,  but  marked 
'  H.  &  Co.'  instead  of  *  S.  &  H.',  which  defendant  rejected  on  account  of  the 
difference  in  the  brand.  The  jury  found  that  there  was  no  value  in  the  brand 
^  S.  &  H. ;'  and  it  was  held,  that  upon  the  true  construction  of  the  above  con- 
tract, there  was  no  stipulation  for  a  particular  brand,  the  letters  ^S.  &  H.' 
being  used  to  describe  a  particular  quality  of  iron  only. — {Hopkhis  v.  Hitchcock\ 
32  L.  J.,  C.  P.  154.) 

Property. — From  a  fire  in  warehouses  near  the  Thames  melted  tallow  flowed 
down  the  sewers  into  the  river ;  plaintiff  bought  some  from  a  man  who  had 
coUected  it  when  thus  escaping,  and  he  was  stopped  by  the  police  while  carry- 
ing it  off,  and  was  taken  before  a  metropolitan  police  magistrate.  The  magis- 
trate discharged  the  plaintiff,  but  ordered  the  tallow  to  be  detained  by  the  police 
(under  2  &  3  Vict.,  c.  71,  s.  29),  and  in  consequence  of  it  becoming  offensive  it 
was  sold  to  the  defendants ;  whereupon  the  plaintiff  brought  an  action  against 
them  to  recover  it.  It  was  held,  the  plaintiff  had  no  property  in  the  tallow, 
but  only  a  temporary  right  of  possession,  which  had  been  lawfully  divested,  and 
that  he  therefore  could  not  maintain  an  action  for  the  subsequent  conversion, 
if  any,  by  the  defendants. — (Buckley  v.  Gross,  32  L.  J.,  Q.  B.  129.) 

Turnpike. — A  cart  belonging  to  a  market  gardener,  and  which  was  laden 
with  garden  produce  packed  in  baskets,  passed  through  a  turnpike  gate,  and 
paid  the  toll ;  the  next  morning  it  returned  with  a  load  of  manure  to  be  used 
on  land,  and  with  the  empty  baskets  on  the  top  of  the  load  of  manure.    It  was 
held,  that  under  section  28  of  3  Geo.  lY.,  c.  126,  no  toll  was  payable  in  respect 
of  the  cart  or  the  load  carried  thereon. — Richens  v.  Wiggens,  32  L.  J.,  M.  C.  144.) 
Will. — Testator  authorized  the  trustees  of  his  wiU,  in  case  his  nephew  F.  and 
his  clerk  C.  should  elect  to  carry  his  business  on,  to  permit  them  so  to  do, 
without  any  payment  for  goodwill,  upon  their  giving  bond  for  payment  of  the 
value  of  the  stock-in-trade,  etc.«  by  half-yearly  instidments  extending  over  not 
more  than  ten  years.    It  was  held,  by  the  M.  R.,  upon  F.  and  C.  electing  to 
carry  on  the  business,  that  there  was  a  specific  bequest  to  them  of  the  goodwill, 
and  that  upon  making  provision  for  payment  of  testator^s  debts  and  the  value 
of  the  atocK-in-trade,  etc.,  they  were  entitled  to  the  business  from  the  time 
they  made  their  election.     The  business  was  carried  on  upon  premises  partly 
freehold  of  testator  and  partly  leasehold  ;  and  before  any  lease  of  the  former  was 
granted  to  F.  and  C,  notice  was  given  to  take  the  premises,  under  the  powers 
of  an  Act  of  Parliament.     It  was  held  that  F.  and  C.  were  not  to  be  regarded 
as  having  become  entitled  to  a  lease  of  the  freehold  portion  of  the  premises,  and 
that  the  whole  compensation  in  respect  of  the  value  thereof  (irrespective  of 
value  of  goodwill)  belonged  to  testator^s  estate.    Semble — a  bequest  of  the  good- 
will of  a  business  earried  on  by  testator  on  his  own  freehold  entitles  the  legatee 
to  such  limited  occupation  only  of  the  premises  as  may  be  necessary  to  entitle 
him  to  obtain  the  benefit  of  his  bequest,  but  not  necessarily  to  have  a  lease  of 
the  premises.— (Fryer  v.  Ward,  32  L.  J.,  Ch.  433.) 

Vesting. — ^Testator  gave  certain  dividends  to  his  eon,  and  at  his  death,  to  his 
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(testator^s)  surviving  daughters  and  their  lawful  off^ning.  Testator  left  his 
son  and  also  four  daughters  him  surviving.  The  will  was  attested  bj  two  of 
the  daughters,  and  of  these  two  one  died  in  the  son's  lifetime,  and  the  other  sur- 
vived the  son.  It  was  held,  by  Kindersley,  Y.  C,  the  period  for  asoertaining 
the  survivorship  was  the  death  of  the  son :  that  the  w<»rd  ^  offspring'  meant 
*  issue/  and  that  therefore  the  daughters  took  absolutely  as  joint-tenants.  Ak), 
that  the  gift  to  the  attesting  daughter  who  survived  the  son  being,  by  sectioii 
15  of  the  Wills  Act,  simply  void,  the  other  daughters,  as  joint-tenants,  Uxk  the 
whole,  and  there  was  no  lapse. — (Young  v.  Davits^  82  L.  J.,  Ch.  372.) 

Poaching  Act. — There  is  no  difference  between  the  evidence  necesaaiy  to 
support  a  conviction  under  the  25  &  26  Vict.  c.  112,  s.  2 ;  and  that  in  anj 
orainary  case,  all  that  is  necessary  is  that  the  Justices  should  have  such  eri- 
dence  as,  according  to  well-known  rules,  is  sufficient  to  lead  to  the  inference 
that  the  offence  hsA  been  committed. — {Brown  v.  Turner,  32  L.  J.,  C.  P.  153, 
M.  C.  106.) 

Marriage  Settlement. — A  father,  in  contemplation  of  the  marriage  of  his 
daughter,  wrote  to  her  intended  husband,  saying  *  that  she  should  be  entitled 
to  her  share  in  whatever  property  he  (the  father)  mi^ht  die  {KxaseBsed  of.'  The 
father,  by  his  will,  gave  to  his  daughter  only  a  life  interest  m  a  portion  of  his 
property,  and  died,  leaving  real  and  personal  estate.  Upon  a  biU  by  the  hus- 
band and  wife,  it  was  held  by  the  M.  R.,  the  letter  did  not  affect  the  real 
estate,  but  that  it  bound  the  father  to  leave  his  daughter  a  legal  sharc  of  the 
personalty  equal  to  what  she  would  have  taken  if  he  had  died  intestate. — {Laver 
v.  Fielder,  32  L.  J.,  Ch.  365.) 

Railway. — A  railway  company  gave  notice  to  take  part  of  a  manufactory, 
and  were  required  by  the  owner,  under  the  92d  section  of  the  Lands  Clauses 
Act,  to  take  the  whole.  A  valuer,  on  behalf  of  the  company,  went,  to  the 
manufactory,  and,  without  entering  it,  valued  it  at  a  specified  sum,  and  that 
amount  was  paid  into  court  under  the  85th  section  of  the  Lands  Clauses  Act,  in 
the  usual  way.  The  company  were  then  proceeding  to  take  possession,  and  to 
issue  their  warrant  to  summon  a  jury,  when  the  owner  of  the  manufactory 
insisted  that  the  valuation  had  not  included  certain  fixtures  upon  the  premises, 
such  as  a  steam-engine,  shaping  aYid  turning  lathes,  etc.,  and  that  the  companj 
were  bound  to  take  such  fixtures.  The  company  contended  that  the  fixtures 
being  trade  fixtures  and  removal  by  the  owner,  he  could  not  compel  the  com- 
pany to  take  them.  The  owner  then  filed  a  bill  and  moved  for  an  injunction 
to  restrain  the  company  from  taking  possession,  or  summoning  a  jury,  without 
making  compensation  for  the  fixtures ;  and  it  was  held  by  Kindersley,  Y.  C, 
that  although  the  fixtures  in  question  were  trade  fixtures,  which  the  lessee 
might  remove  during  the  term,  the  company  were  bound  to  take  them ;  and 
that  whatever  a  railway  company  are  bound  to  take  under  section  92,  they 
must,  in  proceeding  under  section  85,  cause  to  be  valued,  and  pay  the  value  into 
court. — (Gibson  v.  The  Hammersmith  Rail.  Co.,  82  L.  J.,  Ch.  837.) 

Insurance  against  Fire. — Under  an  agreement  with  their  landlord  S.,  W.  M. 
and  J.  M.  insured  certain  houses  of  which  they  were  joint  tenants  from  year  to 
^ear  for  L.500.  The  houses  were  burnt  down,  and  S.  thereupon  informed  the 
insurance  company  that  he  was  the  person  entitled  to  the  benefit  of  the  policj, 
and  claimed  to  liave  it  laid  out  in  rebuilding  the  houses.  The  insurance  compaaj 
entered  into  an  arrangement  with  W.  M.  and  J.  M.,  and  cancelled  the  p^icy. 
S.  thereupon  rebuilt  the  houses  at  his  own  expense,  and  filed  a  bill  to  compd  the 
insurance  company  to  pay  him  so  much  of  the  sum  due  on  the  policy  as  had 
been  properly  expended  by  him  in  rebuilding.  It  was  held  by  Wood,  V.  C, 
upon  a  demurrer  oy  the  company,  that  no  sufficient  request  had  been  made  to 
the  company  to  satisfy  section  88  of  14  Geo.  III.,  c.  78 ;  that  S.  was  not 
entitled  under  the  above  section  to  rebuild  the  houses  himself,  and  then  caQ  upon 
the  company  to  refund  the  money  so  expended.  A  tenant  from  year  to  year 
insuring  is  not  limited  in  his  daim  on  the  insurance  company  to  the  extent  of 
his  interest  in  the  property  insured.    Where  a  new  right  has  been  eteatod  by 
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Act  of  Parliament,  the  proper  method  of  enforcing  it  is  by  mandamus  at  common 
law.  Q^gre — whether  section  83  of  14  Geo.  III.,  c.  78,  applies  to  property  not 
lying  within  the  bills  of  mortality. — (^Simpson  y.  The  Scottish  Union  Fire  and 
Life  Insur,  Co,,  32  L.  J.,  Ch.  829.) 

Settlement  bt  Apprenticeship. — ^A.  was  apprenticed  to  N.  for  five  years, 
bat  his  father  was  bonnd  to  find  him  board  and  lodging.    The  workshop  of  N. 
closed  at  two  o^dock  on  Saturday,  and  A.  used  to  go  to  his  father's  house, 
which  was  in  the  parish  of  M.,  and  to  sleep  there  on  Saturday  night,  and  some- 
times on  Sunday  night  as  well.    The  other  nights  he  slept  at  B.,  where  his 
master's  works  were.    For  the  last  year  he  slept  on  Saturdays  and  sometimes  on 
Sandays  at  his  father-in-law's,  which  was  also  in  M.     For  the  last  eighteen 
months  or  two  years  he  lodged  in  the  house  of  C.  in  the  pariah  of  B. ;  but  C.  was 
noable  to  accommodate  him  on  Saturday  nights,  and  he  was  always  at  M.  on 
aach  nights.    On  the  night  of  Friday  the  27th  of  September  1850,  the  last  night 
bat  one  of  the  apprenticeship,  he  slept  in  the  house  of  C.,  and  left  his  work  as 
osoal  and  slept  in  M.,  retummg  to  the  works  of  his  master  on  Monday  morning ; 
and  it  was  held  he  gained  a  settlement  in  M.,  as  that  was  the  parish  in  which 
he  slept  for  the  last  night  of  his  apprenticeship,  and  as  under  the  circurastances 
of  the  case  it  appeared  that  his  so  sleeping  in  M.  was  in  furtherance  of  and 
under  the  apprenticeship. — (iZ.  v.  The  Inhabitants  of  Barton-upon-Irtvelly  32  L. 
J.,  M.  C.  102.) 

Turnpike. — Under  section  121  of  the  General  Turnpike  Act,  3  Geo.  IV.,  c.  126, 
— ^which  imposes  a  penalty  on  any  person  *■  who  shall  haul  or  draw  upon  any 
turnpike-road  any  timber,  stone,  or  other  thing,  otherwise  than  on  a  wheel  car- 
riage,'— a  rough  skeleton  of  woodwork,  about  fifteen  feet  in  length  and  four  in 
br»Bidth,  running  upon  two  wheels,  which  are  placed  rather  nearer  the  back 
than  front,  so  that  tne  forepart,  which  is  shod  with  iron,  comes  in  contact  with 
the  road  when  going  down  hill,  and  slides  along  and  retards  the  descent,  is 
other  than  *  a  wheel  carriage '  within  the  section  ;  but  in  order  to  make  a  person 
using  such  a  vehicle  liable  to  a  penalty,  it  must  be  loaded  with  somethinf?  ejus- 
dem  generis  with  timber  or  stone,  which  straw  is  not. — (The  Radnorshire  County 
Roads  Board  v.  Evans,  32  L.  J.,  M.  C.  100.) 

Jurisdiction. — ^The  jurisdiction  of  the  Court  to  direct  process  to  be  served 

on  a  defendant  out  of  the  jurisdiction,  and  to  proceed  upon  such  service  as  if  it 

had  been  made  within  the  jurisdiction,  is  confined  entirely  to  such  suits  as 

answer  the  description  contained  in  the  2  Will.  IV.,  c.  33,  and  4  &  5  Will.  IV., 

c.  82 ;  and  the  seventh  Rule  of  the  10th  Consolidated  Order,  giving  power  to 

the  Court  where  a  defendant  *  in  any  suit'  is  out  of  the  jurisdiction,  to  order 

service  upon  him,  extends  only  to  such  suits  as  are  within  the  above-mentioned 

statutes.     Where  it  appears  on  the  face  of  a  bill  that  the  suit  is  one  in  which 

the  Court  is  not  warranted  in  exercising  jurisdiction  against  persons  resident 

abroad,  it  is  not  necessary  that  defendants  who  have  been  served  out  of  the 

jurisdiction  should  move  to  discharge  the  order  of  service.     If  they  demur  to 

the  jorifidiction,  and  for  this  purpose  a  general  demurrer  for  want  of  equity  is 

sufficient,  the  same  reasons  that  would  be  effective  for  discharging  the  onler  of 

service  are  equally  available  for  the  aUowance  of  the  demurrer. — L,  J.  Court. 

— (Cockney  v.  Anderson,  32  L.  J.,  Ch.  427.) 

Lunatic. — A  lunatic  petitioned  for  the  supersedeas  of  a  commission,  under 
which  he  had  been  found  lunatic,  his  petition  being  supported  by  medical 
evidence  that  he  had  recovered.  The  committee  opposed  the  petition,  and  filed 
his  own  affidavits  and  those  of  medical  witnesses.  The  Lords  Justices  had 
several  interviews  with  the  lunatic.  Ultimately  they  ordered  all  proceedings 
under  the  commission  to  be  suspended  for  a  stated  time,  giving  the  lunatic  his 
personal  liberty  and  the  full  possession  and  control  over  his  property  in  the 
meantime  ;  with  liberty  to  apply.  The  commission  was  afterwards  superseded. 
(In  re  Blachnore,  32  L.  J.,  Ch.  436.) 

Water  and  Watercourse. — A  watercoivse,  though  artificial,  may  have  been 
originally  maile  under  such  circumstances,  and  have  been  so  used,  as  to  give  all 
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the  rights  that  the  riparian  proprietors  would  have  had  if  it  had  heen  a  nfttund 
fitream  ;  and,  therefore,  in  an  action  by  one  riparian  proprietor  against  another 
for  the  pollution  and  diyersion  of  a  watercourse,  it  is  a  misdirection  to  teQ  the 
jury,  that,  if  the  stream  were  artificial  and  made  by  the  hand  of  man,  tbe 
plaintiff  could  have  no  cause  of  action. — {SutcU/e  v.  Booth,  32  L.  J.,  Q.  B. 
136.) 

Jurisdiction. — Upon  the  hearing  of  an  information  for  an  assault,  the  Joetica 
hare  jurisdiction  to  convict  the  defendant  of  that  offence,  although  evidence  be 
given  which,  if  true,  would  prove  that  not  only  had  the  complainant  been  as- 
saulted, but  that  a  rape  had  been  committed  upon  her. —  WiUcinson  v.  Dutton, 
32  L.  J.,  M.  C.  162. 

Counsel  and  Client. — ^A  promise  by  a  client  to  pay  mon^  to  a  barrister  for 
his  advocacy  has  no  binding  effect.  Therefore  requests  to  a  barrister  for  ex^- 
tions  as  an  advocate,  and  promises  by  a  client  to  remunerate  the  barrister  for 
such  exertions,  though  followed  by  lus  services  as  an  advocate,  will  create  no 
obligation,  nor  any  inchoate  right  capable  of  being  made  into  a  contract  byanj 
subsequent  promise  of  the  client  to  pay  for  such  services. — Kennedy  v.  Brovn^ 
32  L.  J.,  C.  P.  137.) 

Innkeeper. — By  an  arrangement  between  an  innkeeper  and  her  ostler,  the 
latter  had  the  profit  from  the  stables  arising  from  the  supply  of  com  and  hay, 
not  only  for  the  guests  in  the  inn,  but  for  residents  in  the  town  whose  horstt 
he  was  allowed  to  take  care  of.'  A  guest  (who  had  no  notice  of  the  above  ar- 
rangement) arrived  with  his  horse  and  gig  at  the  inn,  and  subsequently  left  tbe 
inn  without  his  horse,  stating  that  he  should  not  return  till  the  foUowiog 
Monday,  and  requesting  his  horse  might  be  properly  attended  to.  He  did  not 
return  for  a  fortnight,  and  in  the  meantiVne  tne  ostler  drove  the  horse  out  iri^ 
a  friend  on  a  Sunday  evening,  when  the  horse  took  fright  at  a  steam-engine, 
and  was  injured  and  the  gig  broken.  The  ostler  stated,  as  the  reason  for  tiding 
him  out,  that  the  horse  wanted  exercise.  In  an  action  brought  in  the  coontj 
court  against  the  innkeeper,  judgment  was  given  for  plaintiff  ;  and  it  was  held, 
on  appeal,  that  the  facts  were  not  inconsistent  with  defendant's  liability  as  inn- 
keeper ;  and  by  Martiu,  B.,  that  defendant  was  liable  whether  as  livery-stable 
keeper  or  innkeeper. — (^Bather  v.  Day,  32  L.  J.,  Ex.  171.) 

Insurance  on  Life. — A  declaration  upon  a  policy  of  insurance  upon  the  life 
of  F.  set  out  the  policy,  by  which  it  appeared  that  F.  had  agreed  tluLt  a  decU- 
ration  delivered  to  the  defendants  shouia  be  the  basis  of  a  contract  between  him 
and  them.  The  policy  contained  a  proviso,  that  ^  if  any  statement  in  the  said 
declaration  (whidi  declaration  shall  be  considered  as  much  a  part  of  the  policy 
as  if  the  same  had  been  actually  set  forth  therein)  was  untrue,  or  if  the  aasar- 
ance  by  the  policy  should  have  been  effected  by  or  through  any  wilful  misrepre- 
sentation, concealment,  or  false  averment  whatsoever,*  etc.,  ^  that  the  said 
policy  should  be  void,  and  all  monies  paid  in  respect  thereof  should  be  forfeited.' 
The  declaration  contained  answers  to  a  nomber  of  questions,  and  then  con- 
tinued, *  I  do  hereby  declare  that  the  above- written  particulars  are  correct  and 
true  throughout ;  and  I  do  hereby  agree  that  this  proposal  and  declaration  shall 
be  the  basis  of  the  contract  between  me  and,'  etc. ;  ^  and  if  it  shall  hereafter 
appear  that  any  fraudulent  concealment  or  designedly  untrue  statement  be  con- 
tained therein,  then  all  the  money  which  shall  have  been  paid  on  account  of  the 
assurance  made  in  consequence  hereof  shall  be  forfeited,  and  the  policy  grante^i 
in  respect  of  such  assurance  shall  be  absolutely  null  and  void.*  Breach,  that  F. 
had  died,  and  that  the  defendants  did  not  pay.  The  defendants  pleaded  that 
divers  statements  in  the  declaration  were  untrue,  and  that  divers  of  the  particu- 
lars in  the  declaration  alleged  to  be  correct  and  true  were  incorrectr  and  untme. 
by  reason  whereof  the  said  policy  was  void.  The  plea  was  held  bad,  inasma(*h 
as  it  appeared  from  the  policy  and  declaration,  when  taken  together,  that  the 
policy  was  not  avoided  by  a  misrepresentation,  unless  such  misrepresentation 
was  wilful  and  designed. — (Fovikes  v.  2^?ie  Manchester  and  London  Life  Assvr. 
and  Loan  Assoc,^  82  L.  J.,  Q.  B.  153.) 
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RESTRICTION  OF  THE  PAINS  OF  LAW. 

We  do  not  propose  in  this  paper  to  enter  upon  any  question  affect- 
ing the  general  policy  of  the  system  of  criminal  justice  which  is  so 
well  administered  in  our  superior  courts;  and  we  shall  leave  to 
others  the  task  of  investigating  the  causes  of  the  decline  in  the  cri- 
minal business  of  the  country,  which  must  be  a  source  of  real  satis- 
faction to  the  legal  practitioner  in  common  with  other  members  of 
the  community,  however  he  may  affect  to  lament  the  increasing 
morality  of  the  population.      We  wish  rather  to  speak  of  certain 
topics  of  professional  and  public  interest  that  have  arisen  in  our 
more  recent  practice.    The  subject  is  more  immediately  suggested 
to  us  by  the  proceedings  at  the  late  Glasgow  Circuit,  where  the 
Lord  Justice-Clerk  and  Lord  Cowan  were  engaged  for  upwards  of 
a  week  in  disposing,  with  most  exemplary  patience,  of  a  calendar 
that  bulked  somewhat  unusually  in  the  magnitude,  and  was  rather 
unfavourably  distinguished  by  the  character  of  its  crimes.    The 
first  point  with  which  we  mean  to  deal  is  not,  strictly  speaking,  a 
new  one,  but  it  received  at  Glasgow  a  somewhat  novel  application. 
It  arose  out  of  these  circumstances.     A  prisoner  pleaded  not  guilty 
to  an  indictment  charging  her  with  the  crime  of  child*murder,  and 
alternatively  with  concealment  of  pregnancy.    The  evidence  placed 
it  beyond  reasonable  doubt  that  the  major  charge  had  been  estab- 
lished.    But  the  case  was  not  permitted  to  take  the  usual  course 
that  follows  when  an  indictment  has  been  remitted  to  the  know- 
ledge of  an  assize.     At  the  close  of  the  evidence,  the  Advocate 
Depnte  addressed  the  jury,  and  asked  them  for  a  verdict  of  murder, 
informing  them  at  the  same  time  that  if  they  would  say  that  the 
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major  charge  had  been  established,  he  would  see  that  no  sentence 
of  death  followed.  Now  two  points  are  suggested  bj  these  circum- 
stances :  I.  The  power  of  the  public  prosecutor  to  restrict  the  pains 
of  law  in  a  case  of  murder ;  and,  11.  His  right  to  exercise  that 
power,  as  was  done  on  the  occasion  under  question,  by  a  contract 
with  the  jury. 

I.  In  considering  the  first  question,  it  occurs  at  once  to  obserre 
that  there  seems  to  be  very  little  doubt  about  the  letter  of  the  law. 
In  treating  of  the  duties  and  the  rights  of  the  public  prosecutor, 
Hume  is  very  explicit  as  to  the  doctrine  that  the  Lord  Advocate  is 
complete  master  of  the  sentence  both  before  and  after  a  case  has 
been  carried  into  court.     He  is  not  bound  to  prosecute  except  ac- 
cording to  his  own  pleasure,  and  having  prosecuted,  he  may  restrict 
the  sentence  to  any  arbitrary  punishment  that  he  chooses.    That 
seems  from  the  earliest  times  to  have  been  the  theory  of  the  law ; 
and  apart  from  murder,  which  is  the  specialty  of  interest  in  the 
case,  the  practice  seems  to  have  been  in  harmony  with  the  theory 
in  regard  to  these  other  crimes  to  which  the  sentence  of  death  still 
attaches,  as  robbery,  wilful  fire-raising,  and  rape.    We  believe  that 
in  practice  the  restriction  of  the  pains  of  law  in  cases  of  robbery 
is  sometimes  omitted  per  incuriam ;  but  in  the  other  pleas  of  the 
Crown,  except  murder,  it  is  formally  made  before  sentence,  almost 
as  a  matter  of  course. 

Leaving  out  of  view  for  the  present  the  case  of  murder,  it  is  evident 
that  a  great  deal  might  be  said  against  the  soundness  of  the  theory. 
It  practically  puts  the  public  prosecutor  into  a  position  above  the 
judge,  the  jury,  and  the  law.  No  doubt,  as  to  the  judge  and  jury, 
it  may  be  argued  that  the  conflict  can  be  avoided  by  withholding  his 
instance  altogether.  But  the  limits  are  not  very  wide  within  which 
this  discretion  can  be  exercised ;  and  after  a  case  is  in  court  it  is  no- 
torious that  very  different  views  may  be  taken  of  it  by  the  authorities 
engaged  in  disposing  of  it.  In  the  case  at  Glasgow  we  may  assume, 
although  it  is  not  stated,  that  the  course  followed  was  adopted  with 
the  approval  of  the  court.  The  motives  of  the  step,  to  which  we  shall 
have  occasion  immediately  to  refer,  were  sufficiently  obvious,  and  we 
are  not  prepared,  on  other  than  legal  grounds,  to  say  that  it  was  not 
a  proper  one.  Most  probably,  in  the  particular  circumstances  of  the 
case,  it  commended  itself  not  only  to  the  judge,  but  to  the  jury,  who 
naay  have  rejoiced  over  such  an  issue  to  the  case.    But  it  might 
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happen  that  the  public  prosecutor,  actuated  by  the  same  motives, 
might  fail  to  carry  along  with  him  the  judge  and  jury.     We  shall 
not  attempt  to  analyse  the  feelings  that  operate  in  his  mind,  but 
the  public  prosecutor  is  notoriously  alive  to  the  propriety  of  making 
the  prisoner's  sentence  as  heavy  as  he  can.     In  capital  offences  the 
restriction  of  the  pains  of  law,  not  strictly  perhaps,  but  practically, 
infers  a  punishment  of  penal  servitude  for  life.    But  the  public  pro- 
secutor knows  that  in  every  case  of  murder,  culpable  homicide  is  a 
verdict  which  the  jury  may  return ;  and  he  naturally  prefers  a  sen- 
tence esteemed  by  many  to  be  more  severe  than  death  to  one  that 
in  many  circumstances  resolves  itself  into  a  nominal  punishment. 
Perplexed  between  these  extremes,  he  takes  a  middle  course ;  and 
although  we  have  no  doubt  that  in  nine  out  of  ten  cases  he  might  do 
80  with  the  approval  both  of  the  jury  and  the  court,  it  is  possible 
that,  partly  from  one-sidedness  of  view,  partly  through  the  natural 
anxieties  of  office,  he  may  choose  a  case  for  the  exercise  of  his  dis- 
cretion, which  in  the  opinion  of  every  one  but  himself  should  be 
visited  with  the  most  condign  punishment. 

But  the  theory  of  the  law  places  the  public  prosecutor  even  more 
strikingly  above  the  law  itself.  This  is  very  obvious  if  it  be  true 
that  he  has  the  power  to  restrict  punishment  to  something  different 
from  what  the  law  says  attaches  to  offences  of  a  particular  kind. 
No  such  power  is  by  the  constitution  of  our  courts  esteemed  to 
inhere  in  the  judge.  If  a  crime  is  reared  up  by  statute,  and  it  is  de- 
clared that  a  certain  sentence  is  to  follow,  that  sentence  must  be 
pronounced  and  no  other,  however  much  the  circumstances  of  the 
particular  case  may  withdraw  it  from  the  sphere  contemplated  by 
the  statute.  No  doubt  it  is  true  that,  in  consequence  of  the  rules  of 
libelling,  a  public  prosecutor  is  bound  to  include  under  the  same 
nomen  juris  circumstances  of  a  very  unequal  kind ;  and  it  may  be 
argued  that  to  give  effect  to  circumstances  is  always  in  strict  accord- 
ance with  the  ends  of  justice.  That  the  public  prosecutor  who 
moves  the  administration  of  the  law  should  have  this  power,  while 
the  judge  who  administers  has  not,  certainly  looks  anomalous.  But 
however  that  may  be,  it  is  obvious  that  if  circumstances  are  to 
receive  effect,  they  ought  to  be  regarded  after  the  administration 
of  the  law,  because  certainty  in  law  is  an  end  too  desirable  to  be 
permitted  to  yield  to  any  temporary  inconvenience  caused  by  the 
too  rigorous  enforcement  of  it.  Circumstances,  indeed,  may  be 
regarded  by  the  public  prosecutor  before  sentence  to  this  effect, 
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that  if  on  the  evidence  he  is  satisfied  that  his  case  does  not  amoont 
to  the  highest  Crime  libelled,  he  is  not  only  entitled  bat  bound  to 
abate  his  demands  from  the  jury ;  but  we  cannot  recognise  the 
action  of  circumstances  before  sentence  to  any  such  effect,  that  if 
the  jury  have  pronounced  a  verdict  of  guilty  in  regard  to  a  specific 
crime,  the  public  prosecutor  is  entitled  to  move  for  any  other  sen- 
tence than  that  which  attaches  to  that  crime. 

So  much  for  the  theory  of  the  law.  The  practice,  as  we  have 
seen,  is  to  restrict  the  pains  of  law  in  all  crimes  to  which  a  sentence 
of  death  attaches,  except  murder.  Hume  reports  several  cases  of 
restriction  in  capital  offences,  but  he  gives  no  instance  of  restriction 
in  a  case  of  murder,  although  it  may  be  inferred  from  his  broad 
statement  of  the  theory,  that  he  considered  that  quite  within  the 
discretion  of  the  public  prosecutor.  But  in  a  matter  of  this  sort, 
where  there  is  no  practice  to  sustain  an  exposition  of  the  law  made 
fifty  years  ago,  the  authority  of  Hame  mnst  be  esteemed  as  of 
very  little  value.  Since  his  time  neither  the  written  nor  the  un- 
written law,  we  are  happy  to  say,  has  sustained  any  diminution 
of  its  authority,  but  influences  have  been  brought  to  bear  on  its 
interpretation  which  were  then  practically  unknown.  To  say  that 
in  Hume's  time  there  was  no  public  opinion,  would  be  a  very  absurd 
proposition ;  but  it  would  not,  perhaps,  be  very  wide  of  the  truth  to 
say,  that  it  had  not  to  any  appreciable  extent  commenced  to  operate 
either  on  the  state  or  the  administration  of  the  law.  It  is  difficult, 
at  any  rate,  in  presence  of  an  active  public  opinion,  to  believe  that 
within  such  a  recent  date  capital  punishment  could  have  been 
inflicted  on  such  offences  as  are  now  visited  by  a  few  months*  im- 
prisonment. It  may,  indeed,  be  said  that  the  severity  of  the  law 
had  the  sanction  of  public  opinion,  but  we  are  rather  disposed  to 
think  that  public  opinion  took  no  heed  of  the  matter  at  all.  We 
are  not  old  enough  to  remember  the  bloody  code  of  practice  which 
even  still  we  sometimes  hear  cited  in  terrorem  from  the  bench  as  a 
heavy  operative  against  crime ;  but  we  will  be  surprised  to  hear  the 
admission  from  any  intelligent  man,  that  within  thirty  years  he  has 
honestly  held  the  conviction,  that  to  take  his  neighbour's  life  was  a 
crime  to  be  visited  with  the  same  punishment  as  to  pilfer  his  neigh- 
hour's  sheep.  The  truth  is,  that  for  a  season,  and  not  a  short  od^ 
public  opinion  was  silent,  and  that  the  law,  moulded  under  the 
public  opinion  of  a  barbarous  age,  continued  operative  long  after 
the  ideas  and  the  necessities  which  had  occasioned  it  had  passed 
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away.    The  strict  letter  of  the  law  was  administered  because  it  was 
law,  and  becaose  people  had  scarcely  begun  to  dream  that  there 
was  something  higher  than  law,  or,  to  speak  more  strictly,  because 
the  idea  was  still  in  its  infancy  that  an  fisting  law  could  be  abro- 
gated in  any  other  way  than  by  legislative  enactment.     But  public 
opinion  was  at  last  aroused,  and  what  it  did  we  know  from  the 
namber  of  crimes  that  were  struck  from  the  list  of  capital  offences ; 
aad  what  it  does  now  we  know  by  the  fact  that  it  is  owing  to  public 
opinion,  and  not  to  the  law,  that  death  attaches  only  to  the  crime  of 
murder.     Here,  indeed,  we  have  a  very  significant  illustration  of 
the  absence  of  an  influence  in  one  age,  and  its  presence  in  another. 
Thirty  years  ago  the  thef^  of  a  sheep  was  punished  by  death  because 
the  law  said  so,  and  public  opinion  did  not  care  to  interfere.     In 
the  present  day  the  law  still  says  that  death  shall  be  inflicted,  not 
only  for  murder,  but  also  for  three  other  crimes ;  but  public  opinion 
has  arrived  at  a  different  result,  and  the  law  is  set  aside  as  a 
matter  of  course. 

We  have  not  time  to  pursue  an  argument  on  the  constitutional 
question  which  is  here  suggested,  but  we  have  sufficient  materials 
to  dispose  of  the  question  of  the  power  of  restriction  in  the  public 
prosecutor.  According  to  the  doctrine  laid  down  by  Ilume,  and 
practically  enforced  without  qualification,  he  is  complete  master  of 
the  sentence ;  and  as  in  point  of  fact  he  is  in  the  habit  of  restricting 
in  a  case  of  rape,  it  seems  to  follow  as  a  strict  legal  deduction  that 
he  may  restrict  in  a  case  of  murder.  But  public  opinion  * — the  same 
public  opinion  that  says  that  death  shall  not  follow  the  crimes  of  rob- 
bery, rape,  and  wilful  fire-raising — says,  and  says  unequivocally,  that 
it  shall  still  attach  to  murder ;  and  although  in  cases  of  murder  of 
infants  that  opinion  may  be  modified  by  compassion  for  the  individual, 
as  shown  in  frequent  recommendations  to  the  mercy  of  the  Crown, 
we  do  not  think  that  the  general  intelligence  of  the  country  would 
acquiesce  in  the  recognition  of  a  distinction  which  would  virtually  re- 
move this  class  of  cases  from  the  category  of  wilful  murder,  and  ex- 
tenuate the  guilt  of  a  crime  which  society  is  strongly  interested  in 
repressing.  The  public  prosecutor,  in  moving  for  an  arbitrary  punish- 
ment in  the  three  former  crimes,  recognises  the  validity  of  public 

^  The  expreBsion  *  public  opinion'  has  been  used  thioughout,  as  better  suited 
than  any  other  to  express  the  conditions  and  the  course  of  the  argument.  The 
legal  doctrine  which  we  thns  mean  to  popularize,  is  the  well-known  principle 
of  the  action  of  custom  in  abrogating  or  modifying  laws. 
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opinion ;  and  as  representing  the  public  as  well  as  the  sovereign,  It  is 
right  that  he  should  do  so ;  and  doing  it  in  one  case,  he  is  bound  to 
do  it  in  another.  But  it  may  be  said  that  the  function  of  the  judge 
is  to  administer  the  law,  and  that  he  is  not  bound  by  public  opinion. 
We  refrain  again  from  raising  the  constitutional  question,  but  that 
is  not  necessary  for  the  conclusion  we  contend  for.  If  the  theoiy 
of  the  law  is,  that  the  public  prosecutor  is  master  of  the  sentence, 
and  that  the  judge  must  pronounce  the  sentence  for  which  he  moves, 
then  the  sentence  for  murder  must  be  death,  because  the  public 
prosecutor,  constrained  by  public  opinion,  must  move  for  that  sen- 
tence. If  it  be  contended  that  the  judge  is  simply  to  administer, 
then  the  same  result  follows,  because  death  is  by  law  the  punish- 
ment for  murder. 

On  the  whole,  we  arrive  at  this  conclusion,  that  in  a  case  of 
murder,  the  public  prosecutor  has  no  right  to  restriqt  the  pains  cS 
law,  and  that  he  is  or  ought  to  be  in  this  matter  under  the  control 
of  the  judge,  because  the  action  of  custom  upon  law  is  recognised 
legal  doctrine,  and  although  it  is  true  that  no  sentence  can  follow 
until  moved  for  by  the  public  prosecutor,  it  lies  within  the  province 
of  the  judge  to  see  that  no  sentence  is  moved  for  except  one  that  is 
according  to  law. 

II.  But  assuming  the  power,  the  manner  in  which  it  is  to  be  ex- 
ercised is  by  no  means  an  unimportant  question.  The  practice  in 
cases  of  rape  and  wilful  fire-raising  is  to  make  the  restriction  after 
the  verdict  has  been  returned,  and  before  sentence ;  but  in  the  case 
in  question  at  Glasgow,  the  public  prosecutor  in  his  address  in- 
formed the  jury  of  the  resolution  upon  which  he  acted.  Now,  of 
course,  the  object  and  the  policy  of  this  step  are  very  obvious.  The 
prosecutor  believed  that  his  case  upon  the  evidence  established  the 
charge  of  child-murder,  and,  in  the  interests  of  justice,  he  ^*as 
naturally  solicitous  that  so  serious  a  crime  should  not  be  lightlv 
dealt  with;  but  he  also  knew  that  juries  are  very  reluctant  tore- 
turn  a  verdict  of  murder  from  the  apprehension  that  it  may  be  fol- 
lowed by  a  capital  sentence.  In  these  circumstances  he  compounded 
with  the  jury,  that  if  they  would  take  his  view  of  the  ease,  and  say 
the  panel's  crime  was  murder,  he  would  consult  their  feelings  by 
rescuing  her  from  the  gallows.  This  course  seems  to  us  objection- 
able in  many  ways.  In  the  first  place,  it  was  not  justice  to  the 
prisoner,  because  it  was  virtually  depriving  her  of  the  benefit  of  law. 
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The  probabilities  are,  that  if  the  case  had  gone  to  the  jury  in  the 
ordinary  manner,  they  would  have  returned  a  verdict  of  culpable 
homicide,  and  she  would  have  received  a  limited  sentence  of  penal 
servitude.     No  doubt  it  was  still  competent  for  them  to  return  such 
a  verdict,  though  the  pains  of  law  were  restricted.     But  it  was  al- 
most a  certainty  that  they  would  fall  into  the  trap  which  was  laid  for 
them ;  and  if  so,  the  public  prosecutor  usurped  the  functions  of  the 
jury,  and  an  injustice  was  done  to  the  prisoner,  who  had  a  right  to 
have  her  case  judged  of  by  the  jury.    The  consideration  that  led  us, 
under  the  first  branch  of  our  argument,  to  the  conclusion  that  the 
restriction  of  the  pains  of  law  was  within  the  power  of  the  public  pro- 
secutor,— the  fact,  namely,  that  child-murder  is  one  of  those  crimes 
withdrawn  by  public  opinion  from  capital  punishment, — makes  it 
all  the  more  manifest  that  an  injustice  was  done  to  the  prisoner.    In 
nine  out  of  ten  such  cases,  juries  return  a  verdict  of  culpable  homi- 
cide, because  they  think  that  the  worst  facts  proved  do  not  constitute 
the  crime  of  murder, — a  view  which,  although  humane,  will  scarcely 
bear  the  test  of  reason.     Infanticide,  when  committed  with  delibera- 
tion, seems  a  more  unnatural  offence  than  the  murder  of  an  adult 
dictated  by  cupidity  or  revenge.    But  many  people  think  other- 
wise, holding  that  the  destruction  of  infant  life  is  a  lesser  though 
still  a  serious  injury  to  society ;  and  a  prisoner  is  entitled  to  the 
chance  of  a  jury  that  may  take  the  more  lenient  view.     Nor  is  it 
true  that  servitude  for  life  represents  the  measure  of  punishment 
that  would  be  approved  by  those  who  stop  short  of  regarding  in- 
fanticide as  the  very  highest  crime.     We  venture  to  think  that  the 
Glasgow  jury  would  not  have  said  *  guilty  of  murder'  if  they  had 
apprehended  that  such  a  crushing  sentence  would  certainly  follow. 
It  seenas  almost  unnecessary  to  observe  that  the  slightest  injustice 
to  the  prisoner  establishes  at  once  a  more  general  and  more  serious 
objection  to  the  course  followed  by  the  public  prosecutor,  in  respect 
it  militates  against  the  fundamental  idea  of  his  office  as  the  guardian 
of  the  public  interests.     We  are  far  indeed  from  making  this  re- 
mark in  a  spirit  of  censoriousness.     As  little  do  we  desire  to  add 
point  to  it  by  giving  it  a  personal  application.     There  can  be  only 
one  opinion  of  the  case — the  patience  and  integrity  with  which  the 
principles  of  justice  were  vindicated  in  the  proceedings  at  the  recent 
Circuit.    It  is  just  because  there  is  so  much  to  approve  that  a  slight 
defect  is  obvious ;  and  if  we  draw  attention  to  the  one,  it  is  certainly 
not  with  the  intention  to  derogate  from  the  other. 
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ENGLISH  AND  SCOTCH  PLEADING  CONTRASTED. 
{Read  hefort  the  Social  Science  Associationy  October  1863.) 

Among  the  objects  of  chief  importance  in  the  regalation  of  civil  pro- 
cedure are,  in  the  first  place,  the  arrangement  of  the  duties  of  the 
judge  and  the  jury  in  such  a  manner  as  to  secure  the  independence 
of  each  in  their  respective  provinces;  and,  secondly^  the  enforce- 
ment of  a  proper  but  not  too  strict  system  of  pleading — ^to  the  end 
that  the  parties  may  receive  full  and  fair  notice  of  the  points  in- 
tended to  be  raised  at  the  discussion,  yet  not  so  that  they  shall  be 
liable  to  have  their  just  rights  defeated  as  the  penalty  of  mere 
technical  blunders  or  erroneous  pleading. 

In  these  requisites  the  procedure  of  the  Court  of  Session  in  jury 
causes  contrasts  unfavourably  with  that  of  the  English  Common 
Law  Courts.     On  the  one  hand,  jury  trial  in  Scotland  is  encum- 
bered with  a  variety  of  useless  and  irritating  impediments,  which 
mark  the  distrust  which  our  legislators  seem  to  have  entertained  for 
juries,  without  accomplishing  the  object  of  effecting  a  separation  be- 
tween the  functions  of  the  court  and  of  the  jury.    Again,  our  system 
is  defective  in  withholding  from  the  judge  the  power  of  amending 
the  pleadings,  so  as  to  bring  the  record  into  conformity  with  the 
evidence.     But  the  grand  distinction   between   the  English  and 
Scotch  systems  is,  that  while  in  England  the  parties  may  go  to  a 
jury  at  once  with  their  declaration  and  pleas,  reserving  all  questions 
of  law  for  after  consideration,  in  Scotland  you  cannot  get  to  a  jury 
until  the  whole  case  has  been  argued  before  the  court,  and  then 
the  trial  is  limited  to  certain  questions  stated  by  the  court,  and  called 
issues  in  the  cause.    To  these  issues  the  inquiry  is  strietly  confined ; 
so  that,  although  both  judge  and  jury  should  be  satisfied  at  the  trial 
that  the  pursuer  has  a  good  cause  of  action,  they  cannot  give  him 
the  benefit  of  a  verdict  unless  they  are  in  a  position  to  find  affirma- 
tively upon  the  issues  previously  adjusted.    The  real  obstacle  to  the 
introduction  of  jury  trial  according  to  the  English  method,  lies  with 
our  system  of  pleading,  which  is  in  the  highest  degree  inartificial, 
illogical,  and  loose.     The  pleadings  are  often  so  di£Fuse  that  it  is 
difficult  to  discover  the  gist  of  the  case  amidst  the  mass  of  extra- 
neous matter  with  which  it  b  encumbered ;  and  not  being  prepared 
in  a  form  calculated  to  raise  simple  issues  of  fact,  they  cannot  be 
laid  before  a  jury,  because  they  do  not  contain  in  terms  the  proposi- 
tions on  which  the  jury  is  required  to  find.    The  practice  enjoined 
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bj  the  Judicature  Act,  of  separating  what  is  matter  of  law  from 
matter  of  fact^  and  patting  these  two  elements  of  the  case  into 
different  parts  of  the  record,  is  altogether  inconsistent  with  any 
rational  conception  of  the  objects  of  pleading.    The  English  method, 
which  I  think  right  in  principle,  as  well  as  convenient  in  practice, 
is  to  state  each  ground  of  action  or  defence  in  a  distinct  proposition, 
in  the  very  terms  in  which  a  verdict  or  judgment  is  desired.    This, 
however,  is  never  done  in  our  pleading.    For  example,  in  an  ac- 
tion of  damages  in  the  Court  of  Session,  say  for  real  or  personal 
injury,  the  pursuer  would  not  set  forth  in  his  condescendence  of 
pleading,  as  is  done  in  England,  that  the  defender  had  at  a  given 
time  assaulted  him,  libelled  him,  robbed  him,  trespassed  on  his  pro- 
perty, infringed  his  patent  right,  or  the  like,  setting  out  the  different 
acts  of  aggression  in  distinct  counts.     He  would  begin  his  story 
with  a  detailed  description  of  the  property  or  right  which  the  de- 
fender had  injured.   He  would  then  proceed  to  describe  the  injuries 
which  he  had  sustained,  without  the  slightest  attempt  at  method 
or  specification,  but  very  much  in  the  manner  of  the  newspaper 
paragraphs  which  we  are  accustomed  to  read  under  the  head  of 
'Accidents  and  Offences.'     The  condescendence  would  end  with  a 
statement,  that  '  in  the  circumstances  above  set  forth,  the  pursuer 
has  sustained  and  will  continue  to  sustain  great  loss,  injury,  and 
damage ;  that  he  has  been  injured  in  his  person,  property,  business, 
character,  and  reputation ;  that  the  defender  is  accordingly  liable 
in  damages,  as  compensation  for  the  loss  the  pursuer  has  sustained, 
and  as  a  solatium  for  the  injury  to  his  feelings  caused  by  the  de- 
fender's illegal,  unwarrantable,  unjustifiable,  wrongful,  and  ground-' 
less  proceedings ; '  and  a  great  deal  more  of  this  sort  of  verbiage. 
Every  one  of  the  pursuer's  statements — however  vague  and  irrele- 
vant— ^must  be  expressly  answered ;  that  is  to  sa}*,  must  be  either 
admitted  or  denied  by  the  defender  in  express  terms,  and  the  de- 
fender's counter-statements  must  in  like  manner  be  answered  by 
the  pursuer.     These  statements,  revised  and  re-revised,  constitute 
the  pleadings  upon  the  matters  of  fact.     In  this  part  of  the  record, 
however,  there  is  often  no  correct  legal  averment  of  injury — no 
words   plainly  charging  the  defender  with  the  commission  of  an 
injarious  act  belonging  to  some  known  category  of  civil  wrongs. 
The  circumstances  are  detailed,  and  it  is  left  to  the  court  to  draw 
the  necessary  inferences  of  fact  and  law. 
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It  is  proper  to  add,  that  the  legal  grounds  of  action  and  de- 
fence ought,  according  to  our  theory  of  pleading,  to  be  more 
distinctly  stated  in  certain  propositions  called  ^  Pleas  in  Law,' 
which  must  be  appended  to  the  Condescendence  or  Statement  of 
Facts.  But  in  practice,  these  pleas  in  law  are  seldom  expressed 
with  the  precision  and  directness  which  we  are  accustomed  to  observe 
in  the  style  of  English  pleadings.  The  arbitrary  separation  of  law 
from  fact  required  by  our  system,  operates  as  an  encouragement  to 
vagueness  of  *pleading,  and  is  a  fruitful  cause  of  those  discussions 
upon  the  relevancy  and  meaning  of  pleadings  upon  which  so  mnch 
time  is  wasted  and  ingenuity  misapplied. 

After  what  has  been  said  regarding  the  system  of  pleading  in  the 
Court  of  Session,  it  is  scarcely  necessary  to  observe,  that  our  records 
do  not  contain  within  themselves  issues  adapted  for  jury  trial.    Ac- 
cordingly, there  is  no  such  thing  known  in  the  practice  of  the  court 
as  referring  a  cause  to  a  jury  upon  the  pleadings.     One  is  tempted 
to  ask,  what  is  the  use  of  our  pleadings, — ^seeing  that  they  are  un- 
fitted for  the  only  purpose  for  which  pleading  is  intended,  namely, 
that  of  defining  the  matters  of  fact  upon  which  proof  is  required! 
However,  I  am  now  describing  the  practice  as  it  exists.     The  neit 
step  aSter  the  pleadings  have  been  completed,  is  a  discussion  before 
the  Lord  Ordinary,  with  a  view  to  the  preparation  of  adjusted  issnes. 
The  Lord  Ordinary,  however,  has  no  power  of  settling  issues,  unless 
where  the  parties  agree  upon  their  terms,  which  they  rarely  do.  The 
necessary  result,  in  all  important  cases,  is  an  appeal  before  trial,  first 
to  one  of  the  Divisions  of  the  Court,  and  afterwards  (if  leave  can  be 
-obtained)  to  the  House  of  Lords.     Then  the  character  of  the  dis- 
cussion at  the  settling  of  issues  depends  entirely  upon  the  discretion 
or  the  caprice  of  counsel.     It  may  involve  the  whole  legal  merits  of 
the  cause,  or  it  may  be  confined  to  criticisms  upon  an  adjective. 
But  in  no  case  does  it  finally  determine  anything.     The  whole  law 
of  the  case  may  be  again  discussed  upon  a  Bill  of  Exceptions  after 
the  trial ;  or  the  House  of  Lords,  in  granting  a  motion  for  a  new  trial, 
may  direct  additional  issues,  and  may  thus  entirely  alter  the  aspect 
of  the  case.     With  regard  to  the  forms  of  issues  which  are  in  most 
firequent  use,  I  have  only  to  observe,  that  they  are  sometimes  suffi- 
ciently precise  to  exclude  evidence  which  ought  in  justice  to  be  ad* 
mitted,  but  never  so  explicit  as  to  supersede  the  necessity  of  an 
exposition  of  the  law  by  the  judge  at  the  trial.    Accordingly,  it 
sometimes  happens  that  the  question  upon  which  the  verdict  of  the 
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jaiy  most  depend,  is  propounded  for  the  first  time  in  the  judge's 
charge. 

The  system  of  withholding  from  the  jury  the  pleadings  of  the 
parties,  and  the  substitution  of  issues  adjusted  by  the  court,  is 
necessarily  attended  with  serious  disadvantages.     One  of  these  is, 
that  an  action  in  Scotland  cannot  be  brought  to  trial  at  the  sittings 
immediately  following  its  institution.    Another  is,  the  great  expense 
caused,  often  most  needlessly  caused,  by  discussions  on  issues.     An- 
other is,  the  opportunity  afibrded  by  debates  upon  issues  of  raising 
discussions  upon  questions  of  law,  while  yet  the  facts  upon  which  the 
legal  rights  of  the  parties  depend  have  not  been  ascertained.    In 
matters  of  science,  the  rule  is  to  ascertain  your  facts  by  experiment 
and  observation,  and  to  theorize  afterwards.     Indeed,  the  progress 
of  rational  science  may  be  said  to  date  from  the  establishment  of  this 
primary  canon  of  investigation  by  Lord  Bacon.     So  it  must  be  with 
law,  as  with  every  other  department  of  knowledge.  New  combinations 
of  circumstances  develop  new  legal  problems,  in  which  the  results 
depend  upon  variations  which  become  more  and  more  delicate  as 
the  science  of  law  advances.    That  which  was  the  exception  proving 
and  illustrating  a  rule,  becomes  in  its  turn  a  governing  rule,  con- 
taining within  itself  the  elements  of  subordinate  generalizations. 
But  the  tendency  of  our  system  of  trial  upon  issues  is  to  reduce  all 
questions  to  certain  empirical  formulae.     Forms  of  issues  once  fixed, 
become  precedents  for  cases  which  are  similar,  though  not  identical. 
In  order  to  bring  the  question  within  one  of  the  recognised  forms, 
the  finer  elements — the  specialties  of  the  case — are  sacrificed.     The 
consequence  is,  that  many  questions  arising  upon  the  evidence,  and 
coming  fairly  within  the  scope  of  the  pleadings,  cannot  be  enter- 
tained^ being  excluded  by  the  terms  of  the  issues.     This  obstacle  to 
progressive  jurisprudence,  which  is  only  now  beginning  to  be  felt, 
will  become  a  serious  grievance  if  we  persist  in  the  attempt  to 
limit,   by  conventional  forms,  analogous  to  the  leges  actionesy  the 
varying  problems  which  are  presented  by  the  relations  of  an  ad- 
vancing oivilisation.     That  these  evils  have  not  been  felt  in  the 
practice  of  the  Court  of  Chancery,  I  attribute  to  a  peculiarity  in  the 
nature  of  issues  in  Chancery,  which  are  questions  stated  to  a  jury 
for  the  information  of  the  court,  and  not  for  the  decision  of  the 
cause.     The  verdict  of  the  jury  is  not  binding  upon  the  jndges  in 
Chancery ;  and  the  Court  of  Chancery  is  at  liberty  to  draw  in- 
ferences of  fact  and  law  fcom  the  evidence,  although  not  appearing 
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upon  the  verdict.  In  the  Court  of  Session  the  issues  are  bindin*; 
on  the  jury,  and  the  verdict  of  the  jury  is  binding  on  the  court ;  and 
under  such  a  system  it  is  impossible  to  avoid  the  conclusion,  that  the 
trial  of  actions  upon  issues  must  have  a  most  prejudicial  inflaence 
upon  the  advancement  of  jurisprudence. 

I  have  still  to  notice  what  I  will  venture  to  characterize  as  the 
chief  objection  to  our  system  of  trial  upon  adjusted  issues— which 
is,  that  it  tends  to  weaken  the  authority  of  the  judge  at  the  trial, 
and  to  confound  the  distinction  which  it  is  so  important  to  maintain 
between  his  province  and  that  of  the  jury.     In  the  first  place,  our 
system  commits  to  a  court  of  four  judges,  knowing  absolutely  nothing 
of  the  evidence,  the  determination  of  the  form  in  which  the  questions 
raised  by  the  pleadings  are  to  be  laid  before  the  jury.     The  judges 
are  in  many  cases  necessarily  led  to  take  a  more  or  less  favourable 
view  of  a  particular  side  of  the  case  upon  their  perusal  of  the  plead- 
ings.    They  have  no  other  means  of  judging,  and  they  form  their 
opinion  accordingly.     Something  in  the   pleadings  of  one  of  the 
parties,  it  may  be,  strikes  the  judicial  mind  as  metaphysical,  impro- 
bable, or  unfair.     That  defence  is  obviously  a  mere  vacation  plea; 
this  other  is  dishonest ;  a  third  is  merely  beating  about  the  bush, 
and  unsupported  by  any  plausible  statement  of  facts.     From  the 
forming  of  an  unfavourable  opinion  to  the  carrying  of  it  into  effect, 
by  refusing  an  issue  upon  the  obnoxious  plea,  is  but  a  slight  step. 
Whether  rightly  or  wrongly,  it  is  a  step  which  will  constantly  be 
taken,  as  long  as  judges  have  the  power  of  directing  the  issues,  and 
believe  themselves  capable  of  divining  the  merits  of  a  ease  from  the 
statement  of  it  in  the  pleadings.     Let  it  be  supposed,  however,  that 
actions  went  to  trial  upon  the  pleadings  of  the  parties,  uncontrolled 
by  issues :  it  is  at  least  within  the  limits  of  probability,  that  in  manj 
cases  the  judge,  after  hearing  the  evidence,  might  alter  his  opinion ; 
and  consequently,  that  pleas  which,  when  barely  stated  on  the  record, 
seemed  evasive  or  frivolous,  might,  when  viewed  in  the  light  of  the 
evidence,  be  found  to  represent  legitimate  grounds  of  action  or 
defence.     This  consideration   alone  seems  sufficient  to  justify  the 
observation,  that  the  system  of  trial  upon  adjusted  issues  is  objec- 
tionable, on  the  ground  of  unduly  controlling  the  discretion  of  the 
judge  at  the  trial  with  regard  to  the  manner  in  which  the  case 
should  be  laid  before  the  jury. 

But  if  our  method  of  trial  is  defective  in  the  sense  of  requiring 
the  court,  upon  the  mere  statements  of  parties,  to  undertake  a  duty 
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which  can  only  be  rightly  discharged  by  a  judge  who  has  heard  the 
evidence,  it  appears  to  me  to  be  not  the  less  open  to  criticism  on 
the  ground  of  leaving  too  much  to  the  uninstructed  discretion  of 
the  jury.     Issues^  expensive  as  they  are  to  the   litigants^  fraught 
with  ruinous  delay,  and  inimical  to  the  growth  and  expansion  of 
jurisprudence,  have  at  least  the  merit  of  being  perfectly  intelligible 
to  the  juryman.     Other  circumstances  being  equal,  it  is  of  course 
an  advantage,  that  an  issue  which  is  to  be  tried  by  a  jury  should 
be   simple  and   easy  of  comprehension.     But  when   simplicity  is 
attained  only   by  ignoring  specialties  and  distinctions  which  are 
essential  to  the  determination  of  the  matters  in  dispute,  the  advan- 
tage is  too  dearly  purchased.     According  to  our  system,  the  issues 
are  stated  to  the  jury  in  the  form  of  questions,  upon  the  afRrmation 
or  negation  of  which  their  verdict  is  made  to  depend.     In  forming 
an  opinion  upon  the  merits  of  the  issues,  it  is  the  duty  of  the  jury 
to  g;ive  eiFect  to  the  judge's  directions  in  point  of  law,  as  well  as  to 
the  evidence  in  relation  to  the  matters  of  fact.     But,  unfortunately, 
the  answers  which  proceed  from  the  uninstructed  intelligence  of  the 
juryman  may  be  the  very  opposite  of  those  which  it  is  his  duty  to 
return  under  the  guidance  of  the  judge.     In  such  cases  the  con- 
science of  the  juryman  is  perplexed  by  an  apparent  conflict  of  duty. 
On  the  one  hand,  he  will  say, '  Here  is  a  plain  question  proposed  by 
one  of  the  Divisions  of  the  Court,  and  presumably  containing  what 
is  most  essential  for  my  guidance  in  deciding  between  the  parties. 
To  this  issue  I  have  sworn  to  return  a  true  answer  according  to  the 
evidence.     On  the  other  hand,  I  am  told  by  the  presiding  judge, 
that  my  verdict  must  depend  wholly  upon  the  value  of  a  certain 
element  of  the  case,  which  may  no  doubt  be  important,  but  which 
does  not  appear  to  me  to  exhaust  the  merits.     The  question  pro- 
pounded to  me  by  the  judge  is  really  a  different  issue  from  that 
which  I  am  empanneled  to  try.'     Accordingly,  it  is  not  surprising 
that  jurymen,  few  of  whom  are  well-informed  as  to  the  precise 
nature  of  their  duties  and  responsibilities,  should  occasionally  decide 
according  to  their  impressions  of  the  evidence,  even  when  these  run 
counter  to  the  judge's  express  directions  in  point  of  law.     It  is 
matter  of  common  remark,  that  Scotch  juries  are  less  submissive 
and  more  opinionative  than  English  juries,  and,  consequently,  that 
their  verdicts  are  less  satisfactory.     This,  however,  is  the  natural 
consequence  of  our  mode  of  trial,  which  denies  to  the  judge  pre- 
siding at  the  trial  the  weight  which  would  belong  to  him  as  the 
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recognised  expositor  of  the  pleadings,  and  resolves  the  most  delicate 
questions  of  civil  right  by  the  answer  of  a  jury  ignorant  of  the  law 
to  questions  stated  by  judges  unacquainted  with  the  facts. 

In  the  Court  of  Justiciary  and  the  Sheriff's  Criminal  Court, 
where  a  different  system  of  practice  prevails,  the  results  of  jury 
trial  are  much  more  satisfactory.     Criminal  cases  in  Scotland  go  to 
the  jury  upon  the  indictment, — a  document  very  much  more  techni- 
cal in  its  form  and  phraseology  than  the  pleadings  in  a  civil  acbon. 
Indeed,  it  may  safely  be  asserted,  that  the  jurymen  in  the  greater 
number  of  criminal  cases  do  not  understand  the  indictment,  until  it 
is  explained  to  them  by  the  judge.    In  practice,  however,  no  incon- 
venience is  experienced  from   their  want  of  familiarity  with  iU 
phraseology.     Not  being  in  a  position  to  trust  to  their  own  unaided 
understanding  of  the  indictment,  the  gentlemen  of  the  jury  receive 
from  the  lips  of  the  judge,  and  receive  with  deference,  the  requisite 
statement  of  the  issues  which  they  are  required  to  try, — ^accompanied, 
it  may  be,  with  illustrations  and  qualifications  which  could  not  be 
properly  introduced  into  a  written  issue,  but  which  are  not  the  less 
essential  to  a  right  understanding  of  the  matter  in  controversy.    The 
judge  is  there  for  the  purpose  of  explaining  tiie  indictment.    If  he 
is  wrong,  counsel  are  at  liberty  to  correct  him.     If  the  issues  are 
doubtful,  counsel  may  address  the  court  upon  the  legal  bearings  of 
the  case,  and  ask  for  a  direction  in  conformity  with  their  views. 
In  all  this  there  is  nothing  to  perplex  or  embarrass  the  juryman ; 
and  the  absence  of  all  complaint  as  to  the  administration  of  justice 
in  our  criminal  courts,  is  a  satisfactory  proof  of  the  beneficial  results 
that  are  attainable  in  Scotland  under  a  system  of  practice  which  is 
identical  in  principle  witli  the  English  nisi  prius  procedure. 

To  the  English  mind,  it  will  appear  superfluous  to  insist  upon  the 
superiority  of  the  system  of  jury  trial  upon  the  pleadings  of  the 
parties  in  comparison  with  that  of  trial  upon  issues  adjusted  by  the 
court.  At  the  English  Assizes,  civil  actions  of  every  description 
have  been  tried  in  that  form,  from  the  earliest  times.  No  incon- 
venience, but  the  greatest  possible  benefit,  has  been  found  to  result 
from  the  power  thereby  given  to  the  presiding  judge.  £ven  at  a 
time  when  pleading  in  England  was  eminently  technical, — ^when  the 
dialectics  of  pleading,  not  limited  to  replication  and  rejoinder,  ranged 
to  rebutters  and  surrebutters,  and  I  don't  know  what  more  remote 
and  unnamed  steps  of  contradiction, — it  was  never  urged  as  an  ob> 
jection  to  that  system,  that  juries  could  not  be  made  to  understand 
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the  issues,  or  that  the  judges  could  not  be  entrusted  with  the  power 
of  explaining  them.  The  familiar  procedure  of  a  motion  for  a  new 
trial  has  ever  furnished  an  adequate  remedy  for  an  erroneous 
mling, — a  remedy,  however,  which  has  certainly  not  been  less 
sparingly  resorted  to  in  England  than  in  the  courts  of  our  own 
country. 

In  the  preceding  observations,  I  have  endeavoured  to  explain 
what  appears  to  be  defective  in  our  present  system  of  jury  procedure. 
That  jury  trial  in  civil  causes  has  been  less  successful  with  us  than 
it  has  been  in  England  and  Ireland,  is  a  fact  generally  recognised 
and  admitted.   It  has  failed  to  realize  the  expectations  of  its  founders ; 
and  it  has  so  failed,  simply  because  the  conditions  necessary  for  its 
successful  administration   have  been  neglected  or  misunderstood. 
At  the  first  endeavour  to  introduce  jury  trial   into  our  practice, 
attention  was  called  by  Mr  Commissioner  Adam  to  the  disadvan- 
tages under  which  the  experiment  laboured,  by  reason  of  our  diffuse 
and  inartificial  records,  and  the  consequent  necessity  of  preparing  at 
the  sight  of  the  court  the  issues  which  the  parties  ought  to  have 
prepared.     But  instead  of  amending  our  records  so  that  the  plead* 
ings  should  themselves  contain  the  very  questions  that  the  parties 
meant  to  try,  we  have  left  them  in  a  state  not  materially  different 
£rom  that  which  existed  at  the  institution  of  jury  trial  in  1815, 
thinking  to  gloss  over  the  defects  of  an  erroneous  system  of  plead- 
ing by  the  expedient  of  adjusted  issues.     I  believe,  however,  that 
those  of  our  lawyers  who  have  lately  given  attention  to  the  subject, 
are  for  tlie  most  part  disposed  to  admit  that  the  system  of  trial  upon 
adjusted  issues  is  a  failure,  and  that  resort  should  be  had  to  the 
system  of  trial  upon  the  record.    For  my  own  part,  I  have  long 
been  of  opinion  that  the  way  to  restore  the  confidence  of  the  public 
in  jury  trial  will  be  found  to  consist  in  the  adoption  of  the  English 
jury  system  as  a  whole,  along  with  the  power  of  amending  records, 
and  other  improvements  introduced  by  the  English  Common  Law 
Procedare  Act.     As  a  first  step  to  that  result,  our  articulate  conde- 
scendences and  answers  should  be  replaced  by  what  I  would  term  an 
issuable  system  of  pleading, — that  is  to  say,  a  system  under  which 
the  parties  will  state  their  pleas  in  the  very  words  which  they  desire 
to  have  affirmed  by  a  verdict  or  judgment.    In  the  next  place, 
it  is  necessary  that  some  single  authority — either  a  judge  or  one  of 
the  Divisions  of  the  Court — ^should  be  invested  with  the  power  of 
determining  finally,  and  without  appeal,  whether  a  case  is  or  is  not 
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to  be  appropriated  to  jury  trial.     If  it  is  so  appropriated,  the  case 
ought  to  be  sent  to  a  jury  at  once, — without  issues,  discussions  on 
relevancy,  or  any  other  preliminary  procedure.     Under  any  rational 
system  of  pleading,  the  judge  might  safely  be  entrusted  with  the 
function  of  informing  the  jury  what  the  questions  are  which  they 
are  summoned  to  try.     If  he  is  not  allowed  to  do  that,  there  is  little 
use  for  his  attendance ;  and  the  jury  may  just  as  well  be  left  to  their 
own  devices.     But  we  who  have  been  in  the  habit  of  attending  the 
criminal  courts,  and  who  have  noticed  the  care,  the  discrimination, 
and  the  perfect  impartiality  with  w^hich  our  judges  are  accustomed 
to  state  the  questions  in  issue  to  the  jury,  are  not  to  be  told  that 
those  learned  personages  cannot  be  trusted  to  do  the  same  thing  in 
civil  causes.     That  the  duty  will  be  efficiently  performed,  I  have 
not  the  slii^htest  doubt ;  and  I  trust  the  time  is  not  distant  when  a 
litigant  will  be  in  a  position  to  lay  his  case  before  a  jury  without  the 
necessity  of  preparing,  revising,  and  re-revising  an  elaborate  state- 
ment of  his  case,  and  then  having  to  fight  his  way  through  all  the 
courts  of  the  kingdom  for  permission  to  embody  in  an  issue  what 
he  has  averred  in  his  pleading. 

Members  of  the  legal  profession  are  generally  aware  that  one  of 
the  main  objects  of  the  Bill  lately  brought  in  by  the  Lord  Advocate, 
is  the  assimilation  of  pleading  and  jury  procedure  in  the  Court  of 
Session  to  the  existing  practice  of  Westminster  Hall,  as  embodied 
in  the  Common  Law  Procedure  Acts.  I  have  now  adverted  to  the 
leading  distinctions  between  English  and  Scotch  pleading  and  jurv 
practice,  and  have  indicated  the  nature  of  the  reforms  for  which  the 
sanction  of  the  Legislature  is  desired.  Jury  procedure  constitutes 
only  one  branch  of  a  measure  which  aims  at  the  consolidation  and 
improvement  of  the  whole  of  the  existing  regulations  in  relation  to 
Court  of  Session  practice.  I  have  thought  it  preferable,  however, 
to  confine  my  attention  to  the  most  prominent,  and,  as  I  venture  to 
think,  the  most  important  object,  of  the  Court  of  Session  Bill— an 
object  which  involves  a  principle,  and  which  for  that  reason  is  per- 
haps better  adapted  for  discussion  iu  this  place  than  the  Bill  itself 
would  be,  with  its  matters  of  technical  detail.  I  trust  that  the  ob- 
ject we  have  in  view,  the  improvement  of  civil  procedure  in  oar 
superior  courts,  may  command  some  share  of  the  attention  of  pro- 
fessional gentlemen  from  other  parts  of  the  United  Kingdom, — ^that 
the  results  of  their  experience  may  be  brought  to  bear  upon  the 
question,  and  that  we  may  have  the  advantage  of  their  support  in 
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onr  endeavoar  to  simplify  oar  procedare,  and  to  establish  something 
like  a  substantial  uniformity  of  process  in  the  supreme  courts  of 
the  United  Kingdom. 


THE  CIRCUITS. 

For  a  period  so  long  that  it  would  be  useless  to  compute  it  except 
by  centuries,  it  has  been  the  custom  of  the  Judges  of  the  High  or 
Sapreme  Court  of  Justiciary  to  make  progresses  through  the  length 
and  breadth  of  the  land,  exercising  their  functions  in  the  chief  cities 
and  towns,  from  Dumfries  in  the  south  to  Inverness  in  the  north, 
and  from  Aberdeen  in  the  east  to  Inverary  in  the  west.     How  they 
travelled  in  the  earliest  times  does  not  appear;   but  within  the 
memory  of  men  still  living,  their  Lordships,  with  all  their  attendant 
array  of  clerks  and  macers,  trumpeters  and  counsel,  used  to  '  ride 
the  Circuits,'  as  these  judicial  progresses  were  called.     Many  ludi- 
crous  incidents   thence   resulted;   for  neither  the   bench  nor  the 
clerk's  table  are  good  riding  schools.     It  was  all  very  well  for  the 
younger  advocates,  who  were  both  light  and  active ;  but  the  seniors, 
who  had  grown  stiff  and  heavy,  suffered  sorely.   At  length,  however, 
the  riding  went  out ;  the  judges  travelled  in  their  own  carriages, 
and  the  other  officials  and  counsel  went  by  the  Mail.     A  third  time 
everything   is   changed :  judges,  clerks,  trumpeters,  macers,  and 
counsel  go  like  common  creatures  by  the  railway ;  and  though  the 
civic  authorities  still  meet  Uhe  Lords'  at  the  station,  the  cavalcade 
which  takes  them  to  their  hotel  is  a  very  sorry  one,  composed  of 
hackney  coaches. 

With  these  changes  in  the  mode  of  travelling  the  Circuits,  great 
changes  have  taken  place  in  their  importance  as  public  institutions. 
^Vlien   *  the  Lords '  rode,  the  calendars  were  always  heavy,  and  in 
particular  the  number  of  capital  charges  was  very  great.     Sheep- 
stealings  forgery,  and  even  theil,  were  still  punished  with  death. 
When   ^  the  Lords '  posted,  the  calendars  were  gradually  getting 
lighter ;   and,  as  the  result  of  more  humane  legislation,  the  number 
of  capital  charges  was  gi*eatly  diminished.     Now  that  ^the  Lords' 
travel   b^*  railway,  there  is,  unless  at  Perth  and  Glasgow,  nothing 
for  thetn  to  do,  except  to  pronounce  sentences  of  penal  servitude 
upon  habit  and  repute  and  previously  convicted  thieves. 

We  have,  however,  as  yet  made  no  mention  of  the  civil  business 
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transacted  at  Circuit.    By  the  34th  section  of  the  Heritable  Juris- 
dictions Act  (20  Geo.  11.  c.  43),  a  right  of  appeal  to  the  Circuit 
was  given  from  the  final  decrees  of  all  inferior  judges  *  in  matters 
civil,  where  the  subject-matter  of  the  suit  did  not  exceed  in  value 
the  sum  of  L.12  sterling.'     In  consequence  of  this  provision,  which 
was  subsequently  extended  to  suits  of  the  value  of  L.25,  a  very  large 
number  of  appeals  were  taken  from  Sheriffs'  judgments ;  and  it  was 
no  uncommon  thing  for  the  Circuit  Courts  to  be  occupied  several 
days  in  hearing  them.     Counsel  of  standing  came  down  from  Edin- 
burgh to  argue  them,  and  very  keen  debates  often  ensued.    But  all 
this  was  changed  by  the  Sheriff  Court  Act  (16  &  17  Vict.  c.  80), 
which  by  its  22d  section  abolishes  all  review  in  cases  under  the  value 
of  L.26.     It  is  true,  by  the  Small  Debt  Act  of  1837  (1  Vict  c.  41), 
an  appeal  to  the  Circuit  is  made  competent,  on  certain  speciBed 
grounds,  against  decrees  for  sums  less  than  L.8,  6s.  8d. ;  and  this 
provision  was  extended  to  decrees  for  sums  less  than  L.12  by  the 
Sheriff  Court  Act.     But  the  enumerated  grounds  of  appeal— cor- 
ruption, or  malice  and  oppression,  on  the  part  of  the  Sheriff;  or 
incompetency,  including  defect  of  jurisdiction  and  wilful  deviations 
from  the  statutory  forms,  which  have  prevented  substantial  justice 
from  being  done — are  such,  that  practically,  except  when  the  Court 
or  the  counsel  are  more  than  ordinarily  adroit  in  driving  a  coach- 
and-six  through  an  Act  of  Parliament,  all  appeal  in  civil  cases  is 
excluded.     It  remains  to  be  mentioned,  that  under  one  or  two  spe- 
cial statutes,  such  as  the  recent  Salmon  Fisheries  Act,  a  very  limited 
appeal  is  given  to  the  Circuit.    But  the  business  thence  resulting  is 
exceedingly  trifling. 

Now,  the  question  arises,  whether  the  large  expense  attending  the 
holding  of  Circuit  Courts  is  justified,  considering  the  small  amount 
of  work  done  by  them.  We  are  quite  aware  that  some  persons 
would  object  to  this  mode  of  stating  the  question,  and  would  think 
that  it  is  not  a  matter  to  be  tested  in  this  way  at  all.  They  think 
that  the  appearance  of  the  Supreme  Criminal  Judges  in  the  various 
Circuit  towns,  and  their  holding  courts  there,  exercises  so  powerfol 
and  so  beneficial  an  influence  on  the  surrounding  population,  and 
especially  on  the  ill-disposed  members  of  it,  that  the  public  money 
is  well  spent,  though  the  cases  tried  are  exceedingly  few.  We  con- 
fess to  having  once  attached  great  weight  to  this  consideration,  but 
more  mature  reflection  has  led  us  to  change  our  opinion.  We  do 
not  now  believe  that  the  sight  of  two  elderly  gentlemen  in  scarlet 


THE  CIRCUITS.  557 

and  ivhite,  with  horse-hair  wigs,  strikes  terror  into  the  breast  of 
hardened  offenders,  particularly  when,  as  sometimes  happens,  these 
elderly  gentlemen  are  puisne  civil  judges,  glad  of  an  opportunity  of 
^  getting  out  their  horns '  (we  crave  pardon  for  the  familiarity),  and 
much  more  apt  to  wrangle  with  each  other  than  is  consistent  with 
judicial  decorum.  Putting  aside,  then,  this  view  as  undeserving  of 
support,  the  question  occurs,  whether  it  might  not  be  wise  to  adopt 
steps  for  increasing  the  work  of  the  Circuits,  and  thus  rendering 
them  more  worthy  of  the  expense  incurred  in  keeping  them  up. 
To  deal  with  the  criminal  business  first,  many  think  that  a  serious 
mistake  has  been  made  by  increasing  the  number  of  cases  sent  for 
trial  before  the  Sheriff-substitutes.  It  is  a  false  policy,  these  con- 
sider, to  commit  the  cognizance  of  so  many  offences,  and  the  ques- 
tion of  the  liberty  and  character  of  so  many  of  the  citizens,  to  inferior 
magistrates  such  as  the  Sheriff-substitutes.  We  confess  we  do  not 
sympathise  with  those  who  hold  this  opinion.  It  is  true,  some  of 
the  gentlemen  who  hold  these  ofiices  are  not  very  fit  for  them.  But 
the  proper  course  for  the  Government  to  take,  is  to  insist  that  none 
but  really  competent  persons  are  appointed  to  them.  If  this  were 
done,  then  there  exists  no  reason  why  the  present  system  should  not 
be  maintained.  It  is  very  satisfactory  to  know  that  the  same  result 
is  pointed  at  by  the  fact  of  the  marked  diminution  of  crime  still 
going  on.  At  the  recent  Social  Science  meeting,  Mr  Hill  Burton, 
the  Secretary  of  the  Prison  Board,  said  that  on  entirely  trustworthy 
evidence  it  appeared  that  there  was  not  one  half  of  the  crime  in 
Scotland  now  which  there  was  twelve  years  ago.  What  the  reason 
for  this  is,  we  do  not  now  pause  to  inquire.  But  the  fact  itself  sup- 
ports the  maintenance,  and  even  the  development,  of  the  present 
system  of  judicial  arrangement. 

We  come  now,  however,  to  consider  whether  the  civil  business  of 
the  Circuits  might  not  with  advantage  be  increased.  The  only 
direction  in  which  any  one  could  suggest  that  this  should  be  done, 
is  by  giving  greater  facilities  for  appealing  to  them  from  the  judg- 
ments of  the  Sheriffs.  Accordingly,  we  find  in  the  218th  section 
of  the  Court  of  Session  Bill,  now  attracting  so  much  attention  from 
the  public  and  the  legal  profession,  a  proposal  to  allow  either  party, 
in  all  civil  actions  instituted  in  the  inferior  Courts  below  the  value 
of  L.50,  to  appeal  to  the  Circuit  Court  from  the  final  judgment  of 
the  inferior  Court  *  upon  any  matter  of  law  or  competency.*  That 
there  should  be  an  appeal  in  such  circumstances,  and  on  these 
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gronnds,  we  are  quite  agreed  with  the  promoters  of  the  Bill.   Bat 
we  differ  from  thcfm  as  to  the  tribunal  before  whom  the  appeal  should 
be  brought.     All  experience^  both  ancient  and  modem,  has  shown 
that  for  civil  business  the  Circuit  is  an  exceedingly  bad  court. 
Doubtless  the  days  have  gone  by  for  ever,  in  which  judges  would 
hear  appeals  in  bed  or  after  dinner;  but  it  has  always  been  found 
quite  impossible  to  get  their  Lordships  to  give  that  attention  to  the 
appeals  which  they  readily  devote  to  the  criminal  trials.    When 
this  is  considered,  along  with  the  great  inconvenience  both  to  the 
Court  and  the  counsel, — ^that  there  are  no  printed  papers, — ^and  that 
it  is  almost  impossible  to  obtain  access  in  the  Circuit  towns  to  law 
books  either  for  consultation  or  use  in  Court,  we  think  we  have 
shown  enough  to  justify  our  conclusion,  that  nothing  should  be  done 
to  increase  the  civil  business  of  the  Circuits.     By  all  means,  as  vre 
have  already  said,  let  there  be  an  appeal  in  the  circumstances  set 
out  in  the  218th  section  of  the  Bill.     But  let  it  be  to  two  of  the 
Judges  of  the  Court  of  Session  sitting  in  Edinburgh.     Let  every 
facility  be  given  for  making  the  appeal  a  summary  one,  and  let 
effect  be  given  to  the  excellent  provision  in  the  Bill  as  to  the  pre- 
paration by  the  inferior  Judge  of  a  special  case,  setting  forth  the 
facts  necessary  for  the  determination  of  the  matter  of  law  or  com- 
petency on  which  the  appeal  is  grounded. 

Our  conclusion,  there&re,  is,  that  whether  as  Courts  of  criminal 
or  civil  jurisdiction,  the  Circuits  should  be  abolished.  All  the  civil 
appeals  we  have  suggested,  should  be  taken  to  the  Court  of  Session. 
Wherever  a  criminal  trial,  from  its  magnitude  or  intricacy,  requires 
delicate  handling,  it  should  take  place  before  the  High  Court  of 
Justiciary  in  Edinburgh.  Both  the  prosecution  and  the  defence 
will  then  be  enabled  to  have  the  benefit  of  the  best  forensic  assist- 
ance, which,  with  all  deference  to  both  sides  of  the  bar,  they  some- 
times lack  at  present.  The  power  of  pronouncing  sentences  of  penal 
servitude  should  be  given  to  the  Sheriffs.  In  the  first  instance  it 
might  perhaps  be  well  to  confine  the  power  of  inflicting  it  to  the 
Sheriffs-principal,  who  should  be  required,  as  they  might  very  well 
be,  to  hold  Courts  for  criminal  trials  more  frequently  than  they  do 
at  present.  Probably  it  would  be  right  arbitrarily  to  fix  that  no 
Sheriff  should  have  power  to  impose  a  sentence  of  penal  servitude  for 
more  than  say  ten  or  fifteen  years ;  and  of  course,  as  we  would  not 
propose  that  trials  for  proper  capital  offences  should  be  taken  before 
the  Sheriff,  these  would  have  to  go  before  the  High  Court,  unless 
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the  public  prosecutor,  on  calling  the  indictment,  minuted  that  he 
would  move  for  an  arbitrary  sentence  only. 

The  immense  population  and  frequent  crime  of  the  city  of  Glas- 
gow seem  to  render  it  necessary  that  extraordinary  provision  should 
be  made  for  the  trial  of  its  offenders.  What  we  would  suggest 
would  be,  that  twice  or  three  times  a  year  two  of  the  Judges  of  the 
High  Court  of  Justiciary — the  Lord  Justice-General, or  the  Lord 
Justice-Clerk  always  being  one  of  them — should  hold  special  sittings 
in  Glasgow,  carrying  with  them  the  officials  of  the  High  Court. 
These  special  sittings  would  of  course  be  during  the  vacations  of  the 
Court  of  Session,  and  the  leading  Crown  counsel  would  therefore 
be  enabled  to  attend  and  prosecute  in  person. 

Before  we  conclude  this  [)aper,  we  have  two  other  revolutionary 
suggestions  to  make.  The  first  is,  that  the  number  of  jurors  on  a 
criminal  trial  should  be  made  the  same  (twelve)  as  on  a  civil  trial ; 
and  that  the  rules  which  have  recently  been  introduced  as  to  the 
returning  of  verdicts  in  civil  cases,  should  be  extended  to  those  in 
criminal  cases.  There  seems  no  reason  in  the  world,  beyond  the 
merest  old-world  prejudice,  why  twelve  men  should  not  be  sufficient 
to  try  an  issue  in  a  criminal  as  well  as  in  a  civil  case.  The  con- 
venience to  the  public  from  such  a  change  would  be  very  consider- 
able, as  the  list  of  assize  might  consist  of  one-fifth  fewer  names  than 
it  does  at  present.  We  have  not  space  to  enter  at  present  on  the 
consideration  of  a  larger  measure  of  relief  to  which  the  present  class 
of  jurymen  may  fairly  lay  claim ;  we  mean  the  repeal  of  the  exists 
ing  exemptions.  The  exempted  class  includes  those  who  are  at  once 
the  most  highly  qualified  for  the  duty  by  intelligence  and  acquire- 
ments, as  well  as  the  best  able  to  support  the  expense  of  giving 
attendance  at  the  sittings. 

Our  last  suggestion  is,  that  there  should  be  introduced  into  the 
practice  of  the  Court  of  Justiciary  the  system  of  pleading  diets, 
which  has  worked  so  well  in  the  Sheriff  Courts.  This  change 
would  be  particularly  beneficial  if  our  larger  suggestions  were 
adopted,  and  the  heavier  cases  from  the  whole  country  were  taken 
to  Edinburgh.  But  whether  these  larger  suggestions  are  adopted  or 
not,  it  would  be  well,  we  think,  to  enable  the  prosecutor,  in  the  vast 
number  of  cases  in  which  the  panel  pleads  guilty,  to  save  the  country 
the  expense  of  the  citation  and  attendance  of  hosts  of  witnesses. 
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Digest  of  Caries  decided  in  the  Supreme  Courts  of  Scotlandj  and  on 
Appeal  to  tlie  House  of  Lords^  1852-1862 ;  containing  also  the 
Cases  decided  in  the  House  of  Lords  from  1726  to  1821,  in  con- 
tinuation of  the  Digest  by  Patrick  Shaw,  Esq.,  Advocate.  By 
NoiiMAN  Macpherson,  ANDREW  B.  Bell,  and  William 
Lamond,  Esqs.,  Advocates.    Edinburgh  :  T.  and  T.  Clark. 

A  GREAT  poet  of  our  century  has  reproduced  in  his  autobiography 
a  dream-picture,  in  which  he  has  imagined  the  extinction  of  the 
entire  body  of  ancient  h'terature,  save  two  volumes  which  a  traveller, 
escaping  from  the  catastrophe,  has  managed  to  carry  away  with 
him  on  the  back  of  a  dromedary.  The  works  which  the  illustrious 
author  has  selected  as  the  embodiment  of  what  is  most  valuable  in 
the  treasury  of  past  thought,  are  of  course  the  sacred  writings,  in 
the  first  place,  and  Euclid's  Elements,  in  the  second.  It  would  be 
interesting  to  learn,  in  view  of  a  similar  calamity  overtaking  tlie 
accumulations  of  legal  erudition  which  in  our  time  form  a  literature 
of  themselves,  what  kind  of  selection  would  be  made  by  those  whose 
avocations  in  our  country  necessitate  the  use  of  a  law  library. 
Some,  no  doubt,  recognising  the  primary  utility  of  works  of  prin- 
ciple, would  unhesitatingly  seize  upon  the  Soman  Digest ;  but  ve 
suspect  that  the  average  professional  artist  would  give  the  preference 
to  the  Digest  of  Mr  Shaw.  Perhaps,  on  the  score  of  present  utility, 
the  choice  might  be  successfully  defended ;  for  certainly  no  three 
volumes  in  the  Scotch  lawyer's  library  are  more  frequently  con- 
sulted, nor  could  any  be  less  conveniently  spared,  for  purposes  of 
daily  use.  To  these  volumes,  the  gentlemen  whose  names  are  pre- 
fixed to  this  notice  are  in  the  course  of  adding  a:  fourth.  The  first 
two  parts  of  the  new  volume  have  already  appeared,  and  we  under- 
stand that  the  rest  may  be  expected  about  the  end  of  the  year. 

It  is  unnecessary  that  we  should  say  anything  in  recommendatinn 
of  a  work  which  is  so  well  known,  and  so  much  esteemed  by  the 
practising  members  of  the  profession.  It  is  due,  however,  to  the 
compilers  of  the  new  volume,  that  we  should  express  our  opinion  with 
respect  to  the  manner  in  which  they  have  executed  their  task,— 
an  irksome  one,  doubtless,  but  one  from  which  some  professional 


NRW  BOOKS.  561 

advantage  may  be  reaped  by  those  engaged  upon  it,  in  the  shape  of 
increased  familiarity  with  the  sources  of  modem  law. 

The  vahie  of  such  a  work  as  the  Digest  is  not  to  be  measured  by 
the  mere  saving  of  mechanical  labour  in  consulting  one  index  of 
decisions  in  place  of  ten.     That  in  itself  is  of  course  a  saving  of  time, 
and  may  make  the  difference  between  gaining  and  losing  a  debate 
when  time  is  limited.     But  over  and  above  this,  it  is  to  be  observed 
that  the  indices  to  the  individual  volumes  of  the  reports  are  neces- 
sarily imperfect,  and  are  not  always  prepared  upon  one  and  the 
same  principle.     Such  imperfections,  and  the  want  of  uniformity, 
are  a  source  of  great  perplexity  in  consulting  the   reports ;   and 
accordingly  the  chief  duty  of  the  Digester  consists  in  classifying  the 
cases.     We  are  glad  to  say,  so  far  as  we  can  judge  from  the  portion 
now  before  us,  that  the  classification  of  rubrics  in  the  present  volume 
has  been  most  intelligently  and  successfully  accomplished.     The 
compilers  have  in  some  respects  improved  upon  the  former  volumes ; 
as  an  instance  of  which,  we  may  mention  the  abolition  of  an  un- 
meaning and  absurd  title,  yclept  '  Clause,'  and  the  distribution  of 
the  cases  under  their  appropriate  categories :  e.g.y  Entail,  Husband 
and  Wife,  Obligation,  Statute,  Succession,  Testament,  and  Trust. 
For  similar  reasons,  cases  which  would  formerly  have  been  entered 
under  the  title  *  Coal,'  are  relegated  to  the  several  categories  of 
Lease,  Minerals,  Superior  and  Vassal.     So  also  the  cases  formerly 
classified  under  *  Conditional  Contract'  and  *  Conditional  Bequest,' 
are  placed  respectively  under  Obligation  and  Trust,  cross  references 
being  always  given  in  place  of  the  digested  entries.     We  believe 
that  the  system  of  combining  synonymous  and  cognate  titles  would 
have  been  carried  out  even  to  a  greater  extent,  but  for  the  necessity 
of  adhering  in  the  main  to  the  order  of  classification  marked  out  in 
the  previous  volumes.     We  trust  that  when,  on  the  elapse  of  another 
decade,  it  becomes  necessary,  as  it  will  be,  to  combine  four  separate 
indices  into  one,  an  effort  will  then  be  made  to  classify  the  cases 
upon  a   more  philosophical  and  comprehensive  system  than  that 
originally  adopted  by  Mr  Shaw  from  Morrison's  Dictionary,  and 
which  is  recommended  mainly  by  the  consideration  that  use  has 
made  us  familiar  with  it 
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Reforms  in  tlie  Court  of  Session;  with  special  reference  to  the  pro* 
posed  Court  of  Session  Act.  By  an  Advocate.  Edinburgh : 
Edmonston  and  Douglas. 

The  author  of  this  pamphlet  has  rendered  an  important  service  to 
the  profession  by  its  opportune  publication  at  the  present  juncture. 
We  have  now  passed  the  stage  for  complaint  with  reference  to  Court 
of  Session  procedure,  and  have  arrived  at  the  period  of  action.  The 
opponents  of  reform  have  hitherto  professed  to  join  in  lamenting 
over  the  *  expense  and  delay '  of  the  system ;  though  they  would 
have  nothing  to  say  to  any  measure  bearing  the  impress  of  English 
ideas.  Of  course  they  knew  of  *  a  more  excellent  way ;'  and  many 
mysterious  gestures  and  enigmatical  phrases  were  palmed  upon 
the  unwary,  to  induce  the  belief  that,  albeit  capable  of  certain  im- 
provements, the  existing  system  of  practice  was  to  be  regarded  as  a 
sacred  legacy  of  the  ^wisdom  of  our  ancestors,'  and  as  near  as  possible 
to  *  the  perfection  of  human  reason.'  That  it  did  not  work  well,  was 
a  mere  accident, — a  wheel  or  so  wrong  in  the  gearing  of  the  machine, 
which  any  one  of  the  ^  perfectionist  school '  was  prepared  to  rectif? 
at  a  moment's  notice.  It  would  seem  now,  if  we  may  judge  from 
certain  recent  indications,  that  the  admission  of  imperfections  is  to  be 
retracted ;  and  that  a  policy  of  dogged  resistance  to  change  is  to 
succeed  one  of  vacillation  and  indecision.  We  do  not  regret  the 
attitude  assumed  by  these  parties.  It  is  well  that  the  public  should 
understand  the  principle  upon  which  the  opposition  to  the  assimila- 
tion of  civil  procedure  is  rested — the  principle  of  resistance  to  re- 
form because  reform  is  *  innovation.'  Let  this  be  but  thoroughly 
understood,  and  we  venture  to  predict  that  the  public  will  care  very 
little  for  professional  opposition.  The  public  are  not  given  to  criti- 
cise codes  of  procedure,  but  they  can  compare  two  systems  by  their 
results ;  and  we  are  not  sure  that  in  fastening  upon  the  proposed 
Court  of  Session  Act  the  reproach  of  English  origin,  the  opposi- 
tion are  not  unconsciously  making  use  of  an  argument  which  will 
be  its  strongest  recommendation  to  popular  favour. 

The  friends  of  Court  of  Session  reform  desire  nothing  more 
earnestly  than  that  the  profession  should  judge,  from  personal  study 
and  inquiry,  of  the  expediency  of  the  changes  proposed.  As  for  those 
who  have  not  leisure  or  inclination  for  personal  inquiry,  we  would 
especially  urge  upon  them  the  duty  of  hearing  what  can  be  said  in 
favour  of  the  proposed  reforms  by  othei*s  who  have  impartially 
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Studied  the  subject.    The  author  of  the  very  able  pamphlet  before 
us  is  no  mere  partisan  :  there  is  not  the  shadow  of  a  pretext  for  the 
supposition  that  his  pages  are  officially  ^  inspired.'     His  main  pro- 
positions were  announced  last  spring  in  a  series  of  articles  which 
appeared  in  an  Edinburgh  newspaper,  and  which,  as  he  tells  as, 
'  were  begun  some  time  before  it  was  known  that  a  bill  for  reform 
of  our  legal  procedure  was  in  contemplation.'     The  author,  there- 
fore, stands  on  independent  ground  in  regard  to  this  question ;  and 
no  one  who  has  perused  his  pamphlet  can  fail  to  see  that  he  has 
made  himself  thoroughly  conversant  with  all  the  details  of  the  ques- 
tion, and  tliat  he  is  very  highly  qualified  to  grapple  with  its  diffi- 
culties.    He  points  out  with  clearness  and  force  the  faults  of  the 
present  system — or  rather  want  of  system — which  we  have  so  often 
had  occasion   to  lament :  the  prolixity  of  our  pleadings,  and  the 
delay  in  bringing  the  record  to  a  conclusion  ;  the  uncertainty  attend- 
ing the  further  progress  of  the  action  ;  the  uselessness  of  issues  ;  the 
impossibility  of  amending  records  under  the  existing  system,  with- 
out doing  violence  to  the  most  elementary  conditions  of  its  existence. 
He  considers  the  possibility  of  ameliorating  the  present  code  of  prac- 
tice without  aiming  at  a  radical  alteration ;  and  he  arrives  at  the 
conclusion  that  very  large  changes  are  requisite  to  adapt  our  pro- 
cedure to  the  necessities  of  the  times.     Without  pledging  himself  to 
a  strict   support  of  the  Lord  Advocate's  bill,  the  author  gives  a 
frank  and  cordial  adhesion  to  its  principles  and  leading  provisions. 
While  disavowing  any  prejudice  either  for  or  against  the  English 
method  of  practice,  he  shows,  by  statistical  reasoning,  by  a  com- 
parison of  the  different  systems  upon  their  merits,  and  by  an  appeal 
to  past   experience,  that  the  profession  have  nothing  to  fear,  but 
much  to  hope,  from  an  extension  of  the  policy  of  the  legislation  of 
the  present  century,  the  tendency  of  which  has  been  to  bring  the 
practice  of  the  courts  in  different  parts  of  the  kingdom  into  closer 
proximity.     As  a  specimen  of  the  style  in  which  these  and  similar 
questions  are  treated,  we  conclude  our  notice  of  Mr  Lancaster's  very 
useful  and  interesting  argument  by  extracting  the  following  obser- 
vations upon  issues : — 

^  How  great  soever  may  be  esteemed  the  uses  of  issues,  there  cannot  surely 
be  two  opinions  as  to  the  means  by  which  we  arrive  at  them.  Never  was  any 
Bystezn  so  perfectly  contrived  **  how  not  to  do  it;"  the  circumlocution  office 
itself  is  thrown  into  the  shade.  The  meetings  before  the  Lord  Ordinary,  at 
which  nobody  can  be  forced  to  do  anything,  and  at  which,  therefore,  it  is  seldom 
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that  anything  is  done,  are  ingenious  devices  for  wasting  valoable  time  and  giiing 
counsel  unnecessary  fees.  It  is  absurd  to  allow  discussions  before  a  judge  wbo 
has  no  power  of  determining  the  matter  in  dispute.  Counsel,  though  sometimes 
rational,  are  not  always  reasonable,  animals ;  and  a  combination  of  reuonable 
counsel,  reasonable  agents,  and  reasonable  litigants  can  be  a  frequent  phenome- 
non only  in  the  millennium.  Consequently  the  debates  before  the  Lord  Ordi- 
nary are  for  the  most  part  altogether  thrown  away.  In  any  view  this  should 
be  changed.  But,  manage  it  as  we  will,  so  long  as  we  retain  issues  at  all,  we 
shall  have  that  greatest  of  all  evils— discussion  before  proof — wasting  time, 
spending  money,  disgusting  litigants,  and  every  day  increasing  their  tendency 
meekly  to  bear  injustice  rather  than  encounter  a  jury  trial. 

^  What)  then,  do  we  gain  as  a  recompense  for  this?  what  is  the  use  of  issues? 
It  is  said,  in  the  first  place,  that  they  explain  and  make  clear  to  the  jury  what 
it  is  that  they  have  to  try.  We  think  this  very  doubtful.  They  are  a  sort  of 
condensed  essence  of  the  condescendence  and  the  pleas ;  and  in  order  that  ihe 
condensation  may  be  sufficient,  it  is  often  requisite  to  employ  technical  language, 
which  must  be  Hebrew  to  a  jury.  They  never  can  state  the  thing  more  clearly 
than  it  is,  or  at  least  should  be,  stated  in  the  plain  language  of  the  record ;  and 
if  the  language  of  our  records  is  often  prolix,  that  is  a  very  good  reason  for 
striving  to  shorten  our  pleadings,  but  is  surely  no  reason  at  all  for  making  them 
still  longer  and  more  complex,  by  tagging  on  to  them  an  addition  at  best  super- 
fluous, commonly  a  new  element  of  discord.  Let  counsel  tell  the  jury  what  is 
the  point  to  be  tried :  if  they  difFer,  there  is  the  record  to  refer  to ;  if  thej  dis- 
agree in  their  interpretation  of  the  record,  there  is  the  judge  to  decide  between 
them.     Why  should  he  not  decide  at  the  trial  as  well  as  before  it  ? 

^  And  this  brings  us  to  the  second  argument  for  issues,  i.e.,  that  they  settle 
definitely  and  finally  the  point  in  dispute,  and  so  prevent  this  being  gone  back 
upon  after  the  expense  of  a  trial  has  been  incurred.  The  answer  is  short  and 
clear — they  don't  do  this,  and  it  would  not  be  desirable  that  they  should.  They 
were  intended  to  do  so ;  but  the  intention  has  been  frustrated  by  the  House  oi 
Lords.  The  Supreme  Court  of  appeal  has  held  that  an  appeal  from  an  inter- 
locutor settling  issues  is  competent  at  any  time,  **  in  jmt  cqussb''^  as  well  as  before 
trial ;  and,  therefore,  issues  do  not  now  determine  anything  at  all.  The  finality 
which  our  procedure  so  longs  for  is  not,  in  this  instance,  secured.  But  the 
attempt  aft«r  it  is  not  harmless.  The  object  indeed  is  missed,  but  a  good  deal 
of  incidental  mischief  is  accomplished  notwithstanding.  The  exactness  required 
in  issues,  and  the  finality  which  does  attach  to  them  during  the  trial,  invoWes 
serious  risk  of  miscarriage.  Parties  ore  tied  down  in  the  strictest  way— oo 
latitude  is  allowed — ^amendment  is  impossible  ;  and  consequently  the  smallest 
discrepancy  between  the  case  laid  and  the  proof  is  fatal.  In  short,  we  hare 
ingeniously  so  managed  matters  as  to  secure  for  ourselves  all  the  evils  of  finality, 
and  to  lose  all  its  supposed  advantages.^ — (P.  37.) 
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Poor-Rate. — By  arrangement  between  the  N.  L.  and  B.  Railway  Compani«. 
the  passengers  were  booked  through  and  carried  from  stations  on  the  N.  L.  line 
along  and  to  stations  on  the  B.  line,  the  N.  L.  Company  paying  over  out  of  the 
whole  fare  charged  a  fixed  sum  to  the  B.  Company  for  every  passenger  so  cv- 
ried,  such  sum  oeing  a  reasonable  one.  It  was  held,  that  in  ascertaining  tcff 
the  poor-rate  the  rateable  value  of  a  part  of  the  N.  L.  line  in  a  particular  parish. 
the  aggregate  of  the  sums  so  paid  over  to  the  B.  Company  was  to  be  thrown 
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altogether  ont  of  consideration. — {R,  y.  The  Vestry  and  Churchwardens  of  Si 
Pancrasj  82  L.  J.,  M.  Ca.  146.) 

Copyright  op  Design. — In  a  bill  to  restrain  the  infringement  of  a  design  for 
ornamenting  lace,  registered  under  the  5  &  6  Vict.,  c.  100,  compliance  with  the 
Act  is  safficiently  pleaded  by  aUeging  that  the  design  and  proprietorship  have 
been  duly  registered,  and  a  bill  containing  those  allegations  is  not  open  to  a 
demurrer  for  not  alleging  in  detail  that  the  plaintiff  has  complied  with  the 
various  requirements  of  the  Act.  And  if  a  defendant  insists  that  a  plaintiff  has 
lost  his  copyright  by  non-compliance  in  respect  of  matters  subsequently  to 
registration,  he  must  raise  the  defence  by  plea  or  answer. — {Sarazin  v.  Namely 
32  L.  J.,  Ch.  378.) 

Legacy. — F.  H.,  by  his  will,  gave  certain  annuities,  and  directed  that  they 
should  be  paid  by  his  trustees  out  of  the  rents  of  his  real  estate.  Testator  then 
devised  his  real  estates  to  trustees,  upon  trust  out  of  the  rents  and  income  to 
pay  the  annuities,  and  subject  thereto  upon  other  trusts.  F.  H.  died,  and  the 
rents  and  income  of  his  real  estates  were  insufficient  to  satisfy  the  annuities. 
It  was  held  the  gift  was  not  specific,  but  demonstrative,  and  that  the  deficiency 
must  be  paid  out  of  the  capital  of  testator's  residuary  personal  estate. — {Paget 
V.  Huish,  32  L.  J.,  Ch.  468.) 

Jurisdiction. — In  December  1859,  M.  J.  G.  eloped  from  her  husband,  J.  H. 

G.,  there  being  at  that  time  two  children  of  the  marriage.     Proceedings  for 

obtaining  a  divorce  were  immediately  commenced  by  J.  H.  G. ;  a  decree  nvti 

was  pronounced  on  the  13th  of  February  1861,  and  made  absolute  on  the  22d 

of  May  1861.     On  the  4th  of  May  1861,  M.  J.  G.  was  delivered  of  a  full-grown 

male  child.    In  order  to  determine  the  status  of  this  child,  J.  H.  G.,  in  January 

1862,  vested  L.2000  reduced  annuities  in  trustees,  upon  trust  for  *  all  and 

ever^  the  children  then  living  of  the  marriage  of  J.  H.  G.  and  M.  J.  G. ;'  and 

a  suit  was  instituted  seeking  that  the  rights  of  the  parties  interested  under  this 

settlement  might  be  declared,  and  the  trusts  of  the  settlement  might  be  carried 

out  under  the  direction  of  the  Court.     Held,  that  although  the  real  object  of 

the  settlor  might  be,  and  probably  was,  to  obtain  a  decision  from  the  Court 

that  the  child  in  question  was  illegitimate,  and  although  the  decision  of  the 

Court  might  affect  property  of  far  greater  value,  those  circumstances  were  not 

sufficient  to  warrant  the  Court  in  withholding  the  exercise  of  its  ordinary 

jurisdiction.     A  suit,  such  as  that  above  mentioned,  is  not  properly  a  fictitious 

suit,  but  is  rather  analogous  to  the  class  of  cases  in  which  a  fund  is  settled  on 

an  infant  with  the  view  of  founding  an  application  to  the  Court  respecting  the 

custody  of  the  infant's  person.     Semble — that  if  the  settlement  had  been  made 

by  a  mere  stranger,  with  a  malicious  or  impro})er  motive,  the  Court  could  have 

declined  to  exercise  jurisdiction. — {Gurney  v.  Gumey,  32  L.  J.,  Ch.  456.) 

Railway. — A  railway  company  is  bound,  under  section  14  of  the  Railways 
Clauses  Act,  1845,  to  construct  its  bridges  according  to  the  deposited  plans, 
notwithstanding  section  49.  A  bridge  forming  part  of  the  line  of  railway  is 
an  *  engineering  work'  within  section  14.  Lord  Justice  Knight  Bruce :  The 
14th  section  says,  ^  It  shall  not  be  lawful  for  the  company  to  deviate  from  or 
alter  the  gradients,  curves,  tunnels,  or  other  engineering  works  described  in 
the  said  plan  or  section,  except  within  the  following  limits,  and  under  the 
following  conditions,' — ^limits  and  conditions  which  do  not  extend  to  the  present 
case.  Then  the  49  th  enacts  that  ^  every  bridge  to  be  erected  for  the  purpose 
of  carrying  the  railway  over  any  road  shall  (except  where  otherwise  provided 
by  the  special  Act)  be  built  in  conformity  with  the  following  regulations.' 
Now  the  special  Act  here  incorporates  the  13th  and  14th  sections;  and  the 
proper  rational  construction  of  the  word  'accordingly,'  as  used  in  the  ISth 
section,  beyond  all  question  extends  it  to  the  limit  that  I  have  read  from  the 
depofdted  plan,  namely,  Hhe  turnpike  road  to  Cheltenham,  and  arch  45  feet 
span,  16  feet  high.'    Now,  what  the  company  are  desirous  of  doing  is  to  make 
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that  arcb  of  85  feet  epan,  which  is  there  required  to  be  of  45  feet  span.  In  my 
opinion,  it  is  a  direct  breach  and  infringement  of  the  contract  and  enactment 
under  which  the  bridge  was  to  be  made. — (The  Attorney' General  t.  The 
Tewkesbury  and  Malvern  Rail.  Co,^  32  L.  J.,  Ch.  482.) 

Solicitor  and  Guent. — Information  obtained  by  a  solicitor  from  a  third 
party,  though  while  acting  professionally  for  a  cUent,  is  not  privilegecL — 
Greenough  r.  Gaskell  not  followed. — {Ford  t.  Tennant,  32  L.  J.,  Cn.  465.) 

Vesting. — Testator,  by  his  will,  directed  the  interest  only  of  all  the  residae 
of  his  property  to  be  divided  into  as  many  equal  parts  or  shares  as  there  might 
be  children  of  N.  T.  W.,  share  and  share  alike,  as  each  of  the  said  children 
should  come  of  age ;  and  in  case  any  one  of  them  should  die  without  any 
children  of  their  own,  his  or  her  share  of  the  said  interest  should  devolve  to  the 
surviving  children,  share  and  share  alike,  and  so  on  successively  until  the  whole 
amount  of  the  said  residue  should  come  into  the  hands  of  the  grandchildren 
and  great-grandchildren  of  N.  T.  VY.  It  was  held,  first,  that  the  children  took 
immediate  vested  interests  in  the  shares,  subject  to  the  executory  sift  over,  and 
that  the  enjoyment  only  was  postponed  till  twenty-one;  secondly,  that  the 
children  took  life  interests  only,  ana  not  absolute  interests  in  the  shares ;  and, 
thirdly,  that  the  gift  to  the  grandchildren  and  great-grandchildren  of  N.  T.  W. 
was  not  void  for  remoteness,  as  in  the  event  of  a  child  dying  leaving  issue,  the 
death  of  that  child  was  the  period  at  which  the  class  of  persons  to  take  his 
share  was  to  be  ascertained. — {Wetherell  v.  Wetherell^  32  L.  J.,  Ch.  476.) 

Vesting. — A  testator  gave  certain  property,  including  a  sum  of  L.2700 
stock,  to  his  wife  for  life,  and  after  his  wife's  decease  as  to  L.800  part  of  the 
said  stock  upon  trust  for  his  daughter  A.  £.  Y.  as  therein  mentioned,  and  after 
the  decease  of  A.  E.  Y.,  in  trust  for  her  children  Hmng  at  the  time  oj  her  deceatt^ 
equally.  The  testator  subsequently  gave  L.1200,  further  part  of  the  said 
stock,  upon  trust  for  his  daughter  S.  A.  V.  in  similar  terms  to  those  used  with 
respect  to  the  gift  of  the  L.800  stock  to  his  daughter  A.  £.  Y. ;  and  after  the 
decease  of  his  baid  daughter  S.  A.  V.,  upon  trust  to  transfer  the  said  Lul200 
stock  to  all  and  every  the  children  of  his  said  last-mentioned  daughter  at  the 
same  time  and  in  the  same  manner  as  was  thereinbefore  mentioned  with  respect 
to  the  sum  of  L.800  for  the  benefit  of  his  daughter  A.  E.  Y.  It  was  held,  that 
a  child  of  S.  A.  V.  who  predeceased  her  mother,  took  no  share  in  the  fund. 
-'-{Swift  V.  Swift,  32  L.  J.,  Ch.  479.) 

Reference. — ^Where  a  sum  of  money  is  agreed  to  be  paid  for  work  and 
materials  upon  the  certificate  of  a  third  person,  if  such  third  person,  in  collu- 
sion with  and  by  the  procurement  of  the  person  who  has  agreed  to  pay,  impro- 
perly neglects  to  certify,  an  action  at  law  may  be  maintained  against  the  latter 
for  the  agreed  sum,  notwithstanding  the  certificate  was  made  a  condition  pre- 
cedent to  the  payment  of  the  money. — {Batterbury  v.  Vyse^  32  L.  J.,  Ex.  177.) 

Reference. — Plaintiff  agreed  with  defendant  to  empty  a  mill-pool  for  5d. 
a  cubic  yard  of  mud,  the  admeasurement  of  the  mud  removed  to  be  settled  by 
N. ;  and  if  any  dispute  arose,  the  dispute  to  be  referred  to  N.,  to  be  by  him  de- 
cided ;  and  it  was  neld,  that  although  the  former  part  of  the  agreement  was  not 
revocable,  the  latter  part  was  revocable. — {Mills  v.  Bayley^  32  L.  J.,  Ex.  179.) 

Auction. — The  presence  of  a  single  puffer  at  a  sale  of  goods  by  auction  is 
evidence  of  fraud,  whether  the  sale  be  advertised  to  be  without  reserve  or  no. 
Byles,  J. :  The  rule  of  the  common  law  is  perfectly  plain.  Wherever  there  is  a 
sale  by  auction,  whether  or  no  it  is  advertised  to  be  without  reserve,  and  it 
appears,  either  ifrom  special  notice  or  from  the  nature  of  the  transaction,  that 
the  goods  are  to  be  sold  to  the  highest  bidder,  then  the  presence  of  one  puffer 
is  some  indication  of  fraud.  This  is  a  rule  which  is  much  older  than  the  oldest 
law  of  England.  It  is  a  rule  of  general  morality.  *  ToUendum  est  igitnr  ex 
rebus  contrahendis  omne  mendacium.  Non  licitatorem  venditor,  nee  qui  con- 
tra asse  liceatur,  emptor  opponet.' — {Green  v.  Baverstock^  32  L.  J.,  C.  P,  181.) 


CXGLI8H  CASES.  567 

Calls. — ^To  an  action  for  calls  on  shares  in  a  joint-stock  compati j,  registered 
under  the  Joint-Stock  Companies  Act,  1856,  and  having  Table  6.  as  the  articles 
of  its  association,  it  is  no  answer  that  the  shares  were  taken  on  the  faith  of  a 
representation  in  the  memorandum  of  association  that  the  capital  was  to  be  a 
certain  named  sum,  and  that  the  intended  capital  was  not  and  could  not  be 
raised,  and  only  a  small  and  insignificant  number  of  shares  taken,  insufficient 
to  carry  on  the  business  of  the  company,  and  that  defendant  never  assented  to 
the  business  being  commenced  or  carried  on  with  the  shares  taken.  Pollock, 
C.  B. :  This  company  has  been  formed  and  registered,  and  it  is  an  existing 
company.  Then,  if  you  take  shares  in  a  company,  not  guarding  against  the 
liability  to  be  called  on  to  pay  the  calls,  you  are  liable  to  pay  them,  unless 
expressly  exempted.  The  question  then  arises.  Does  the  Act  of  Parliament 
create  any  exemption  ?  I  can  find  none.  On  the  contrary,  under  Table  B., 
the  governing  body  is  entitled  to  make  calls  the  moment  the  company  is  estab- 
lished ;  and  the  reason  of  that  is,  the  subscribers  for  shares  become  liable  to  pay 
any  call  upon  the  shares  subscribed  for  among  themselves. — {The  Ornamental 
Woodwork  Co,  (Lim.)  v.  Brown,  32  L.  J.,  Ex.  191.) 

Charter-party. — Declaration  on  a  charter-party,  made  at  Liverpool  by  the 
plaintiff  as  captain  and  the  defendant  as  charterer, — ^  That  the  ship  shall  take  a 
full  and  complete  cargo,  and  proceed  to  Sydney,  and  deliver  it  there  in  the 
usual  manner,  agreeably  to  bills  of  lading ;  in  consideration  whereof,  the  char- 
terer shall  pay,  for  the  use  and  hire  of  the  vessel  in  respect  of  the  said  voyage, 
L.1550  in  full,  on  condition  of  her  taking  a  cargo  of  not  less  than  1000  tons ; 
payment  to  be  made  as  follows,  viz.,  the  captain  to  receive  the  freight  payable 
abroad  as  per  bills  of  lading,  and  the  balance  to  be  paid  in  cash  on  delivery.' 
Averment,  that  all  conditions  were  performed,  and  all  things  happened  neces- 
sary to  entitle  the  plaintiff  to  maintain  the  action.  Breach,  that  defendant  did 
not  pay  the  balance  of  L.1550,  over  and  above  the  freight  payable  abroad  as 
per  bills  of  lading.  Plea,  that  the  ship  did  not,  nor  could,  take  a  cargo  of  not 
less  than  1000  tons  pursuant  to  the  condition,  but  could  and  did  only  take  a 
very  much  less  cargo.  It  was  held,  on  demurrer,  that  if  the  ship's  taking  a 
cargo  of  not  less  than  1000  tons  was  originally  a  condition  precedent,  defendant 
could  not  plead  it  in  bar  to  the  action,  having  had  a  substantial  part  of  the 
consideration  for  his  promise  to  pay. — (iW  v.  Dowie,  32  L.  J.,  Q.  B.  179.) 

Cheque. — A  draft  payable  to  order  is  not  rendered  void  by  being  post-dated  ; 
the  provisions  of  55  Geo.  III.,  c.  184,  s.  13,  and  21  &  22  Vict.,  c.  20,  being 
applicable  only  to  drafts  payable  to  bearer.  The  holder  without  indorsement 
of  a  draft  payable  to  order,  though  taken  by  him  bonajide  and  for  value,  has  no 
better  title  than  the  person  from  whom  he  took  it ;  and  such  holder  is  affected 
by  fraud,  of  which  he  hss  notice  before  he  obtains  the  formal  indorsement. — 
{Whistler  V.  Forster,  32  L.  J.,  C.  P.  161.) 

CoPTRiOHT. — ^If  a  print,  the  copyright  of  which  is  conferred  on  the  engraver 
or  publisher  by  the  Engraving  Copyright  Acts,  8  Greo.  II.,  c.  13,  and  7  Geo. 
IIL,  c.  38,  be  copied  by  the  process  of  photography,  this  is  a  copying  for  which 
an  action  may  be  maintained  under  the  17  Geo.  III.,  c.  57.  ituure — whether 
single  copies  by  hand,  or  a  transfer  of  the  design  to  an  article  of  manufacture, 
would  be  within  the  17  Geo.  III.,  c.  57.  Semble — per  Willes,  J.,  that  this  statute 
only  applies  to  a  production  of  copies  by  some  process  capable  of  multiplying 
the  number  of  copies  indefinitely.  Erie,  C.  J. — 'Ihe  question  is,  whether  a  pho- 
tographer who  has  taken  photographic  copies  of  a  print  is  within  the  meaning 
of  the  Act.  The  very  statement  of  the  question  makes  the  answer  self-evident. 
The  object  of  the  statute  was  to  secure  to  the  inventor  the  commercial  value  of 
his  article,  as  a  reward  for  making  an  object  of  attraction,  and  as  a  stimulant 
to  others  to  do  likewise.  A  photographic  copy  is  as  good,  if  not  a  better  copy 
than  any  other,  whether  it  be  on  a  large  or  on  a  small  scale.  It  is  not  the  ex- 
tent of  the  paper,  but  the  design  placed  upon  it,  and  the  ideas  which  that  design 
conveys,  that  are  the  source  of  pleasure.    Nor  does  it  appear  to  me  that  it 
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makes  any  difference  that  the  copy  is  produced  bj  &  procem  not  known  at  the 
time  the  statute  was  passed.  It  is  still  a  copy,  and  copying  in  any  manner  is 
prohibited  by  the  statute. — (Gambart  v.  £aU^  82  L.  J.,  C.  P.  166.) 

Game. — If  wild  rabbits  be  both  started  and  killed  on  the  same  estate,  they 
are  the  absolute  property  of  the  landowner,  and  not  of  the  captor — so  held  by 
the  Exchequer  Chamber,  affirming  the  judgment  of  the  Common  Pleas.  Wilde, 
B. — It  has  been  argued  in  this  case,  that  an  animal  ferx  naturaa  could  not  be 
the  subject  of  independent  property ;  but  this  is  not  so,  for  the  common  law  has 
affirmed  a  right  of  property  in  animals,  eyen  though  they  were/erss  nalurst^  if 
they  were  restrained  either  by  habit  or  enclosure  within  the  bounds  of  the 
owner.  ...  But  the  right  of  property  is  not  absolute,  for  if  deer,  fowls,  etc., 
attain  their  wild  condition  again,  the  property  in  them  is  said  to  be  lost.  The 
principle  of  the  common  law  seems,  therefore,  to  be  a  very  reasonable  one ;  for 
in  cases  where,  either  from  their  own  induced  habits  or  the  confinement  im- 
posed by  man,  there  has  been  brought  about  in  the  nature  of  wild  animals  the 
character  of  having  a  fixed  abode  in  a  particular  locality,  the  law  does  not  refuse 
to  recognise  in  the  owner  of  the  land  which  sustains  them  a  property  co-exten- 
sive with  this  state  of  things.  ...  It  is,  I  think,  too  late  now  for  the  Courts  of 
law  to  meet  this  change  of  circumstances  by  declaring  property  in  live  game. 
—{Blades  v.  Higgs,  32  L.  J.,  C.  P.  182.) 

Lands  Clauses  Consolidation  Act.— Plaintiff  was  lessee  of  certain  houses 
erected  and  in  course  of  erection,  situate  on  a  high  road ;  and  defendants,  a 
railway  company,  being  authorized  by  their  Act,  made  an  obstruction  and 
deviation  in  the  road  near  the  houses,  so  that  that  part  of  the  road  running  hy 
the  houses  was  no  longer  used  as  a  high  road,  and  the  access  to  the  houses  was 
made  less  convenient,  and  the  number  of  persons  passing  them  was  much  re- 
duced, and  the  houses  were  rendered  less  suitable  for  shops,  and  their  value  was 
greatly  diminished.  It  was  held,  in  error,  affirming  the  judgment  of  the  Queen's 
Bench,  that  plaintiff  had  received  such  a  special  damnification  beyond  the  rest 
of  the  public  from  the  railway  works,  that  he  was  entitled  to  compensation 
under  8  Vict.,  c.  18,  s.  68,  and  8  Vict.,  c.  20,  s.  6. — (Chamberlain  t.  7 he 
West'Eiid  of  London  and  Crystal  Palace  Rail  Co.^  32  L.  J.,  Q.  B.  173.) 

Marine  Insurance. — Plaintiff  effected  a  policy  of  insurance  on  6500  bags  of 
coffee,  ^  \N-arranted  free  from  capture,  seizure,  and  detention,  and  all  the  conse- 
quences thereof,  or  of  any  attempt  thereat,  and  free  from  all  consequences  of 
hostilities,  riots,  or  commotions.'  At  the  time  the  vessel  set  out  on  her  voyage 
from  Rio  de  Janeiro  to  New  York,  a  war  was  raging  between  the  Northern  and 
Southern  States  of  the  United  States  of  America,  and  as  an  act  of  hostility, 
persons  in  the  military  service  of  the  Southern  States  had  extinguished  a  light 
which  had  up  to  that  time  been  kept  burning  at  a  lightbiruse  at  Cape  Hatterae. 
The  captain,  from  ordinary  causes,  got  out  of  his  reckoning,  and  in  consequence 
ran  ashore  on  Cape  Hatteras.  If  the  light  had  been  burning,  the  captain  could 
have  seen  it,  and  could  have  avoided  the  damage.  When  the  ship  went  agitmnd, 
she  was  boarded  by  two  officers  in  the  military  service  of  the  Southern  States, 
with  some  show  of  taking  passession  of  her  and  her  cargo.  Certain  persons 
acting  in  the  employ  of  the  Northern  States  as  salvers  ihen  commenced  taking 
the  cargo  out  of  the  ship ;  they  took  out  120  bags,  when  the  ^soldiers  of  the 
Southern  States  again  interfered,  and  prevented  more  being  taken  out.  If  this 
interference  had  not  taken  place,  1000  bags,  in  addition  to  the  120^  bat  not 
more,  could  have  been  saved.  From  the  first  there  was  no  hope  that  the  ship 
could  be  got  off.  It  was  held  that  the  insurers  were  liable  as  for  a  partial  loss. 
That  as  the  1000  bags  would  have  been  saved  but  for  the  direct  act  of  the 
soldiers,  the  loss  of  these  was  covered  by  the  exception.  But  that  for  the  loea 
of  the  remainder  the  insurers  were  liable,  as  they  were  lost  by  the  perils  of  the 
sea ;  and  the  putting  out  the  light,  though  an  act  of  hostility,  was  too  remoteFy 
connected  witn  the  loss  to  be  consider^  as  the  cause  of  it,  and  so  bring  it 
within  the  exception.    It  was  also  held,  that  if  a  ship  and  cargo  be  reduced  to 
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lach  a  state  by  the  perils  of  the  sea  as  that  there  is  no  hope  of  recovery,  but, 
while  they  still  exist  ia  specie,  they  are  nominally  taken  possession  of  by  per- 
sona in  the  military  service  of  a  belligerent  state,  this  is  a  loss  by  perils  of  the 
sea,  and  not  by  capture. — {lonides  v.  The  Universal  Marine  Association,  32  L. 
J.,  C.  P.  170.) 

Medical  Act. — T.  and  S.  were  in  partnership  as  surgeons  and  apothecaries. 
At  the  time  when  the  services  were  performed  and  the  goods  supplied,  for 
which  the  present  action  was  brought,  T.  was  duly  registered  under  the  21  & 
22  Vict.,  c.  90,  but  S.  was  not.  S.  was  registered  on  the  morning  of  the  day 
on  which  the  cause  was  tried.  It  was  held,  the  requirements  of  section  32 
were  complied  with,  and  that  it  was  not  necessary  that  both  S.  and  T.  should 
have  been  registered  at  the  time  the  services  were  performed,  or  when  the  writ 
was  issued.  Also,  per  Erie,  C.  J.,  and  Byles,  J.,  that  even  if  S.  had  not  been 
registered  at  all,  T.  being  duly  registered,  the  action  was  maintainable. — 
(Turner  v.  Reynall,  32  L.  J.,  C,  P.  164.) 

Medical  Act. — The  21  &  22  Vict.,  c.  90,  gives  a  physician  who  is  registered 
under  the  Act  a  legal  right  to  recover  fees  without  a  special  agreement  for 
remuneration. — {Gibbon  v.  Budd,  32  L.  J.,  Ex.  182.) 

Negligence. — Defendant,  being  owner  of  premises  within  the  area  of  the 
Metropolis  Local  Management  Act,  and  having  authority  under  section  77  to 
construct  a  drain  from  thence  to  the  common  sewer,  contracted  with  H.  to  do 
the  work.  It  became  necessary  to  cut  a  deep  trench  from  the  premises  across 
the  footpath  of  the  public  highway  ;  and  the  drain  having  been  laid,  the  earth, 
etc.,  were  so  insufficiently  reinstated  under  the  footway,  that  a  subsidence  took 
place,  and  pLuntifif  passing  along  during  the  night  fell  into  the  hole,  and  was 
injured.  It  was  held,  that  by  the  general  rule  applicable  to  such  cases,  H.,  and 
not  defendant,  was  liable  for  the  negligence,  and  that  there  was  nothing  in  the 
110th  and  111th  sections  of  the  Act  (which  makes  it  imperative,  under  a 
penalty  of  so  much  per  day,  on  persons  breaking  up  the  streets  by  authority  of 
the  Act  substantially  to  reinstate  them  with  all  convenient  speed)  to  alter  the 
respective  liabilities  of  employers  and  contractors,  and  render  the  defendant 
personally  liable.— (Gray  v.  Pullen,  32  L.  J.,  Q.  B.  169.) 

Negligence. — Defendant,  a  buQder,  contracted  in  writing  with  local  com- 
missioners to  make  a  sewer.  He  verbally  underlet  to  N.  the  excavation  and 
brickwork  at  a  fixed  price  per  yard,  including  fencing,  watching  and  lighting, 
defendant  supplying  the  bricks  in  his  own  carts  and  removing  the  surplus  clay 
from  the  cutting.  N.  employed  men  under  him  by  the  day.  Defendant's 
name  as  contractor  was  over  the  door  of  an  office  near  the  works,  but  the  com- 
missioners employed  the  clerk  of  the  works.  DeiPendant  stated  that  if  the  work 
were  not  done  to  his  satisfaction  he  should  have  dismissed  N.  Owing  to  the 
insufficient  lighting,  plaintiff  fell  into  an  unfenced  part  of  the  excavated  trench, 
and  was  injured.  After  the  accident  N.  put  up  a  fence  and  a  light.  It  was 
held,  that  on  these  facts,  the  defendant  was  liable. — {Blake  v.  Thirsty  32  L. 
J.,  Ex.  189.) 

Poor-Rate. — ^The  property  of  a  gas  company  lay  in  five  townships,  of  which 
the  respondent  township  was  one,  and  consisted  of  lands  and  buildings,  with 
retorts  and  furnaces,  and  pipes  attached  thereto,  used  for  the  making  of  gas  ; 
of  buildings  used  as  storehouses  and  offices  ;  and  of  land  occupied  by  mains  and 
pipes.  The  property  in  the  respondent  township  consisted  of  the  lands  and 
buildings,  and  apparatus  for  making  the  gas,  aud  of  part  of  the  mains  and  pipes, 
which  passed  through  the  respondent  township  into  the  other  townships.  It 
was  held,  that  the  rateable  value  of  the  whole  of  the  property  of  the  company 
might  be  ascertained,  by  taking  from  the  latest  published  accounts  of  the  com- 
pany the  sum  of  the  annual  gross  receipts  for  sale  of  gas,  and  of  the  residuary 
products  from  the  materials  after  the  gas  had  been  made,  and  for  the  hire  of  gas- 
meters  and  fittings,  and  work  done ;  from  this  amount,  by  deducting  the  gross 
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expenditare,  the  net  receipts  might  be  obtained,  and  a  proper  sum  wonld  then 
have  to  be  deducted  for  tenants*  profits,  and  for  interest  on  capital,  rates  and 
taxes,  the  cost  of  renewal,  repairs  and  insurance  of  buildings  and  plant,  and 
renewal  of  the  mains.  It  was  held  also,  in  accordance  with  The  Queen  y.  MiU 
End  Old  Town,  and  The  Queen  t.  The  West  Middleux  Watencorks  Cmnpmy^ 
that  the  stations,  works,  buildings,  etc.,  ought  to  be  valued  as  fixed  property, 
deriving  some  additional  value  from  their  being  used  as  part  of  the  gas-worb. 
It  was  held,  also,  that  the  rateable  value  of  the  mains  and  pipes,  wmch  would 
be  the  residue,  after  deducting  the  net  rateable  value  of  the  stations,  works, 
buildings,  and  lands  within  the  respondents*  township  from  the  value  of  the 
whole  rateable  property  of  the  company,  must  be  apportioned  among  the  differ- 
ent townships,  not  simply  according  to  the  extent  of  the  mains  contained  in 
each,  but  keeping  in  view  also  the  fact,  that  part  of  them  contributed  directly, 
and  part  only  indirectly,  to  the  profits,  as  haid  been  held  in  The  Queen  v.  Tkt 
West  Middlesex  WaUrworks  Company.— {R,  v.  Tlte  Sheffield  United  Gaslight  Co.^ 
32  L.  J.,  M.  Ca.  169.) 

Poor- Rate. — The  E.  C.  Railway  Company  were  rated  to  the  poor-rates  of 
the  parish  of  A.,  in  respect  of  their  line  of  railway  running  througn  the  parish. 
The  company  made  a  gross  charge  to  their  customers  for  goods  carried  over  their 
line, — such  charge  including  not  only  the  carriage  along  the  line,  but  also  the 
various  services  rendered  at  the  stations  in  loading,  unloading,  etc.  No  appro- 
priation was  made  in  the  books  or  accounts  of  the  company  of  such  last  portion 
of  the  amount  charged  for  the  carriage  of  goods ;  but  according  to  the  clearing 
sjTstem  mentioned  in  the  Railway  Clearing  Act,  1848,  13  &  14  Vict.,  c  28, 
the  appellants  calculated  the  terminal  charges  upon  L.6036,  the  gross  parochial 
earnings  in  A.  to  be  L.2829,  and  they  contended  that  the  gross  amount  of 
parochial  earnings  was  the  difference  between  those  two  sums.  It  was  held,  the 
stations  were  to  be  treated  as  only  indirectly  contributing  to  the  profits  of  the 
line ;  that  the  amount  of  the  terminals,  and  the  amount  of  the  expenses  in- 
curred in  earning  them,  were  parts  of  the  general  earnings  and  expenses  of  the 
line,  and  were  to  be  treated  as  any  other  part  of  the  gross  receipts  and  out- 
goings, and  therefore,  that  the  appellants  were  wrong. — {R,  v.  The  Eastern 
Counties  Rail.  Co.,  32  L.  J.,  M.  Ca.  174.) 

Truck  Act. — If  an  artificer,  engaged  in  an  employment  which  comes  within 
1  &  2  Will.  IV.,  c.  37,  receives  of  his  own  accord  goods  at  a  shop  kept  by  his 
employer,  and  a  corresponding  amount  is  deducted  by  his  employer  from 
his  wages  at  their  next  settling,  this  is  a  payment  of  wages  in  goods  within 
the  meaning  of  section  3,  and  subjects  the  employer  to  the  penalties  of  section 
9.  If  payment  of  wages  has.  been  made  in  gooas,  no  subsequent  payment  of 
the  wages  in  cash  can  purge  the  offence  so  committed ;  the  provisions  of  the 
Act  which  declare  the  payment  void,  and  also  illegal  and  punishable,  being 
cumulative. — {Wilson  v.  Cookson,  and  Fishery.  Jones,  32  L.  J.,  M.  Ca.  177.) 

Company. — A  company  cannot  covenant  not  to  oppose  a  biU,  which,  if  passed, 
would  deprive  the  shareholders  of  the  protection  t^orded  by  the  Whamcliffe 
order.  Wood,  V.  C. — Though  a  public  company  may  apply  for  an  Act  of 
Parliament,  it  cannot  legally  covenant  with  a  third  party  to  do  so,  since  it 
would  thereby  render  its  funds  liable  in  the  event  of  its  not  applying.  Share- 
holders in  a  company,  the  directors  of  which  have  affixed  the  company^  seal  to 
an  agreement,  some  of  the  provisions  whereof  are  illegal,  are  entitled  to  hare 
the  agreement  set  aside,  so  far  as  it  is  ultra  vires,  leaving  the  operation  of  the 
rest  of  the  agreement  to  be  adjusted  by  litigation  or  otherwise  between  the  con- 
tracting parties. — Maunsell  v.  The  Midland  Great  Western  {of  Ireland)  Ra^ 
Co.,  82  L.  J.,  Ch.  613.) 
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A  General  View  of  the  Criminal  Law  of  England.  By  James 
Fitzjames  Stephen,  M.A.,  of  the  Inner  Temple,  Barrister-at- 
Law,  Recorder  of  Newark-on-Trent.    Macmillan  and  Co.    1863. 

This  book  has  already  attained  to  a  high  position  both  in  the  legal 
world  and  in  the  estimation  of  the  general  public.  It  is  not  a 
specimen  of  the  ordinary  stamp  of  English  law  books.  Such  books 
are  usually  written,  either  for  the  use  of  students  and  practitioners 
in  courts  of  justice, — ^in  which  case  they  are  so  crowded  with 
matters  of  detail  and  reference  as  to  be  unreadable  by  the  public, 
— or  they  are  written  by  men  who  are  waiting  for  business,  as 
advertisements  of  efficiency  on  the  part  of  the  author  in  some 
special  department  of  law,  and,  as  such,  are  addressed  to  solicitors 
and  agents,  jfrom  whom  the  writer  looks  for  his  reward.  Books 
written  with  either  of  these  objects  have  their  own  value;  and 
if  they  are  good  they  are  appreciated,  but  the  numbers  of  their 
readers  must  necessarily  be  limited  to  the  members  of  that  pro- 
fession for  whom  they  are  intended.  They  do  not  appeal  to  the 
reading  public ;  and  if  they  did,  the  public  would  not  listen  to 
them.  Mr  Stephen,  however,  does  appeal  to  the  public.  His 
book  is  addressed  to  it  as  well  as  to  the  legal  profession,  and  it  has 
met  with  appreciation  on  both  sides.  '  It  is  intended  neither  for 
practical  use,  nor  for  an  introduction  to  professional  study.  Its  ob- 
ject is  to  give  an  account  of  the  general  scope,  tendency,  and  design, 
of  an  important  part  of  our  institutions,  of  which  surely  none  can 
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have  a  greater  moral  significance,  or  be  more  closely  connected  with 
broad  principles  of  morality  and  politics,  than  those  by  which  men 
rightfully,  deliberately,  and  in  cold  blood,  kill,  enslave,  and  otherwise 
torment  their  fellow-creatures.'  It  is,  in  short,  a  very  successful 
attempt  to  treat  what  appears  to  be  strictly  professional  topics  in  a 
popular  way,  or,  at  least,  to  throw  a  sufficient  amount  of  interest 
round  a  difficult  subject,  as  to  make  it  intelligible  and'  valuable  to 
the  majority  of  people.  And  it  is  no  light  task  to  handle  easily, 
and  at  the  same  time  thoroughly,  such  a  subject  as  the  general 
scope  and  bearing  of  the  Criminal  Law  of  England,  without  dero- 
gating from  its  dignity.  Yet  Mr  Stephen  succeeds  in  doing  so ;  and 
his  success  is  mainly  due  to  his  natural  subtlety  of  mind,  his  dear 
logical  reasoning,  the  originality  of  his  speculation,  a  perspicuous 
and  polished  style,  an  arrangement  that  proves  at  once  the  perfect 
mastery  of  his  subject,  and  an  educated  and  scholar-like  tone,  that 
is  not  always  met  with  in  legal  treatises. 

The  volume  commences  with  an  historical  sketch  of  English 
criminal  law,  and  is  then  divided  into  three  parts — Crime,  Procedure, 
and  Evidence,  which  are  severally  treated  at  considerable  length. 
The  historical  chapter  is  the  least  satisfactory  portion  of  the  booL 
History  is  not  the  author's  strong  point.  Much  of  the  chapter  is 
compiled  with  great  ability  and  conciseness;  the  right  points  are 
taken  up,  and  the  nail  is  hit  upon  the  head,  but  there  is  no  spirit  b 
the  strokes.  Mr  Stephen's  heart  does  not  seem  to  be  in  the  details  of 
history.  He  has  no  afiection  for  history  or  interest  in  it ;  but  to  make 
his  work  complete,  he  has  been  compelled  to  touch  upon  it.  The  re- 
suit  is,  a  want  of  thoroughness  and  a  failure  in  the  working  out  of 
minute  details ;  and  these  drawbacks  give  this  chapter  the  appear- 
ance of  a  fragment  of  a  greater  work.  It  is  more  like  a  student's 
abridgment  of  a  history  of  criminal  law,  than  what  it  professes  to 
be,  an  introduction  to  a  philosophical  treatise  upon  the  subject  It 
is  only  fair  to  say,  that  the  author  does  not  purpose  to  give  an  ex- 
haustive account  of  the  historical  growtli  of  criminal  procedure.  ^  I 
have  designedly,'  he  says  ^  omitted  everything  which  did  not  seem  to 
me  essential  to  the  observations  which  I  pn^pose  to  make  on  the 
difierent  parts  of  our  system.'  Those  omissions,  however,  are  to  be 
regretted ;  because  if  this  book  is  intended  to  take  the  position  of  a 
really  great  book  on  criminal  law,  and  if  permanent  and  not  transient 
popularity  is  desired,  it  ought  to  have  contained  more  than  the  e)e» 
ments  of  a  good  history. 
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It  is  in  the  remaining  portion  of  liis  book   that  Mr  Stephen's 
strength  lies.    In  the  more  philosophical  portions,  those  namely 
upon  crime  and  evidence,  he  appears  at  his  best.    In  these  chapters 
be  raises,  discusses,  and  answers  a  variety  of  questions,  that  are 
thoroughly  congenial  to  his  mind.     As  they  are  introduced  one 
after  another, — now  as  to  the  relation  of  criminal  law  to  morality, — 
DOW  as  tospedfic  criminal  intention, — now  as  to  insanity  and  the  re- 
lation of  it  to  responsibility  and  intention;  or  again,  as  to  the  nature 
of  evidence  and  belief,  the  classification  of  evidence  as  direct  and 
circumstantial,  the  rules  as  to  the  competency  or  incompetency  of 
witnesses, — as  these  questions,  and  other  kindred  topics  arise,  Mr 
Stephen  enters  on  bis  work  with  pleasure.     Whether  as  an  oppo- 
nent or  a  partisan,  no  one  can  fail  to  be  interested  in  the  manner  in 
which  these  questions  are  discussed.     And  if  at  times  we  are  inclined 
to  doubt  the  utility  of  the  results  that  are  arrived  at,  and  to  say  that 
the  author^s  love  of  running  matters  up  to  principles,  and  of  specu- 
latbg  from  a  distance  with  a  shrewd  and  almost  ultra-practical  sense 
on  human  nature  and  social  life,  may  be  carried  to  extremes,  we 
cannot  fail  to  admire  the  power  of  mind,  the  suggestiveness  of  the 
remarks,  and  the  subtlety  of  speculation  which  are  displayed  in 
these  discussions. 

It  is  not  our  purpose  to  enter  into  a  minute  criticism  of  Mr 
Stephen's  views  on  the  various  important  subjects  tliat  are  discussed 
in  this  volume.  That  has  been  done  already  in  the  periodicals  of 
the  day,  and  would  be  out  of  place  here.  Neither  do  we  purpose  to 
dwell  upon  the  accounts  of  celebrated  cases  which  are  introduced  at 
length  at  the  end  of  the  volume,  to  illustrate  the  distinguishing 
characteristics  of  English  and  French  procedure.  It  is  enough  to 
call  attention  to  the  manner  in  which  these  cases  are  narrated.  No 
better  model  of  criminal  reporting  could  be  found;  and  any  one  who 
values  clearness,  impartiality,  precision,  and  terseness  in  such  re- 
ports, will  find  them  most  instructive.  Instead  of  dwelling  on  these 
subjects,  we  propose  to  take  Mr  Stephen  s  volume  as  a  text-book, 
and  to  attempt  to  convey  a  general  idea  of  the  working  of  French 
and  English  criminal  practice,  and  to  show  wherein  these  two 
systems  are  superior,  and  where  inferior,  to  our  own. 

All  crimifial  procedure  is  carried  on  upon  one  of  two  principles, 
or  some  modification  of  these  principles.  When  a  crime  has  been 
committed,  the  examination  into  the  circumstances  takes  the  form 
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either  of  a  litigation  or  of  an  investigation.  It  is  either  a  {mvate 
matter  between  two  parties  to  be  oondncted  through  the  agency  of 
the  injored  party^  in  which  case,  he  demands  the  punishment  of 
the  aggressor,  and  the  judge  moderates  between  them ;  or  it  is  a 
public  matter,  in  which  the  State  is  interested,  and  in  that  esse  it 
assumes  the  form  of  a  public  inquiiy  into  the  truth  of  the  matter, 
and  the  public  demand  the  punishment  of  the  criminal.  This  raaj 
be  shortly  expressed  by  saying,  that  a  trial  may  be  viewed  as  a 
litigation  or  as  an  inquisition.  It  may  be  a  question  as  to  which  is 
the  true  mode  of  procedure ;  or  perhaps  when  the  advantages  and  dis- 
^vantages  of  the  two  systems  are  weighed  together,  it  may  appear 
that  the  most  satisfiustory  method  of  conducting  criminal  work,  and 
the  most  conducive  to  the  suppression  of  crime,  is  a  combination  of 
the  two  systems. 

As  we  proceed  in  the  consideration  of  this  subject,  it  will  appear 
that  the  English  system  is  as  nearly  as  possible  purely  litigious,  the 
French  system  purely  inquisitorial,  and  that  the  Scotch  system, 
though  inclining  more  to  the  litigious  than  the  inquisitorial,  is  in 
reality  a  combination  of  the  two. 

The  English  system  of  procedure,  we  say,  is  as  nearly  as  possible 
purely  litigious.  It  consists  of  four  steps:  the  detection  and  appre- 
hension of  offenders,  the  preparation  of  the  case  for  trial,  the  trial 
and  sentence,  and  the  execution  of  the  sentence.  It  is  with  the  two 
first  steps  that  we  are  more  immediately  concerned.  The  trial  is 
conducted,  with  some  slight  differences  in  procedure,  much  as  it  is 
with  us  in  Scotland,  on  the  litigious  principle.  It  is  unneoesaary  to 
describe  the  process. 

When  a  crime  lias  been  committed,  it  is  at  once  brought  under 
the  notice  of  the  police  authorities.  They  intrust  the  case  to  some 
individual  policeman,  who,  after  inquiry,  brings  the  person  oo 
whom  his  suspicions  fall,  before  the  justices  in  petty  sessions.  It  is 
their  duty  to  investigate  the  grounds  of  suspicion.  This  investiga- 
tion is  conducted  in  the  simplest  manner.  No  questions  are  put  to 
the  accused,  and  no  public  officer,  of  responsibility  conducts  the  ex- 
amination of  the  witnesses.  The  wh<de  business  is  in  the  hands  of 
the  magistrate's  clerk,  who  is  generally  an  attorney  of  some  standing 
and  experience.  He  attends  the  petty  sessional  court,  arranges  the 
order  of  business,  takes  down  the  deposition  of  the  complainant  and 
his  witnesses,  reads  over  the  depositions  to  the  witnesses,  weighs  the 
evidence,  points  out  flaws,  suggests  improvements,  advises  the  bench, 
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and  generally  acts  as  quasi  prosecutor, — not  that  he  is  in  any  manner 
recognised  as  such,  neither  do  snch  duties  come  within  the  scope  of 
his  office,  but  owing  to  the  want  of  a  public  prosecutor,  and  the 
incompetence  of  the  magistrates,  who  do  not  profess  any  great  legal 
knowledge,  he  is  obliged  to  assume  this  responsibility.  If  the  result 
of  this  examination  is  such  as  to.  cast  grave  suspicion  upon  the 
accused,  and  he,  after  hearing  the  depositions  of  the  witnesses  read 
over  to  him,  is  unable  or  unwilling  to  explain  his  conduct,  he  is 
committed  to  stand  his  trial  either  at  the  sessions  or  the  assizes,  and 
the  case  then  enters  upon  its  second  stage.  So  far,  the  only  official 
on  whom  anything  like  responsibility  could  fall,  is  the  prosecuting 
policeman ;  the  only  judges  under  whose  jurisdiction  the  accused  has 
been  brought,  the  justices  in  petty  sessions ;  and  the  only  lawyer 
connected  with  the  case  either  for  the  prosecution  or  the  defence,  is 
the  justices'  clerk. 

In  the  second  stage  there  is  no  very  material  change.  The  pro* 
secnting  policeman,  indeed,  plays  a  secondary  part,  and  the  pre- 
paration of  the  case  is  left  in  the  hands  of  the  prosecuting  attorney. 
He  is  in  no  sense  of  the  word  a  public  officer.  He  prepares  the 
case  for  trial  exactly  as  he  would  prepare  a  civil  case,  and  on  the 
same  terms :  that  is  to  say,  he  is  paid  by  his  employer,  the  pro- 
secutor, who  is  bound  over  under  heavy  penalties  to  follow  out  his 
information  by  a  prosecution.  In  some  cases,  and  in  certain  circuit 
towns,  the  prosecuting  attorney  is  entitled  to  receive  an  allowance 
from  the  public,  but  this  is  by  no  means  the  rule ;  and  when  it  does 
exist,  the  allowance  is  so  small  that  it  would  not  repay  an  attorney, 
in  respectable  practice^  to  take  up  the  cases,  or  at  least,  to  do  them 
justice.  Hence,  they  are  sought  aft;er  by  an  inferior  class  of 
attorneys,  who  hope  by  some  means  or  another  to  make  something 
out  of  them.  They  receive  the  depositions  of  the  witnesses  from  the 
magistrates'  clerk,  copy  them  out  in  the  form  of  a  bruaf,  and  hand 
them  over  to  counsel,  generally  speaking  in  court,  on  the  day  of 
trial,  and  the  case  for  the  prosecution  is  conducted  to  its  conclusion 
very  much  iu  the  same  way  that  the  case  for  the  defence  is  in  the 
majority  of  instances  conducted'  in  Scotland,  and  without  much 
more  elaborate  preparation. 

The  accused,  on  the  other  hand,  has  every  advantage  for  his  de- 
fence, and  some  that  are  unknown  in  this  country.  He  has  certain 
facilities  that  are  not  granted  to  a  defendant  in  a  civil  action*  He 
can  employ  counsel  and  attorneys,  he  can  subpoena  his  witnesses,  he 
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is  entitled  by  Act  of  Pariiament^  to  a  copy  of  the  depositions  of  the 
witnesses  against  him,  at  a  small  price  (l^d,  for  every  folio  of  ninety 
words) ;  or,  if  he  wishes  to  inspect  them  at  his  trial,  he  may  do  so 
without  fee  or  reward;  and  by  the  custom  of  the  bar,  he  may,  if  he 
pleases,  call  upon  any  .barrister  in  court,  when  he  is  brought  up  to 
be  tried,  to  undertake  his  defence  for  the  fee  of  L.l,  3s.  6d.,  the 
depositions  serving  the  purpose  of  a  brief.     Besides  this,  he  has 
always  a  chance  of  escape  before  his  trial,  in  the  presentment  to«the 
grand  jury.    The  prosecuting  policeman  here  again  appears  upon 
the  field.     He  collects-  and  marshals  the  witnesses,  and  takes  them 
to  the  grand  jury  room,  and  the  Bill  is  presented  to  the  foreman,  who 
has  the  depositions  before  him.    The  grand  jury  consist  of  respect- 
able merchants  and  tradesmen  at  sessions,  of  country  gentlemen  at 
assizes,  who,  for  the  most  part,  are  as  ignorant  of  criminal  law  as  the 
witnesses  whom  they  examine.    They,  however,  have   no  profes- 
sional assistance,  not  even  the  magistrates'  clerk.    Their  investiga- 
tion is,  therefore,  of  the  roughest  and  most  general  kind;  but  with 
them  rests  the  entire  responsibility  of  the  trial.    If  they  bring  in  a 
true  Bill,  the  prisoner  is  arraigned ;  if  not,  he  goes  free. 

On  the  most  cursory  Consideration  of  this  system,  many  very 
palpable  defects  are  apparent.  If  the  true  object  of  criminal  juris- 
prudence, and  the  whole  machinery  of  criminal  procedure  be  the 
detection  and  the  repression  of  crime  and  the  punishment  of  the 
guilty,  it  is  clear  that  the  English  system  does  not  effect  this 
purpose.  It  is  perfectly  obvious  tliat  in  this  sort  of  desultory  pro- 
cedure many  criminal  acts  must  remain  undetected  or  uninvesti- 
gated ;  and  when  investigated,  many  guilty  criminals  must  escape 
through  a  deficiency  of  evidence  or  a  &ulty  management  of  the 
case.  These  two  evils  flow  from  the  same  source,  the  want, 
namely,  of  some  i*espon8ible  person  to  conduct  the  machinery  of  a 
criminal  inquiry  and  trial.  Owing  to  this  want,  many  crimes 
are  committed  in  England  that  are  overlooked.  A  poor  man  has 
been  deeply  injured.  He  is  ignorant  and  stupid,  and  does  not  kno^ 
to  whom  he  should  apply  if  he  wishes  to  get  the  person  who  injured 
him  convicted.  There  is  no  procurator-fiscal  to  whom  he  can  carry 
his  complaint ;  and  if  he  goes  to  the  police  authorities,  he  knows 
that  he  has  to  bear  the  whole  expense  and  annoyance  of  what  may 
be  to  him  a  ruinous  law-suit,  even  if  he  gains  a  conviction.  The 
man  who  did  him  wrong  may  be  a  poor  man  like  himself.  If  he 
*  6  &  7  Wm.  IV.,  c.  114-133  ;  11  &  12  Vict.,  c.  42,  b.  27. 
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prosecute,  what  is  the  result  t  The  whole  expense  falls  on  him ; 
and  beyond  the  satisfaction  of  seeing  another  man  punished,  he  can 
get  no  reparation, — ^for  no  sum  awarded  to  him  by  the  country  can 
amount  to  anything  like  his  actual  charges.  Or  the  accused  may 
be  a  wealthy  man,  and  by  his  wealth  he  buys  off  his  prosecutor ;  or 
if  the  prosecutor  is  not  available  to  money,  he  buys  off  some  witness 
material  to  the  case,  and  in  either  event  the  crime  is  unpunished  and 
justice  is  defeated.  Again,  owing  to  the  haphazard  manner  in  which 
criminal  information  is  procured,  how  many  momentous  crimes  do 
we  hear  of  that  never  are  discovered.  Take  the  Koad  murder,  for 
instance,  within  late  years.  -  What  a  burlesque  of  justice  that  un- 
punished crime  has  been  !  Is  it  likely  or  even  possible  that  such 
abortive  attempts  at  investigation  could  have  existed  in  this  country 
under  our  thoroughly  organized  system  of  procedure  t  In  the  whole 
annals  of  our  criminal  records,  such  a  flagrant  mockery  of  justice 
does  not  exist.  It  is  possible,  that  under  our  ^  Not  Proven  verdict,' 
the  real  criminal,  whoever  he  or  she  may  be,  might  have  escaped 
the  last  punishment  of  the  law.;  but  under  any  circumstances,  a 
public  investigation  would  have  taken  place,  and  the  verdict  of  a 
jury  would  have  been  returned,  which,  be  it  one  of  acquittal  or  of 
condemnation,  would  at  least  have  been  more  satisfactory  to  the 
public  than  the  mysterious  uncertainty  that  at  present  shrouds  that 
tragedy. 

But  it  is  not  only  as  it  affects  the  accused,  that  the  English 
system  of  procedure  is  defective.  It  is  no  less  faulty  in  its  bearing 
on  the  legal  profession,  or  at  least  on  that  branch  of  it  which  con- 
cerns itself  with  Criminal  law.  In  the  evidence  brought  out  before 
the  Select  Committee  on  Public  Prosecutors  in  1856,  there  are  reve- 
lations of  corrupt  practices  on  the  part  of  criminal  attorneys,  which 
prove  beyond  all  question  that  the  absence  of  responsible  public 
prosecutors  is  fatal  to  honest  dealing.  It  appears  from  that  evidence, 
that  no  respectable  attorney  who  has  any  other  business  will  under- 
take the  case  of  a  poor  man  who  cannot  afford  to  pay  him  well,  and 
in  consequence,  such  cases  will  either  come  to  nothing,  or  fall  into 
the  hands  of  a  low  class  of  attorneys.  The  tendency  therefore  of 
matters  is,  that  inferior  and  unscrupulous  practitioners  have  a 
monopoly  of  criminal  business,  and  in  them  is  invested  the  power  of 
letting  the  guilty  escape  and  of  harassing  the  innocent.  Money 
is  everything  in  their  eyes :  honour  or  justice  is  unknown  among 
them.     They  will  bribe  the  prosecuting  policeman  to  place  in  their 
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hands  the  prosecutions  that  he  has  commenced  before  the  josdoes. 
Thej  will  extort  money  from  the  accused,  to  delay  or  stave  off  a 
prosecation,  and  will  connive  at  their  escape  if  they  are  forced  to 
trial.    They  will  urge  groundless  prosecutions  against  innocent 
men  who  will  not  buy  them  off.    They  will  embezzle  money  paid  to 
witnesses,  and  they  will  swell  the  list  of  witnesses  to  an  unnecessary 
extent,  in  order  that  they  may  increase  their  gains,  and,  after  all,  they 
will  fail  in  their  conduct  of  the  case  from  lack  of  that  vigilance  and 
activity  which  is  essential  for  the  true  administration  of  justice. 
There  is  but  one  remedy  for  all  these  evils,  and  that  is,  the  appoint- 
ment of  a  paid  and  responsible  official  and  his  staff  of  subordinates, 
branching  over  the  whole  country,  whose  business  it  is  to  attend  to 
criminal  matters.    This  is  the  trlie  remedy,  and  it  has  not  be&i 
overlooked  in  England.     The  Commission  of  1856  was  appointed 
for  the  solo  purpose  of  considering  the  desirability  of  establishing 
public  prosecutors  in  England,  and  the  question  has  been  mooted 
constantly  in  legal  societies  and  periodicals  during  the  last  few  years ; 
and  only  last  August  we  find  the  result  of  these  inquiries  put  in  the 
following  terms,  in  a  sensible  article  on  Criminal  Procedure  in  the 
Law  Magazine:^  *  It  is  plain  that  there  is  an  important  defect  in 
the  machinery  of  our  criminal  procedure.     Some  official  is  wanting 
to  whom  the  injured  shall  be  able  to  come,  as  of  right,  for  advice ; 
to  whom  the  police-officer  shall  come  for  instruction  and  direction 
in  all  cases  of  emergency  or  difficulty ;  to  whom,  not  merely  as 
amicus  curicBy  but  as  an  assistant,  responsible  for  the  proper  manage- 
ment of  each  case,  the  justices  may  always  turn  for  information ; 
and  lastly,  to  whom  the  innocent  accused  may  submit  the  indicia 
of  his  innocence,  with  the  confidence  that  they  will  be  carefidly, 
conscientiously,  and  impartially  examined.    This  officer — ^wanting 
only  in  our  scheme — ^present,  in  some  form  or  another,  in  every 
other  civilised  state^  is  the  public  prosecutor.' 

But  if  there  are  these  defects,  and  many  others  which  have  not 
been  touched  on,  in  the  English  system  of  criminal  procedure,  what 
estimate  is  to  be  formed  of  the  French  system,  which  is  the  direct 
converse  in  principle  to  the  English  T  In  it  there  are  many  things 
that  never  could  be  endured  in  this  country.  It  is  possible  that 
through  the  inquisitorial  form  which  is*  adopted,  few  crimes  of  any 

^  Law  Magazine  and  Law  Review,  or  Quarterly  Journal  of  Jurisprudence. 
Article  on  Criminal  Pxxx^ure,  August  1863.  London.  An  article  which  baa 
been  followed  in  the  foregoing  snmmary. 
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importance  remain  undiscovered;  bat  the  manner  of  discovery 
brings  with  it  evils  that  are  even  more  intolerable  to  the  community 
at  large  than  the  crimes  themselves.  If  the  English  system  is  not 
satisfactory  to  the  public,  who  have  no  guarantee  that  any  crime 
will  be  discovered  and  punished,  the  French  system^  as  will  appear 
from  the  following  short  sketch  of  its  machinery,  is  still  less  satis- 
factory, because  it  is  cruel  and  tyrannical  to  the  accused,  and  through 
him  to  the  public,  any  individual  of  which  may  at  some  time  or 
other  be  in  the  position  of  the  accused. 

'  The  general  principle  upon  which  the  system  rests  is  embodied 
ii)  the  first  article  of  the  Code  d'lnstruction  Criminelle.     Its  terms 
are :   ^^  L'action  pour  I'application  des  peines  n'appartient  qu'aux 
fonctionnaires  auxquels  elle  est  confine  par  la  loi."     The  nature  of 
the  institutions  provided  for  the  purpose  of  discovering  and  punish* 
ing  crimes  is  as  follows : — ^There  are  in  France  twenty-seven  Goura 
Imp^riales.    At  each  of  these  there  is  a  Frocureur-G^neral,  who 
has  various  deputies  and  substitutes.    In  every  arrondissement  there 
is  a  Jnge  d'Instruction  (chosen  for  three  years  from  the  Judges  of 
the  Civil  Tribunal),  and  in  every  tribunal  de  premiere  instance,  there 
is  a  Procureur  Imp^riale.    The  commissaries  of  police,  the  agents 
of  police,  the  gendarmerie,  and  other  inferior  officers,  are  under 
the  orders  of  these  authorities,  who  form  what  the  French  call  a 
'^  hierarchy,"  extending  from  the  gendarmes  to  the  Prociireur«Gen^ 
raL     The  Procureur-G^n^ral himself  is  a  sort  of  Judge-Advocate; 
being  so  far  a  member  of  the  Cour  Imp^riale  that  he  sits  ou  the 
bench  during  trials,  and  interferes  ex  officio  on  many  occasions  in 
the  coarse  of  them.    The  functions  of  these  various  officers  (who 
constantly  correspond  with  each  other,  and  stand  in  the  closest  offi- 
cial relation)  are  almost  entirely  inquisitorial.    They  receive  and 
collect  evidence  of  every  kind  in  reference  to  any  crime  which  has 
been  committed,  and  constantly  interrogate  the  accused  upon  every 
point  of  the  charge,  and  confront  him,  from  time  to  time,  with  the 
witnesses.  They  have  it  in  their  power  to  place  the  accused  in  solitaiy 
confinement,  and  constantly  exercise  it, — the  object  being  to  pre- 
vent him  communicating  with  his  friends,  and  from  forming  any 
systematic  defence.    They  keep  him  in  ignorance  of  the  depositions 
which  may  have  been  made  for  or  against  him,  and  then  question 
him  on  the  facts  to  which  they  refer.    By  comparing  together  these 
y artoufl  sources  of  information,  they  gradually  eUborate  a  theory  on 

vol*.  VII.  NO.  LXXXIY.—DECKMBBB  1863.  4  D 
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the  subject,  which,  in  complicated  cases,  has  often  innumerable 
ramifications,  and  is  supported,  not  only  by  arguments  of  a  most 
refined  character,  but  also  by  considerations  drawn  from  the  manner 
in  which  the  witnesses  give  their  evidence,  the  degree  of  fi:^nkne8s 
shown  by  the  accused  in  his  answers,  and  many  other  circumstances. 
This  is  called  "  instructing  the  process." 

*  The  final  results  of  the  "instruction"  are  embodied  in  an  acta 
d'accusation, — a  document  signed  by  the  Procureur-G^neral, — 
which  not  only  recapitulates  all  the  grounds  from  which  the  Minis- 
tere  Public,  as  the  public  prosecutors  are  called  collectively,  infer 
the  guilt  of  the  accused,  but  also  frequently  states  and  refutes,  by 
anticipation,  the  arguments  for  the  defence.  There  is  a  close  con* 
nection  between  the  officers  who  "  instruct"  the  process  and  the  Cour 
Imp^riale,  which  finally  tries  the  case.  A  committee  of  that  body, 
consisting  of  three  judges,  form  a  sort  of  grand  jury,  called  the 
Chambre  des  Mises  en  accusation.  After  hearing  the  Procureur- 
G^n6ral,  they  determine  whether  or  not  there  is  ground  enough  to 
put  the  accused  person  on  his  trial ;  and  they  may,  if  they  please, 
cause  additional  evidence  to  be  collected,  on  the  same  tenns  as  the 
inferior  magistrates.  The  Cours  Impdriales  have  also  the  right  of 
instituting  proceedings  in  the  first  instance.  When  the  question  of 
the  mise  en  accusation  is  under  consideration,  the  accused,  or  the 
partie  civile  (i.e.,  any  one  who  seeks  to  recover  damages  for  injuries 
done  him  by  the  crime),  may  lay  m^moires  before  the  judges,  who 
must  hear  them  read  before  they  decide. 

^  If,  to  use  our  own  phrase,  the  Chamber  finds  a  true  Bill,  the  affair 
is  sent  before  the  Cour  d' Assises  of  the  department,  a  circuit  court, 
in  which  one  of  the  judges  of  the  Cour  Impiriale  sits  as  president; 
or,  if  the  department  be  that  in  which  the  Cour  Imp^riale  itself  is 
situated,  the  case  is  tried  before  a  committee  of  that  body,  sitting  as 
a  Cour  d' Assises.  Afler  the  opening  of  the  assises,  the  prisoner  is 
interrogated  in  private  by  the  president.  The  witnesses  are  cited 
by  the  Procureur-G6n^ral,  or  the  prisoner,  and  the  President  has  i 
discretionary  power  of  calling  in  any  additional  witnesses  whom  he 
may  think  it  desirable  to  hear. 

^  The  trial  begins  by  the  reading  of  the  acte  d'accnsation ;  the 
Procureur-6^n6raI  then  generally  opens  the  case  against  the  pri- 
soner, speaking  with  far  more  warmth,  and  expressing  a  much  more 
decided  opinion  than  would  be  thought  becoming  in  this  coantiy. 
The  President  then  interrogates  the  accused,  after  shortly  stating  the 
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facts  to  him,  and  the  witnesses  are  then  heard,  the  Procureur-G6n6raI 
deciding  on  the  order  in  which  they  are  to  be  called.  There  are  no 
rules  of  evidence ;  and,  in  the  first  instance,  the  witnesses  tell  their 
own  story  in  their  own  words,  and  without  any  interruption  what- 
ever, the  effect  of  which  often  is,  that  they  make  long  speeches,  not 
veiy  material  to  the  question. 

^  After  tlie  depositions  are  completed,  the  President  cross-examines ; 
and  afber  his  cross-examination  is  over,  the  counsel  for  the  prisoner 
may  put  any  further  questions  if  he  pleases ;  but  he  can  do  so  only 
through  the  president.  After  the  examination  of  the  witnesses,  the 
advocate  for  the  partie  civile,  the  Prbcureur-G^n^ral,  and  finally  the 
advocate  for  the  prisoner,  addresses  the  jury;  lastly,  the  President 
sums  up.  But  this  part  of  the  proceedings  has  less  importance  than 
with  us,  and  the  remmi  is  as  often  as  not  confined  almost  entirely  to 
a  recapitulation  of  the  arguments  of  the  counsel.' 

Such  is  a  short  but  a  very  clear  statement  of  the  manner  in  which 

criminal  procedure  is  conducted  in  France.     It  is  the  inquisitorial 

principle  in  its  purest  form.     Each  step  in  the  investigation  leads 

up  to  the  trial,  or  rather  to  the  conviction,  because  trial  is  hardly  the 

right  word  to  describe  the  last  stage  in  the  matter.     The  issue  of 

the  case  is  virtually  decided  before  it  begins,  because  it  is  only  the 

last  act  of  a  continuous  process ;  and  thus,  it  is  no  exaggeration  to 

say,  that  the  jury  ^  in  a  French  court  is  an  anomalous  excrescence.' 

They  assist  at  the  trial  as  a  sort  of  ultimate  sanction  to  the  decision 

that  the  law  officers  have  arrived  at.     They  endorse  the  findings  of 

the  prosecution,  not  as  judges  on  evidence,  but  as  public  approvers 

of  what  has  been  done  in  private,  and  so  they  act  entirely  on  the 

dictation  of  the  president,  and  give  their  verdict  accordingly ;  and 

this  is  demanded  from  them,  even  if  the  prisoner  pleads  guilty.    In 

short,  the  only  object  of  their  being  empanelled  at  all  is  to  throw  an 

air  of  popular  approval  over  the  proceedings,  and  to  give  a  portion 

of  the  public  an  opportunity  of  taking  mitigating  circumstances  into 

consideration,  and  thereupon  returning  a  recommendation  to  mercy, 

or  not,  as  they  see  fit ;  and  this  is  the  only  part  of  the  proceedings 

in   which  a  French  jury  are  expected  to  exercise  their  right  of  free 

agency. 

(7b  be  continued,^ 
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The  History  and  Present  Constitution  of  the  Sluriff  Courts  of  Scot- 
land. By  Robert  Bobertson,  Esq.,  Advocate,  Sheriff-sub- 
stitQte  of  the  County  of  Stirling. 

Mr  Robertson's  avowed  motive  for  writing  this  pamphlet  is  a 
very  noble  one.    In  somewhat  grandiloquent  language,  he  assures 
us  that  he  has  written  *  with  the  single  object  of  bringing  out  the 
truth,  for  the  purpose  of  dispelling  the  mists  of  misapprehension 
and  misrepresentation  in  which,  unfortunately,  the  subject  has  been 
hitherto  involved^'     The  subject  referred  to  is  the  history  and  posi- 
tion  of  the  Sheriff  Courts  in  Scotland ;  and  considering  that  the  said 
subject  has  not  been  altogether  neglected  among  us,  it  costs  us  a 
natural  pang  to  be  now  informed  that  we  know  nothing  whatever 
about  it.    The  discussions  regarding  it  have  been  frequent  and 
exhaustive ;  two  Parliamentary  Commissions  have  reported  on  it ; 
and  it  has  been  more  than  once  carefully  considered  by  the  Faculty 
of  Advocates.    It  says  little,  therefore,  for  the  intelligence  or  the 
honesty  of  our  lawyers,  if  all  this  has  resulted  only  in  misappre- 
hension and  misrepresentation.      But  there  is  balm  in  Oilead: 
Mr  Robert  Robertson  is  Sheriff-substitute  of  Stirlingshire.     It  is 
consolatory  to  think  that  we  have  in  him  an  Aurora  at  whose 
appearance  the  mists  and  thick  darkness  of  ignorance  wiU  flee 
away. 

Especially,  it  appears,  does  this  ignorance  obscure  the  minds  of 
our  Scotch  members.  Mr  Robertson,  in  the  character  of  Aurora, 
seems  to  have  pe^aded  London  last  summer,  and  he  records  his 
surprise  and  grief  at  having  there  discovered  ^  that  many  of  the 
Scotch  members  of  Parliament  were  not  at  all  aware  of  the  changes 
in  the  constitution  of  the  Sheriff  Courts  which  modem  legislation 
had  introduced.'  One  bright  exception  was  found  in  the  accom- 
plished member  for  Perthshire,  to  whom  '  the  history  of  our  local 
tribunals  is  su£Sciently  familiar ;'  and  accordingly  Mr  Robertson  has 
selected  one  of  the  few  people  who,  in  his  opinion,  know  anyUunv 
about  the  matter,  as  the  individual  to  be  especially  and  directlv 
taught.  It  is  a  severe  penalty  on  knowledge,  that  whenever  a  man 
has  mastered  a  subject,  he  must  become  the  target  for  all  manner 
of  pamphlets  thereupon  ;  but  there  is  more  logic  in  Mr  Robertson's 
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method  than  at  first  sight  appears.  His  pamphlet  is  most  fittingly 
addressed  to  saperior  knowledge,  inasmuch  as  such  knowledge  will 
he  least  liable  to  be  led  astray.  But  as  we  cannot  rest  assured  that 
all  those  persons  whose  benighted  ignorance  Mr  Robertson  com- 
passionates and  would  relieve,  will  reirain  from  his  pages,  we  propose 
to  show  that,  as  a  rule,  Mr  Robertson  reaches  his  conclusions  by 
erroneous  argument  from  incorrect  statements. 

A  pure  love  of  truth  is  rare  among  the  sons  of  men.     And  when 
a  man  declares  with  unusual  vehemence  that  he  is  actuated  solely 
by  a  motive,  weak  because  so  lofty,  we  are  pretty  safe  in  conclud- 
ing that  its  influence  over  him  is  unusually  small.     We  fear,  there- 
fore, that  it  does  not  reign  alone  in  the  breast  of  our  mist-compelling 
Sheriff-substitute.     Motives,  we  suspect,  have  urged  him  on  less 
exalted  than  a  single-minded  desire  to  dispel  darkness  and  enlighten 
ignorance.     What  these  motives  are,  we  may  gather  from  the  last 
of  six  propositions  which  he  claims  to  have  established,  and  which, 
properly  speaking,  is  a  corollary  from  the  preceding  five.     It  is, 
that  ^  the  present  salaries  of  the  Sherifi'-substitutes  are  altogether 
inadequate,  whether  the  importance  of  the  office,  the  engrossing 
nature  of  its  duties,  or  the  qualifications  necessary  for  its  proper 
discharge  are  considered.'    The  use  of  the  words  '  its  proper  dis- 
charge,' here,  would  certainly  bring  down  on  Mr  Robertson  the 
censures  of  the  Dean  of  Canterbury,  and  excites  some  surprise 
even  in  less  zealous  ^pleaders  for  the   English  language.'     But 
whatever  we  may  think  of  Mr  Robertson's  style,  his  meaning  is 
perfectly  clear ;  and  could  any  doubt  be  supposed  to  rest  upon  it, 
such  doubt  would  be  at  once  removed  by  a  passage  in  a  letter  from 
Mr  Robertson,  Sheriff-substitute  of  the  Eastern  District  of  Stirling-* 
shire,  addressed  to  Sir  Be  Lacy  Evans,  and  published  in  1853  in 
the  Caurant  newspaper.     In  that  letter  the  Lord  Advocate  was 
called  upon  to  add  to  the  Bill  then  before  Parliament  ^  a  provision 
for  the  gradual  extinction  of  the  office  of  non-resident  Sheriff,  and 
for  conferring  on  the  present  resident  Sheriffs  the  status  and  cha- 
racter of  judges  acting  under  a  Royal  Commission.'    The  letter  was 
at  least  candid — far  more  so  thanHhe  pamphlet  now  before  us.   The 
ntility  of  the  office  of  Sheriff  is  a  very  fair  subject  for  argument, 
though  it  is  rather  tiresome  to  be  forced  into  the  same  discussions 
at  intervals  more  or  less  short,  according  to  the  fitftil  humours  of 
self-important   Sheriff-substitutes;  but  such  a  subject  should  be 
approached  with  forbearance,  good  temper,  and   courtesy.     We 
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cannot  say  that  Mr  Robertson  has  so  approached  it.  And  while 
we  do  not  at  present  propose  to  enter  upon  the  general  question, 
we  think  it  right  to  enter  onr  protest  against  the  manner  in  which 
the  question  has  been  tabled  by  this  fervid  partisan. 

Mr  Robertson's  end  is  the  abolition  of  Sheriffs,  and  the  trans- 
ference of  some  portion  at  least  of  their  salaries  to  their  sabstitutes. 
He  finds  his  means,  naturally  enough,  in  exalting  the  one  office  and 
depreciating  the  other.     The  Sheriff-substitute  is  now  a  greatly  more 
important  officer  than  the  Sheriff  was  even  originally ;  while  the 
Sheriff  has  dwindled  away  into  a  mere  name,  a  sinecurist,  a  nominU 
umbra,  and  Heaven  knows  all  what  besides.     But  these  positions 
can  surely  be  enforced  temperately,  and  with  accuracy  of  statement. 
Unfortunately,  Mr  Robertson  has  studied  neither  of  these  virtues. 
It  is  not  seemly  or  becoming  for  a  man  professing  ^  the  single  object 
of  bringing  out  the  truth,'  to  speak  of  '  the  inflated  language  of  in- 
terested parties  in  the  Parliament  House,'  to  denounce  those  who 
differ  from  him  as  ^idle,  and  not  honest,'  as  trying  ^  to  bolster  up  an 
office  on  false  pretences,'  so  that  charity  can  but  ascribe  to  them 
^  total  ignorance.'     Certainly  we  shall  not  stoop  to  retort  imputa- 
tions of  *  interested  motives ;'  but  we  must  say,  that  the  reproach  of 
using  ^inflated  language'  comes  with  singular  inappropriateness 
from  the  author  of  this  pamphlet.     Far  more  important,  however, 
than  Mr  Robertson's  violence  are  his  inaccuracies.    Filled  with  a 
just  scorn  of  his  superiors,  and  oblivious  of  9  Geo.  IV.  c.  29,  he 
ruthlessly  denies  them  the  title  of  Sheriff,  according  only  the  lesser 
glory  of  Sheriff-depute.     We  fear  this  word  *  depute'  is  destined  to 
be  a  snare  unto  him.    In  the  letter  of  1853  he  announced  the  dis- 
covery, that  *  the  Sheriff-depute  has  never  been  legally  entitled  to 
any  other  designation  than  that  of  Sheriff-depute,  which  is  his  proper 
style;'  and  though  here  he  does  not  fly  quite  so  directly  in  the  face 
of  a  statute,  this  fatal  word  depute  leads  him  into  strange  historical 
theories.     He  tells  us  that '  the  hereditary  Sheriffs,  Sheriflb  for  life, 
Lords  of  Regality  and  Barons,'  appointed  as  their  judicial  represen- 
tatives ^  all  Sheriffs-depute  and  Stewards-depute,  and  Bailies  of 
Barony  and  Regality.'     *  The  Sheriff-depute,'  he  adds,  *  or  Judge 
of  the  Sheriff  Court,  and  who  received  his  office  from  the  heritable 
Sheriff,  or  Sheriff  for  life,  was  generally  a  churchman  or  a  lawyer, 
appointed  to  exercise  those  legal  functions  which  the  Sherif!^  from 
his  ignorance  of  law,  was  incapable  of  performing :  he  was  thus  the 
deputy  or  officer  of  the  Sheriff,  and  the  Judge  of  his  Court,  in  the 
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same  way  as  the  Bailie  was  the  ofBcial  of  the  Baron's  Court ;  and 
hence  his  title  of  Sheriff-depute.*  And  though  Mr  Robertson  does 
not  in  so  many  words  saj/y  he  most  clearly  goes  on  to  imply,  that  this 
o£5cer  has  his  exact  representative  in  the  Sheriff-depute  of  the  Juris- 
diction Act,  or,  as  he  is  more  commonly  styled  (except  by  aspiring 
substitutes),  the  Sheriff.  The  reader  will  be  amused  to  hear  that 
all  this  ingenious  theory  of  a  Sheriff-depute  as  a  representative  of 
the  Sheriff  is  a  light-hearted  little  fiction.  As  the  point  is  not  with* 
out  interest,  we  shall  give  at  length  the  opinion  of  the  Royal  Com- 
mission of  1818  on  the  matter,  the  Report  of  which  Commission  was, 
we  believe,  written  by  Sir  Islay  Campbell  himself: — 

^  In  the  earliest  times,  of  which  any  authentic  records  are  extant, 
the  Sheriff,  or,  as  he  is  denominated  in  these  royal  grants  and  other 
writs  which  are  of  Latin  style,  the  Yicecomes,  appears  as  the  King's 
known  depute  or  bailie  over  a  certain  district,  who  was  charged  with 
the  general  execution  of  his  laws,  and  to  whom  his  precepts  were  by 
ordinary  course  directed.'  Gradually  the  importance  of  this  officer 
decreased,  from  various  causes,  but  most  of  all  owing  to  the  number 
of  gifts  of  regality  which  the  sovereigns  were  from  the  earliest  times 
in  use  to  bestow  upon  their  great  vassals — in  vesting  them  with  a 
jurisdiction  over  the  baronies  so  created,  oflen  more  extensive  than 
that  possessed  by  the  Sheriff,  who  was  *  the  king's  ordinary  depute.' 
This  evil,  and  the  wise  statesmanship  of  Duncan  Forbes  and  Lord 
Hardwicke,  led  to  the  Heritable  Jurisdiction  Act.  The  nomencla- 
ture adopted  by  that  Act  is  somewhat  confusing ;  but  what  it  really 
did  is  easily  explained.  All  jurisdictions  belonging  to  any  subject 
were  taken  away  and  vested  in  the  Court  of  Session,  or  *  in  the 
Court  of  the  Sheriffs  and  Stewarts  of  the  shires  and  counties,'  to 
whom  they  would  have  belonged  if  such  jurisdiction  had  not  been 
created.  The  Crown  still  retained  the  right  of  appointing  a  High 
Sheriff,  or  Sheriff-principal,  though  the  office  was  to  be  no  longer 
heritable^  but  held  during  pleasure,  or  for  a  year  only.  This  officer 
is,  in  modem  language,  the  Lord-Lieutenant.  But,  says  the  Report, 
*  whatever  may  have  been  the  views  of  the  Legislature  as  to  the 
proper  ministerial  or  other  functions  of  such  an  officer  in  time 
coming,  it  is  certain  that,  by  the  enactment  referred  to,  the  whole 
judicial  powers  of  the  ordinary  magistrate  for  the  county  are  thus 
expressly  reserved  and  excepted  from  any  grant  to  be  thereafter 
made  of  the  office  of  High  Sheriff  in  this  part  of  the  kingdom. 
And  these  provisions  were  in  strict  conformity  with  the  previous 


586  TU£  8HEB1FF  COURTS. 

and  most  ancient  state  of  the  law.  For  bj  the  constitotion  of 
the  Scottish  judicature  from  the  earliest  known  time,  the  yieecomes 
was  the  king's  principal  and  immediate  officer  of  justioe  withmthe 
shire ;  and  whatever  difBeulties  may  occur  in  accounting  for  the 
ancient  title  of  this  officer,  with  a  reference  to  the  title  of  Comes  or 
Earl,  there  is  no  evidence  that  in  Scotland  the  Sheriff  or  Yicecoma 
was  ever  subject  in  his  judicial  capacity  to  the  Earl,  or  derived  his 
authority  from  him ;  or  that  the  latter,  whose  territorial  dignities 
had  no  necessary  correspondence  with  the  boundaries  of  the  shire, 
ever  possessed  an  original  jurisdiction  over  these  permanent  divi- 
sions of  the  kingdom,  or  was  vested  with  any  judicial  power,  except 
that  which  flowed  by  special  grant  with  the  gift  of  his  particular 
lordship  or  regality.  As  to  his  rank,  therefore,  and  the  nature  of 
his  jurisdiction  generally,  the  Sheriff,  t.«.,  the  officer  denominated 
Sheriff-depute  in  the  Jurisdiction  Act,  continues  in  effect  to  hold 
the  same  situation  which  the  Sheriff  occupied  under  the  Scottish 
monarchy.  He  is  now,  as  the  Sheriff  was  then,  an  immediate 
deputy  of  the  king,  holding  his  commission  directly  from  the  Crowii) 
and  his  civil  and  criminal  jurisdiction  in  the  county  altogether 
exclusive  of  a  Principal  or  High  Sheriff,  where  such  officer  exists. 
This  explanation  is  necessary  on  account  of  tlie  terms  used  in  this 
Act,  of  Sheriff-principal  and  Sheriff-depute,  from  which  it  might 
naturally  be  supposed  that  the  one  was  the  deputy  of  the  other,  and 
that  the  office  held  by  both  was  one  and  the  same.  The  fact,  how- 
ever, is  not  so,  as  will  be  evidently  seen  by  comparing  sec.  5  with 
sees.  29  and  30  of  the  statute.  The  Sheriff-<lepute  is  not  the 
deputy  of  the  High  Sheriff,  but  an  entirely  independent  officer, 
appointed  by  the  Crown,  and  performing.different  functions,  which 
cannot  be  exercised  by  the  High  Sheriff,  so  that  they  have  tmly 
little  or  no  connection  with  each  other.' 

Erskine  himself— an  author  of  whom  Mr  Robertson  must,  we 
think,  have  heard — speaks  to  the  same  effect ;  indeed,  he  says  ex- 
pressly that  the  expression  Sheriff-depute,  in  the  Jurisdiction  Act, 
was  a  mistake.  Some  slight  acquaintance  with  authorities  so  vert 
accessible  as  the  above,  may  surely  be  expected  from  the  mentor  of 
all  the  Scotch  members  of  Parliament — not  to  mention  such  a  for- 
midable Telemachus  as  Mr  Stirling — when  he  writes  on '  the  Histoiy 
of  the  Office  of  Sheriff  in  Scotland.'  But  we  have  perhaps  given 
too  much  space  to  a  matter  rather  of  historical  and  antiquarian  in- 
terest than  of  direct  and  immediate  importance ;  especially  as  Mr 
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Robertson^s  blunders,  when  he  comes  down  to  his  own  time,  and 
within  the  sphere  of  his  own  experiencei  are  quite  as  great,  and 
likelj  to  be  much  more  mischievous. 

{To  be  contintted.) 
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The  Historical  Study  of  the  Law :  An  Address  delivered  to  the 
Juridical  Society,  Session  1863-4.  By  the  Right  Hon.  John 
Inglis,  D.C.L.,  LL.D.,  Lord  Justice -Clerk.  Edinburgh  : 
Blackwood. 

The  Juridical  Society,  following  the  example  of  other  literary 
associations,  have  resolved  to  open  the  business  of  their  sessions  by 
an  introductory  address.     On  the  first  occasion  of  introducing  this 
novelty  into  their  programme,  they  have  been  fortunate  in  securing 
the  cooperation  of  the  Lord  Justice-Clerk,  who,  as  he  mentions  in 
the  outset  of  his  address,  was  at  one  time  afi  ordinary  member  and 
participant  in  the  regular  business  of  the  Society.     The  subject 
which  the  learned  Lord  Justice  chose  for  his  address  is  one  of  the 
firat  importance ;  and  the  profession  are  indebted  to  his  Lordship 
for  having  called  attention  to  the  value  of  the  historical  method  in 
connection  with  law  studies,  and  to  the  importance  of  the  field  which 
such  studies  present  to  the  legal  critic.   In  the  sequel  of  his  address, 
the  Lord  Justice-Clerk  exemplifies  the  capabilities  of  the  subject 
for  literary  treatment  in  a  very  interesting,  though  necessarily  brief 
sketch  of  the  progress  of  jurisprudence  during  the  seventeenth  cen- 
tury.    It  would  be  unreasonable  in  a  popular  address  to  look  for 
that  detailed  and  methodical  exposition  of  our  laws  as  a  subject  of 
history,  ^he  want  of  which  has  long  been  a  reproach  to  our  litera- 
ture ;  but  no  one  will  dispute,  and  least  of  all  those  who  have  had 
the  advantage  of  perusing  the  very  instructive  paper  to  which  we 
refer,  the  high  qualifications  of  the  Lord  Justice-Clerk  for  dealing 
with   such  a  subject.     Instead  of  attempting  to  express  our  own 
opinions  upon  the  subject  of  Historical  Jurisprudence,  in  doing 
which  we  could  only  echo  the  sentiments  of  the  learned  judge,  we ' 
shall  endeavour,  hy  a  selection  of  extracts,  to  give  the  reader  an 
idea  of  the  subject  of  the  address,  and  the  manner  in  which  it  has 
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been  treated.  After  some  introdnctoij  observations  relative  to  the 
importance  of  historical  studies  to  the  lawyer,  his  Liordship  con- 
cludes (p.  10) : — 

'  Until  legal  composition  comes  to  be  distinguished  by  a  prednon  and  aocnncj 
of  expression,  that  is  perhaps  beyond  the  reach  of  frail  human  natme,  aod 
towanls  which,  at  all  events,  we  seem  at  present  to  be  making  no  pooeptiUe 
advances,  statutes  will  present  ambiguities  for  the  solution  of  professional  law- 
yen.  But  how  shall  he  undertake  to  suggest  or  settle  what  is  the  true  construc- 
tion of  an  ambiguous  enactment,  who  knows  nothing  of  the  times  in  which  it 
was  made,  of  the  character  of  thq  monarch,  the  constitution  of  the  Parliament, 
the  circumstances  of  the  country,  the  immediate  mischief  intended  to  be  reme- 
died, the  motives  of  its  framer? 

*  Again,  in  handling  the  great  principles  of  the  Common  Law,  and  applying  aa 
ancient  rule  to  a  modem  case,  is  it  not  of  the  last  importance  to  know  when  and 
how  the  rule  was  established,  or  from  what  source  it  was  derived,  lest  in  blind 
deference  to  the  letter  of  an  admitted  rule  we  violate  its  spirit,  from  ignorance 
that  it  arose  out  of  and  was  designed  for  a  condition  of  society,  a  state  of  com- 
mercial dealings,  or  a  daas  of  cases  to  which  there  is  no  parallel  in  the  present 
day? 

*  In  the  administration  of  the  laws  relating  to  tiie  tenure  of  landL,  and  in  the 
practice  of  conveyancing,  historical  knowledge  is  even  more  clearly  indispensable. 
The  whole  tendency  of  modern  legislation  in  this  department  of  law  is  to  sim- 
plify and  abbreviate.  But  so  long  as  the  relation  of  superior  and  Taasal  is  the 
EMisis  of  our  system  of  land  rights,  no  simplification  of  the  deeds  of  conveyance 
will  dispense  with  a  study  of  the  feudal  system  on  the  part  of  the  practical  con- 
veyancer ;  for  however  simple  the  existing  forms  may  be,  they  still  represent 
generally  rights  of  the  same  kind  as  were  formerly  represented  by  more  elaborate 
and  verbose  deeds ;  and  the  very  introduction  of  the  new  and  simple  form  of 
conveyance  presupposes  a  full  knowledge  of  all  that  it  expresses  in  a  species  of 
short-hand,  and  which  in  old  conveyances  was  stated  in  f  qlL* 

With  reference  to  the  seventeenth  century,  one  of  the  most  event- 
ful to  the  legal  historian,  the  results  of  legislation  during  that  period 
are  thus  summarized  (p*  13)  : — 

^  Recall  for  a  moment  the  legislation  of  the  seventeenth  century.  It  embraces 
the  great  statutes  of  Prescription ;  the  completion  of  our  imrivalled  system  of 
Registers ;  the  New  Constitution  of  the  Justiciary  Court  on  its  present  footing, 
a  great  step  in  the  progress  of  freedom ;  the  Law  of  Entail ;  the  New  Regula- 
tions for  the  Conduct  of  Business  in  the  Court  of  Session ;  the  settlement  <3  the 
whole  Law  of  Tithes  on  so  sound  and  satisfactory  a  footing  as  to  have  ever  since 
secured  us  an  immunity  from  the  social  troubles  with  which  the  administration 
of  this  department  of  Law  has  been  attended  in  oth^  countries ;  the  Rules  for 
the  Division  of  Commonties  and  Runrig  Lands,  a  fitting  complement  of  the  serieB 
of  statutes  for  the  encouragement  of  agriculture  and  the  improvement  of  the 
soil,  which  is  one  of  the  most  striking  features  of  our  earlier  legislation  ;  the  sta- 
tutory recognition  and  enforcement  of  the  fundamental  principles  of  Bankrupt 
Law,  in  Acts  which  still  form  the  most  valimble  part  of  om  Code  of  Bankruptcy ; 
the  Process  of  Ranking  and  Sale,  which  anticipated  by  more  than  a  century  and 
a  half,  not  the  principle  merely,  but  the  practical  working  of  the  Irish  Encum- 
bered Estates  Acts,  which  are  thought  to  be  a  masterpiece  of  modern  legisla- 
tion;— and  numerous  other  changes  of  the  most  important  and  bendicial 
character,  which  will  readily  occur  to  your  memory.' 

The  learned  author  next  adverts  to  the  bearing  of  history  upon 
the  study  of  constitutional  law,  pointing  out  the  political  bearing  of 
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the  changes  effected  in  the  constitution  of  the  Scottish  Parliament 
and  of  the  Committee  of  Estates  under  tlie  later  Stuart  dynasty. 
This  episode  in  our  history  is  so  interesting  in  itself,  and  we  believe 
so  little  known,  that  we  are  tempted  to  transcribe  the  passage  in  ex- 
tenso  (p.  15)  : — 

'  The  constitution  of  Scotland,  as  it  existed  at  the  beginning  of  the  Beventeenth 
century,  however  excellent  in  theory,  was,  under  the  influence  of  King  James 
VI.  and  his  advisers,  practically  so  administered  as  to  be  hardly  consistent  with 
any  amount  of  either  political  or  personal  liberty.  The  King's  love  of  arbitrary 
power,  and  extravagant  notions  of  the  prerogative,  combined  with  his  un- 
doubted ability  and  learning,  and  a  disposition  to  use  these  advantages  selfishly 
and  unscrupulously  for  the  promotion  of  his  personal  objects,  reduced  both  the 
Parliament  and  people«,of  Scotland  to  a  condition  of  almost  helpless  dependency 
on  his  will ;  and  it  was  no  idle  boast  that  James  made  to  the  English  Parliament 
in  his  celebrated  speech  at  Whitehall  in  1607  : — "  This  I  must  say  for  Scotland, 
and  I  may  trewly  vaunt  it :  here  I  sit  and  governe  it  with  my  pen  :  I  write  and 
it  is  done :  and  by  a  clearke  of  the  counsell  I  governe  Scotland  now,  which  others 
could  not  doe  by  the  sword." 

*  The  agency,  by  means  of  which  the  independence  of  the  Scottish  Parliament 
was  at  that  time  more  immediately  held  in  cneck,  was  an  abuse  of  an  institution 
or  form  of  procedure  peculiar  to  Scotland.  The  Committee  of  Parliament,  called 
*'  The  Lords  of  the  Articles,"  or  more  shortly,  '*  The  Articles,*'  may  be  traced 
back  to  an  early  period — ^probably  as  far  back  as  the  reign  of  David  IL,  and  was, 
beyond  doubt,  originally  introduced  and  long  continued  only  as  matter  of  con- 
venience, and  with  no  design  to  enhance  the  power  of  the  sovereign.  However 
£;reat  the  delegated  authority  of  this  body  might  be,  it  did  not  seem  likely  to 
become  an  engine  of  oppression  or  tyranny,  so  long  as  its  appointment  remained 
in  the  hands  of  the  Parliament  itself,  and  the  Committee  consisted  of  a  fair  re- 
presentation of  the  different  estates.  But  experience  showed,  that  such  unlimited 
power  as  was  possessed  by  the  Lords  of  the  Articles,  to  determine  what  should 
and  what  should  not  form  the  subject  of  parliamentary  deliberation,  could  not, 
in  any  country,  be  vested  in  the  hands  of  a  small  number  of  persons,  without  the 
greatest  danger  to  public  libex^y,  however  jealous  might  oe  the  precautions 
taken  to  insure  a  fair  and  impartial  selection  of  men  to  discharge  the  trust.  Nor 
ivill  this  appear  at  all  surprising  to  any  one,  who  will  consider  the  immense  dif- 
ference which  exists,  both  in  theory  and  practice,  between  what  may  be  called  a 
preliminary  veto,  enabling  the  King  to  stifle  the  discussion  of  every  obnoxious 
subject,  and  that  constitutional  power  of  rejection  after  discussion,  which  is  im- 
pliea  in  requiring  the  royal  assent  to  all  Acts  of  the  Parliament.  It  must  be  ob- 
Tious,  that  if  the  King  could  ever  secure  a  preponderating  influence  in  the  Com- 
mittee of  the  Articles,  his  control  over  the  proceedings  of  Parliament  would  be 
almost  unlimited. 

'  The  Act  1594,  c.  218,  was  the  result  of  a  characteristic  stratagem  of  James, 
to  place  the  appointment  of  the  Lords  of  the  Articles  entirely  in  the  King's 
liands.  It  provided,  that  a  committee,  consisting  of  four  of  each  estate,  should 
meet  twenty  days  before  the  assembling  of  the  Parliament,  '^  to  receive  all  articles 
and  supplications  concerning  general  laws,  or  touching  particular  parties,"  ^'  to 
the  effect  that  things  reasonable  and  necessary  may  be  formally  maid  and  pre- 
sented in  ane  buik  to  the  Lords  of  the  Articles  in  the  Parliament  time,  and  all 
impertinent,  frivolous,  and  improper  matters  reiected."  The  Act  contains  no 
provision  for  the  manner  of  appointing  the  small  committee ;  and  as  they  were 
to  meet  twenty  days  before  the  meeting  of  the  Parliament,  it  was  impossible 
they  could  be  appointed  by  the  estates,  whose  representatives  they  nominally 
vrere.  The  necessary  result  was,  that  the  whole  tx)dy  fell  to  be  named  by  the  ' 
KJng,  there  being  no  other  authority  in  the  State  capable  of  exercising  such  a 
power. 
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*•  It  is  true,  that  this  bold  and  mificnipiiloTU  derice  to  give  the  KiBg  the 
abeolute  power  of  determining  beforehand,  what  should  be  considered  by  Parlia- 
ment, and  what  should  be  rejected  as  *^  impertinent,  frivolous,  and  improper," 
provoked  so  serious  discontent,  that  the  Act  was  soon  allowed  to  go  into  desae- 
tude.    But  other  and  less  direct  means  were  found  to  secure  the  same  regult*, 
and  the  King's  influence  in  the  Committee  of  the  Articles  was  as  great  as  if  the 
rule  of  the  Act  1594  had  continued  to  be  carried  into  practice.    The  best 
authority  for  this  statement  is  the  King  himself,  in  the  speech  already  quoted, 
when,  describing  to  his  English  subjects  the  form  of  procedure  in  the  SoottislL 
Parliament,  he  says :  ^^  I  can  assure  you  that  the  form  there  is  nothing  inclioed 
to  popularity.     About  twenty  days,  or  such  a  time,  before  the  Parliament,  pro- 
clamation is  made  throughout  the  kingdom  to  deliver  unto  the  King's  Clerk  of 
Register  (whom  you  here  call  the  Master  of  the  Rolk),  all  bills  to  he  exhibited 
that  session  before  a  certain  day ;  then  are  they  brought  unto  the  King,  and 
perused  and  considered  by  him,  and  only  such  as  I  aUow  of  are  put  into  the 
Chancellor's  hands,  to  be  pro{)Ounded  to  the  Parliament,  and  none  others.   And 
if  any  man  in  Parliament  speak  of  any  other  matter,  than  is  in  this  form  first 
allowed  by  me,  the  Chancellor  tells  him,  there  is  no  such  bill  allowed  by  the 
King." 

*  This  overwhelming  influence  of  the  King  in  Parliament  continued  unabated, 
not  only  during  the  reign  of  James  YI.,  but  also  in  Charles  I.*s  time,  until  that 
King's  second  Parliament,  which  met  in  1640,  reflecting  faithfully  the  feelinga 
of  the  whole  educated  and  thinking  portion  of  the  people  of  Scotland,  refused 
to  surrender  its  constitutional  power  into  the  hands  of  the  King,  and  passed  an 
Act,  providing  for  the  choosing  of  the  Committee  of  Articles  by  the  Estates  of 
Parliament  themselves,  each  estate  choosing  its  own  representatives;  and 
another  Act  repealing  the  Act  1594,  and  appointing  *^  all  grievances  and  other 
matters,  that  are  to  be  handled  and  treated  of  in  Parliament  hereafter,  to  be 
given  in  and  presented  in  open  and  pkine  Parliament  in  all  time  coming." 

*  These  Acts  were  rescinded  at  the  Restoration ;  the  former  mode  of  appointing 
the  Lords  of  the  Articles  was  again  resorted  to,  with  the  same  effect,  of  course, 
in  promoting,  and  rendering  paramount,  the  influence  of  the  King  ;  and  it  was 
not  till  the  Revolution,  that  this  intolerable  grievance — which  indeed  stood  first 
in  the  list  of  grievances  submitted  to  King  William  by  the  Convention  of  Estates 
in  1689 — was  for  ever  swept  away  as  utterly  inconsistent  with  parliame&taiy 
government. 

•  •*•••  ■ 

*  The  question  then  occurs,  how  it  came  to  pass  that  the  Scottish  Parliament, 
degraded  and  trammelled  as  it  was,  and  incapable  of  independent  action,  yet  pro- 
duced measures  for  the  improvement  of  the  law,  of  the  wisest  and  most  bene- 
ficial character  ?  To  this  question,  I  apprehend,  but  one  satisfactory  answer 
can  be  given.  The  advisers  of  the  Crown,  and  the  leading  lawyers  of  the  time, 
must  have  been  men  endowed  with  great  sagacity  and  profound  knowledge  of 
law,  and  animated  by  a  strong  desire  to  improve  the  jurisprudence  and  the 
judicial  institutions  of  their  country.* 

The  learned  author,  in  support  of  this  position,  enters  upon  a  rapid 
survey  of  the  life  and  character  of  the  leading  jurists  of  the  period 
referred  to.  We  haVe  not  space  to  follow  him  in  this,  which  is  cer- 
tainly not  the  least  interesting  part  of  his  address ;  and  it  is  the  less 
necessary  that  we  should  do  so,  having  already  had  occasion,  firom 
time  to  time,  to  present  to  our  readers  such  notices  of  the  lives  of 
these  worthies  as  we  have  been  able  to  glean  from  contemporarr 
sources.  The  following  passage,  however,  apropos  of  President 
Spotswood,  is  too  good  to  be  passed  over  in  silence  (p.  25} : — 
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'  It  waa  the  cuBtom  of  those  days  for  the  Lord  President,  at  the  commence- 
'meDt  of  the  session,  to  call  the  whole  advocates  before  him,  and  admonish  them 
of  their  duty.    We  owe  it  to  the  care  of  Sir  Robert's  affectionate  and  admiring 
biographer,  that  one  of  those  annual  orations  has  been  preserved  to  us.     Its 
style  is  somewhat  pedantic,  and  its  tone,  as  an  address  to  the  members  of  a 
learned  profession,  is  strange ;  for  it  reminds  one  of  nothing  so  much  as  what 
is  familiarly  called  a  good  scold.    But  the  topics  which  the  Lord  President 
handles  are,  for  more  reasons  than  one,  worth  enumerating.    The  great  delay 
produced  by  keeping  up  processes,  a  disposition  to  be  too  late  in  the  morning, 
BO  that  business  cannot  be  begun  till  half-past  nine,  constant  applications  to 
put  off  cases  on  the  ground  of  want  of  notice  and  preparation,  tcKliousness  and 
idle  repetitions  in  argument,  an  uncivil  practice  of  the  advocates  interrupting 
ODe  another  in  debate,  and  a  tendency  to  question  the  justice  of  the  Court's 
judgments,  and  ascribe  them  to  unworthy  motives.     It  is  amusingly  character* 
istic  of  Sir  Robert's  political  principles  and  personal  feelings,  to  find  him  con- 
clude, by  representing  the  whole  sum  of  an  advocate's  duty  to  consist  *^  in  three 
words  only,  in  a  willingness^  a  sense  of  shame,  and  a  ready  obedience  to  superiors. 
Have  but  us  that  are  set  over  you  in  that  reverence  and  regard  that  ye  should, 
and  we  shall  not  be  much  troubled  to  admonish  you  of  your  duty.    This  is  the 
first  and  strictest  obligation  that  ye  are  tied  to.  To  honour  and  respect  the  judges^ 
wherein  if  you  fail,  you  transgress  one  of  the  first  principles  uf  your  profession, 
which  is,  Suum  cuique  trihuerey ' 

This  somewhat  flunkeyish  (Mr  Carlyle  must  stand  sponsor  for  the 
word)  view  of  an  advocate's  duties  and  responsibilities  naturally 
provokes  some  sarcastic  comments  from  the  learned  Justice,  who,  as 
Dean  of  the  Faculty,  is  known  to  have  been  jealously  alive  to  all 
that  concerned  the  honour  and  dignity  of  the  profession.  Coming 
down  to  the  time  of  the  Restoration,  we  have,  in  the  next  place,  a 
sketch  of  that  memorable  event  in  the  history  of  the  profession — the 
secession  of  the  advocates  in  1674.  The  Lord  Justice-Clerk,  we 
think,  very  fairly  exonerates  Lord  Stair  from  all  complicity  with  the 
Court  in  this  transaction,  and  imputes  the  blame  to  the  Ministry 
and  their  aristocratic  supporters.  The  last  of  the  series  of  portraits, 
with  which  the  address  concludes,  is  the  following  estimate  of  the 
character  of  Sir  George  Mackenzie : — 

^  The  greatest  name,  beyond  question,  among  the  advocates  of  1674,  is  that 
of  Sir  George  Mackenzie.  To  form  a  true  estimate  of  his  character  is  a 
matter  of  extreme  difficulty ;  for  his  life  still  remains  to  be  written.  To  the 
imaginations  of  one-half  of  his  countrymen  he  always  presents  himself  as  **  The 
Bloody  Advocate,"  while  others  have  magnified  his  personal  qualities,  and 
justified  the  rigour  of  his  State  prosecutions  by  the  necessities  of  the  times, 
representing  him  as  being  by  nature  kindly,  amiable,  and  forgiving,  and  only 
by  tbe  exigencies  of  his  office  appearing  to  be  the  reverse.  He  bt^an  life  in 
Parliament  as  an  opponent  of  the  Government,  and  evinced  a  spirit  of  in- 
dependence very  uncommon  at  that  time.  He  lived  to  be  not  only  the  instru- 
ment in  carrying  out  the  King's  most  arbitrary  and  despotic  measures,  but  one 
of  the  greatest,  as  he  was  almost  the  last,  of  the  controversial  writers  in  support 
of  divine  right  and  unlimited  prerogative.  He  had  a  great  ambition,  and  both 
courage  and  energy  in  action.  And  yet,  that  he  was  fond  of  retirement  and 
literary  occupation,  is  proved  by  the  nature  and  extent  of  his  published  works. 
He  is  charged^  and  apparently  not  altogether  without  cause,  with  straining  and 
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perverting  the  law  to  acoomplish  unjust  political  ends ;  and  yet  it  is  admitted^ 
even  by  his  enemies,  that  he  never  let  slip  an  opportunity  of  introducing  prac- 
tical improvements  into  the  jurisprudence  of  Scotland.     Qn  many  occasions  he 
showed  himself  a  generous  friend  and  a  magnanimous  adversary.    But  the 
bitterness  of  invective,  with  which,  in  his  Memoirs,  he  assails  his  great  rival 
Lockhart,  would  rather  argue  a  littleness  of  mind  and  a  rancorous  and  unfor- 
giving temper.    And  yet  even  this  hated  rival  he  elsewhere  describes.as  a  man 
of  most  cultivated  intellect,  a  consummate  lawyer,  an  orator  of  the  highest 
order.     A  character  so  full  of  contradictions  is  hard  to  be  understood,  but  is 
well  worthy  of  a  more  patient  and  impartial  study  than  it  has  yet  received. 
His  professional  merits  are  beyond  all  dispute.    And  though  most  of  his  legal 
works  are  now  of  comparatively  little  value,  his  Observations  on  the  Statutes 
still  deservedly  hold  a  place  of  high  authority  among  us.    The  contemporaneoos, 
or  almost  contemporoneous  exposition  of  statutes,  by  a  man  of  great  legal 
ability,  must  always  be  highly  valuable.    But  the  observations  of  Mackenzie 
exhibit  so  full  and  accurate  an  appreciation  of  the  precise  aim  and  purpoee  of  a 
new  law,  so  thorough  a  knowledge  of  the  mischief  to  be  remedied,  and  so  nice 
a  discrimination  between  that  part  of  the  former  law  which  is  intended  to  he 
altered  and  that  which  i&  left  untouched,  that  no  one  can  become  familiar  with 
the  book,  without  forming  the  highest  opinion  of  the  writer's  capacity,  not  only 
as  a  lawyer,  but  also  as  a  legislator,  without  recognising  the  hand  of  the  great 
taw  reformer,  that,  from  other  sources  of  information,  we  know  him  to  have 
been.' 

In  concluding  this  notice,  we  cannot  refrain  from  the  expression 
of  a  wish,  that  the  learned  Lord  Justice  would  devote  part  of  those 
intervals  of  leisure  which  the  vacations  afford,  to  the  fuller  develop- 
ment of  that  most  interesting  field  of  iresearch  which  he  has  sounded 
rather  than  explored  in  the  essay  with  which  he  has  favoured  the 
profession. 

Decisions  of  the  Supreme  Court,  Vice-Admiralty  Court^  and  Baftk- 
ruptcy  Court  of  Mauritius.  1861.  Second  Edition «  Edited  by 
Adrien  Piston,  Attomey-at-Law.  London  5  Maxwell.  Edin- 
burgh :  Bell  and  Bradfute.     Paris :  Plon. 

We  have  much  pleasure  in  drawing  attention  to  these  reports  of  the 
decisions  of  the  Supreme  Courts  of  the  Mauritius.  When,  some  years 
ago,  Mr  Farquhar  Shand,  well  known  for  his  book  on  the  Practice  of 
the  Court  of  Session,  was  appointed  Chief  Justice  of  the  Mauriuas, 
we  entertained  a  sanguine  expectation  that  he  would  do  good  work  as 
a  colonial  judge.  We  could  not  wish  for  better  proof  that  our  expec- 
tation has  been  realized  than  is  furnished  by  these  reports.  It  would 
be  quite  foreign  to  our  purpose,  were  we  to  criticise  the  judgments 
which  are  here  recorded.  We  desire  rather  to  notice  Uie  reports 
themselves,  which  we  have  reason  to  know  have  been  set  agoing 
through  the  exertions  of  the  X^hief  Justice  himself.  They  are  brief, 
anM  yet  intelligible, — all  the  qualities  one  could  desiderate  in  law  re- 
ports, and  qualities  which  one  often  looks  for  in  vain  in  the  reports 
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of  more  important  courts  than  those  of  the  Manritias.  It  is  very 
obvious  that  the  reports  will  be  of  great  service  to  the  colonial 
judges  and  practitioners.  They  will  also  afford  valuable  assistance 
to  the  members  of  the  Judicial  Committee  of  the  Privy  Council, 
when  hearing  appeals  from  the  Mauritius. 


THE  LATE  PROFESSOR  GEORGE  ROSS. 

Professor  Ross,  who  has  held  the  Chair  of  the  Law  of  Scotland 
in  the  University  of  Edinburgh  since  the  commencement  of  the 
Session  1861-62,  died  at  his  house  in  Forres  Street,  on  Saturday, 
the  21st  of  November  last.     His  death,  which  resulted  from  diph- 
theria,  was   sudden   and   unexpected,   he  having  lectured  to  his 
students  as  usual  on  the  preceding  Tuesday.     Mr  Boss  was  a  gen- 
tleman of  considerable  professional  eminence.    He  became  a  mem- 
ber of  the  bar  in  1835  ;  and  for  several  years  past  he  has  acted  as  a 
senior  counsel,  more  especially  in  conveyancing  case^.     One  or  two 
of  the  late  conveyancing  statutes  were  attributed  to  him,  and  it  is 
well  known  that  in  that  branch  of  law  he  was  more  than  usually 
learned.     Mr  Ross  has  made  several  valuable  contributions  to  Scot- 
tish legal  literature.     His  ^Leading  Cases'  are  well  known,  and 
highly  appreciated  by  every  lawyer,  more  especially  those  relating 
to  jLand  Rights,     Although  considerable  difference  of  opinion  has 
been  expressed  regarding  his  edition  of  *  Bell's  Dictionary,'  there 
can  be  no  doubt  that  it  is  used  by  the  profession  in  preference  to 
any  of  the  former  editions ;  and  probably  this  is  the  best  criterion 
of  its  value  that  can  be  obtained.     Mr  Ross  was  a  very  industrious 
man,  and  a  safe  counsel.   Although  not  remarkable  as  an  oral  pleader, 
his  written  arguments,  of  which  many  may  be  found  in  the  collec- 
tions of  Court  of  Session  and  Appeal  Cases,  were  characterized  by 
those  qualities  which  led  to  his  selection  for  the  Professorship,  among 
which  we  may  mention  his  extensive  and  accurate  knowledge  of 
case  law,  more  especially  that  relating  to  real  property,  and  an  ex- 
cellent judgment  m  selecting  and  making  the  best  use  of  the  erudi- 
tion of  which  he  was  possessed.     Mr  Ross  was  appointed  to  the 
Chair  of  Scots  Law  in  1861,  the  other  candidates  being  Mr  Hamil- 
ton Pyper  and  the  late  Mr  Montgomerie  Bell.     We  believe  that 
JVfr  Ross*s  lectures  gave  great  satisfaction  to  the  students — his  class 
being  conducted  with  great  ability  and  acceptance.     The  decease  of 
Mr  Koss,  besides  leaving  a  vacancy  in  the  University,  will  remove 
another  from  the  already  small  number  of  senior  counsel  at'the  bar. 
It  need  scarcely  be  said  that  he  was  very  highly  respected,  and  that 
his  death  will  be  deplored  by  a  very  large  circle  alike  of  professional 
and  non-professional  friends. 

We  understand  that  Mr  George  Moir,  Sheriff  of  Stirlingshire, 
who  has  intimated  his  willingness  to  accept  the  vacant  Chair,  will 
in  all  probability  be  nominated  by  the  Faculty  of  Advocates. 
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FIRST  DIVISION. 
Swan  r.  Lawrie. — Nov.  2. 

Sale — Interest, 

The  litigation  in  this  case  related  to  Tarions  points  of  difference  which 
arose  between  the  parties  as  to  the  terms  and  conditions  on  which  a  sale, 
by  the  defender  to  the  pursuer,  in  June  1860,  of  house  subjects  on  the 
South  Bridge  fell  to  be  completed.  The  purchase  was  made  by  the 
pursuer  from  the  defender,  conform  to  written  missives.  Accordiog  to 
these  missives,  immediate  possession  was  to  be  given,  by  the  defender,  of 
the  subjects  to  the  purchaser ;  and,  on  the  other  hand,  the  price  was  to 
be  at  once  consigned  by  the  purchaser  in  bank,  on  a  deposit-receipt  in 
the  joint  names  of  the  parties,  '  in  order  to  the  same,  with  interest  to 
accrue  thereon,  being  drawn  and  paid  over  to  you' (the  defender)* on 
exhibition  of  a  valid  title  in  your  person,  and  on  delivery  of  a  valid  con- 
veyance to  the  above  property  by  you  in  my  favour."  Possession  was 
taken  by  the  pursuer  of  the  subjects,  and  consignation  was  made  by  him 
of  the  price  as  thus  agreed  upon.  In  the  course  of  the  correspondence 
between  the  agents  for  the  parties,  in  the  view  of  getting  the  transaction 
completed,  various  questions  and  disputes  arose,  which  ultimately  resulted 
in  the  present  action.  After  the  action  was  raised,  these  points  of  differ- 
ence were  all  adjusted,  with  the  exception  of  the  matter  of  interest.  Was 
the  defender  entitled  to  interest  on  the  price,  at  the  rate  of  five  per  cent, 
or  only  to  the  interest  accruing  on  the  price  as  consigned,  per  deposit* 
receipt,  in  the  British  Linen'  Company's  Bank  ? 

The  Lord  Ordinary  (Ormldale)  held  that  the  defender  was  not  entitled 
to  more  than  the  bank  interest  accruing  on  the  deposit-receipt,  on  the 
double  ground  that  this  was  in  accordance  with  the  true  import  of  the 
missives  interchanged  by  the  parties,  and  that  the  delay  which  had  taken 
place  in  the  settlement  of  the  transaction  had  been  very  much  occasioned 
by  the  defender  himself,  and  was  attributable  in  a  great  measure  to  his 
own  fault.  The  defender  having  reclaimed,  the  Court  to-day  nnani- 
mously  adhered  to  the  Lord  Ordinary's  interlocutor,  withoat  calling  on 
the  pursuer's  counsel. 

Breakenridoe  or  Dunlop  V,  BoTD  AND  Others. — Nov.  2. 

Husband  cmd  Wife — Donatiofi. 

The  deceased  Janet  Breakenridge  or  Oreenlees,  as  whose  executrix 
the  pursuer  sues,  was  in  1828  married  to  Mathew  Greenlees.  Of  this 
marriage  there  were  no  children.  Mr  Oreenlees,  the  husband,  had  fonr 
children  by  a  previous  marriage.  On  1 8th  February  1835,  Matfaew 
Greenlees  executed  a  mortis  causa  settlement  of  his  whole  estate,  heritable 
and  moveable.    He  disponed  the  whole  to  his  four  children  and  the  sor* 
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▼ivors  equally  amongst  them ;  but  he  burdened  them  with  the  payment 
of  an  annuity  of  L.40  to  bis  wife,  if  she  should  suryive  him ;  and  he  de- 
clared this  to  be  in  full  to  her  of  her  legal  provisions.    The  deed  reserved 
to  the  granter  '  full  power,  at  any  time  in  my  life,  and  even  on  deathbed, 
to  alter,  innovate,  or  revoke  these  presents  in  whole  or  in  part.'    The 
testing  clause  of  the  deed  bears  to  have  been  subscribed  by  the  granter, 
^  and  by  the  siud  Janet  Breakenridge  or  Greenlees,  in  token  of  her  con- 
sent to  and  approval  of  the  foregoing  settlement'    On  the  18th  June 
1851,  Mathew  Greenlees  executed  a  new  deed  or  codicil,  which  is  written 
on  the  same  sheet  of  paper  with  the  former  deed.    Fy  this  time  three  out 
of  his  four  children  had  died,  and  the  only  survivor,  Hugh,  was  in  a  state 
of  mental  imbecility.    Mr  Greenlees,  by  his  new  deed,  revoked  the  former 
disposition  in  favour  of  the  four  children,  and  now  disponed  his  whole 
estate  to  trostees,  of  whom  his  wife  was  one,  for  the  purpose,  after  paying 
debts  and  expenses — 1st,  Of  delivering  his  household  furniture  to  his  wife, 
if  she  should  survive  him ;  2dly,  Of  paying  to  her  an  additional  annuity 
of  L.IO,  if  the  estate  should  be  sufficient  to  afford  it,  and  also  of  provid- 
ing her  with  a  free  dwelling-house,  or,  in  her  option,  of  paying  L.IO  per 
annum  in  lieu  of  it ;  and,  lastly.  Of  holding  the  whole  remainder  of  the 
estate  for  behoof  of  bis  surviving  child,  Hugh  Greenlees,  and  the  heirs  of 
his  body,  and,  failing  these,  of  the  testator's  brother^ and  sisters;  the 
provision  tO"  Hugh  Greenlees  being  declared  alimentary,  and  *  not  assign- 
able ;'  and  '  I  confirm'  (the  deed  bears).  <  the  declaration  as  the  provisions 
to  my  wife,  being  in  full  of  every  claim  competent  to  her.'    The  deed  also 
bears,  in  its  elese, '  And  I  hereby  approve  of  the  foregoing  settlement  in 
all  other  respects,  so  far  as  not  expressly  altered  by  this  codicil,  and  re- 
serve right  to  alter  the  same,  and  this  codicil,  at  any  time,  as  I  may  see 
proper.'    Malbew  Greenlees  died  in  November  1853,  survived  by  his 
wife  and  son.    Mrs  Greenlees,  the  widow,  died  more  than  four  years 
after,  being  in  March  1858.    The  present  pursuer  is  her  sister,  and  exe- 
catrix-dative.    Mrs  Greenlees,  during  her  period  of  survivance,  took  no 
active  steps  for  setting  aside  her  husband's  settlements,  or  recalling  her 
own  participation  in  them ;  or  for  making  good  ber  I\egal  rights,  in  place 
of  the  conventional  bestowed  on  her.    It  appeared,  however,  to  the  pur- 
suer, after  her  sister's  death,  that  she  was  entitled  to-  enforce  her  sister's 
legal  claims  as  widow  of  Mathew  Greenlees ;  and  for  this  end  she  raised 
an  action  in  the  SherifP  Court  at  Campbelton  against  the  present  defend- 
ers, the  surviving  trustees  of  Mathew  Greenlees,  concluding  for  an  account 
of  their  intromissions  as  such,  and  for  payment  of  such  balance  as  should 
be  due  her,  on  the  footing  of  the  widow  having  been  entitled  to  her  legal 
rights  of  terce  and^'u^  reUctce.    The  Sherrff  held  this  action  to  be  barred 
bj  Mr  Greenlees'  deeds  of  settlement,  and  Mrs  Greenlees'  consent  to  the 
first  of  them,  until  at  least  these  were  set  aside ;  and  assoilzied  the  de- 
fenders with  expenses.     The  pursuer  now  insists  in  a  reduction  of  the 
Sheriff's  judgment,  and  of  the  deeds  in  question,  so  far  as  necessary  to  be 
reduced,  and  in  similar  conclusions  of  count  and  reckoning  with  those 
contained  in  the  Sheriff  Court  action. 

The  Lord  Ordinary  (Einloch)  assoilzied  the  defenders  from  the  con- 
clasions  of  the  action,  holding  that  the  deceased  Mrs  Greenlees,  not 
having  challenged  her  husband's  deeds,  her  executrix  could  not  do  so, 
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the  right  to  reyoke  a  dooatioii  inter  virwn  et  vxortm  bdog  an  ezclaaTe 
prinlege  of  the  spouses,  which  did  not  pass  to  their  representatives. 

The  pnrsoer  haviog  reclaimed,  the  Court  to-daj  ananimoasly  adhered, 
resting  their  concorrence  in  the  Lord  Ordinary's  interlocator  mainly  on 
the  facts  that  the  deceased  Mrs  Greenlees  had  for  four  years  taken  benefit 
under  her  late  husband's  settlements,  receiring  payment  of  an  aimnity 
provided  to  her  therein,  and  that  there  was  no  offer  of  proof  by  the  pur- 
suers that  she  had  been  deceired  when  she  consented  to  the  deed  of  18S5. 

Adv.^  Adam  v,  SnTH£RLAin>. — Noo.  8. 

Diligence — Croum  Debtor. 

On  18th  January  1862,  the  whole  household  furniture  and  other  effects 
in  the  house  in  High  Street  of  Wick,  occupied  by  Robert  Macalister,  Iste 
collector  of  taxes  and  distributor  of  stamps  there,  were  sold  at  a  public 
sale,  under  a  diligence  against  him,  at  the  instance  of  the  Lord  Advocate, 
for  a  Crown  debt  of  L.1388.  Macalister  had  absconded  prior  to  the  sale. 
The  furniture  was  purchased  by  the  respondent,  and  was  not  r^aoved 
from  Macalister's  house,  in  which  his  wife  and  family  continued  to  reside. 
In  March  1862  the  landlord  (the  advocator)  sequestrated  the  famitnre 
for  the  rent  of  the  house  for  the  year,  from  Whitsunday  1862  to  Whit- 
sunday 1863.  Thereupon  the  respondent  presented  a  petition  to  the 
Sheriff  of  Sutherland  and  Caithness  for  interdict  against  the  landlord's 
sequestration  being  proceeded  with.  The  Sheriffs-substitute  (Rossell), 
and,  on  appeal,  the  Sheriff  (Dingwall  Fordyce),  granted  interdict. 

An  adTOcation  having  been  presented,  the  Court  ta-day  unammonslj 
refused  the  note. 

LaBGS  BuRTING'OrOUND — WlLLOUGHBT  V.  FCLTON. — Nov.  4. 

Burial' Oroutid  Act 

The  pursuers  in  this  case  sought  to  challenge  an  assessment  imposed 
by  the  Parochial  Board  of  Largs,  to  defray  the  expenses  said  to  have 
been  incurred  in  purchasing,  laying  out,  and  ornamenting  a  piece  o^ 
ground  called  Haylee,  as  the  burial-ground  of  the  parish,  in  terms  of  the 
Burial-Ground  Act.  The  grounds  of  objection  were,  that  Haylee  wag 
utterly  unsuitable  for  burial  purposes,  from  its  distance  from  the  town  of 
Largs,  and  the  character  of  the  ground,  which  was  rocky  in  some  parU 
and  marshy  in  others ;  and  also,  that  the  Sheriff  had  refused  to  saactioD 
it  in  consequence  of  the  consent  of  parties,  whose  residences  were  within 
a  hundred  yards  of  the  ground,  not  haying  been  obtained,  and  of  the  table 
of  fees  proposed  to  be  charged  for  interments  being  altogether  unreason- 
able. It  appeared  from  the  proceedings  that  a  petition  had  been  presented 
to  the  Sheriff,  at  the  instance  of  the  Parochial  Board,  and  that  it  was 
ultimately  dismissed,  for  the  reasons  already  stated.  Another  petitioa 
was  thereupon  presented  by  other  parties  in  the  parish  to  hare  a  place 
called  Chapelton  designal^ed  as  the  burial-ground.  This  petition  was 
opposed  by  the  Board ;  but  the  Sheriff  found  that  no  barying*groand 
had  been  provided  by  the  Parochial  Board  where  bterments  could  take 
place  at  rates  which  could  be  approved  of,  and  he  therefore  designated 
the  ground  at  Chapelton  as  a  suitable  burying-ground  for  the  parish  of 
Largs.    The  Lord  Ordinary  held  that  the  assessment  bj  the  Parochial 
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Board  coald  not  be  challeaged,  on  the  ground  that  the  Board  alone  had 
the  power  to  jadge  of  the  Buitabilitj  of  the  ground  for  burial  purposes. 
The  pursuers  reclaimed  against  this  interlocutor ;  and,  at  the  hearing 
to-daj,  it  appeared  that  at  the  date  of  the  interlocutor  the  proceedings 
before  the  Sheriff  with  reference  to  the  ground  at  Chapelton  were  in 
dependence,  and  that  the  decision  designating  that  ground  had  been  since 
pronounced.  It  was  therefore  contended  that  the  effect  of  that  judgment 
was,  if  the  assessment  was  sustained,  the  inhabitants  of  Largs  would  fall 
to  be  assessed  for  two  burjing-grounds  instead  of  one,  as  authorized  by 
the  Act  of  Parliament.  The  counsel  for  the  Parochial  Board  thereupon 
mentioned  that  the  Sheriff's  decision  had  been  appealed  to  the  Lord 
Ordinary ;  and  it  was  then  suggested  by  the  Court  that  this  case  should 
either  be  remitted  to  the  Lord  Ordinary,  or  sisted  until  the  appeal  was 
disposed  of.  The  Lord  Advocate,  for  the  Board,  objected  to  this  course, 
and  insisted  upon  judgment  in  the  case.  The  Court,  however,  intimated 
that  the  result  of  the  appeal  might  affect  their  judgment,  and  the  case  was 
accordingly  sisted. 

Ann  Detinx  v.  Robbbtson  anp  Co. — Nov.  6* 

Reparatitm — Negligence, 

In  July  1860,  whilst  the  pursuer,  who  was  in  the  employment  of  the 
defenders,  who  are  cotton-spinners  in  Newhall  Factory,  Glasgow,  was 
cleaning  the  machinery,  she  received  an  injury  in  the  spine  by  a  blow 
from  the  cart iage  of  a  *  self-actor,'  which  began  to  move  in  some  unex- 
plained way.  Sheriff-substitute  Smith  foimd'that  the  pursuer  had  failed 
to  prove  that  the  itgury  she  sustained  was  due  to  the  fault  or  negligence 
of  the  defenders.  The  Sheriff-principal,  Sir  A.  Alison,  on  appeal,  reversed 
his  Substitute's  interlocutor,  and  found  the  pursuer  e&titled  to  15  guineas 
of  damage. 

To-day  the  Court  returned  to  the  judgment  of  the  Sheriff-substitute, 
holding  that,  though  the  arrangements  were  defeotive,  it  had  not  been 
proved  that  the  man  by  whose  orders  the  pursuer  was  cleaning  the  ma- 
chinery was  a  foreman,  orother  than  a  coUaborateur,  even  if  negligence  on 
his  part  had  been  proved  to  be  the  cause  of  the  accident,  which  it  had  not. 

J.  Pollock  and  Co.  o.  Murray  and  Spence. — Nov.  6. 

Pa^meju^'^^Novaiion, 

This  is  an  advocation  from  the  Sheriff  Court  of  Glasgow.  In  1860  the 
defenders  purchased  certain  goods  from  the  pursuers.  On  12th  January 
1861,  the  defenders  transferred  their  interest  in  the  business  of  provision 
merchants  carried  on  by  them  to  John  Fnllarton,  junior,  and  intimated 
the  transference  to  the  public  by  an  advertisement  in  the  OLugaw  Herald 
newspaper ;  which  also  stated  that  Fnllarton  would  receive  payment  of 
all  the  debts  due  to,  and  discharge  the  obligations  of,  the  late  concern. 
After  this  transference,  Fnllarton  carried  on  the  business  formerly  carried 
on  by  the  defenders  in  the  same  premises  which  the  defenders  had  occu- 
pied ;  and  the  pursuers  sold  goods  to  Fnllarton,  and  appear  to  have  been 
aware  that  the  business  was  carried  on  by  him  on  his  own  account.  In 
March  1861  the  pursuers'  traveller  called  on  Fnllarton  for  payment  of  an 
account,  whic^  embraced  the  goods  furnished  by  them  to  the  defenders 
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in  1860,  amonnting  to  L.5,  16s.  9d.,  and  the  additional  goods  famished 
to  Fdlarton  himself  after  the  transference  of  the  business,  amounting  to 
L.Il,  14s.  8d.  Fulh&rton  paid  L.23  to  account,  and  a  few  days  after- 
wards granted  the  pursuers  a  promissory  note  for  L.40,  being  the  balance. 
Fullarton  having  soon  afterwards  become  bankrupt,  the  pursuers  sued  the 
defenders  in  the  SherifiP  Court  of  Glasgow  for  L.51,  6s.  9d.,  being  the 
price  of  the  goods  furnished  to  them. 

The  Sherifif-substitute  (Smith)  found,  in  regard  to  the  first  defence, 
that  the  pursuers  did  not  innovate  or  delegate  their  claim  against  the 
defenders,  by  accepting  a  partial  payment  to  account  and  a  promissory 
note  for  the  balance  from  Fullarton,  as  by  the  adyertisement  intimating 
the  transference  the  defenders  merely  constituted  Fullarton  their  man- 
datory to  discharge  their  obligations ;  and,  in  regard  to  tbe  second,  that 
the  pursuers  were  entitled  to  apply  L.11,  Hs.  8d.  of  the  L.23  paid  to 
account  in  payment  of  the  goods  furnished  to  Fullarton  himself,  but  that 
they  were  bound  to  credit  the  defenders  with  the  balance,  L.11,  58.  4d., 
which  fell  to  be  deducted  from  the  sum  sued  for. 

The  Sheriff  (Sir  A.  Alison),  on  appeal,  altered  this  interlocutor. 

To-day  the  Court  unanimously  recalled  the  Sheriff's  interlocutor,  and 
returned  to  that  of  tbe  Sheriff-substitute. 

Lade's  Trustees  v.  The  Laros  Bakino  Company. — Nov.  6. 

Process— TitU  to  Sue. 

This  is  an  action  of  declarator  of  property  in  respect  of  the  ownership 
of  certain  subjects,  of  one-half  of  which  the  pursuers  ore  pro  indiviso  pro- 
prietors. A  record  having  been  made  up  and  closed,  a  long  proof  was 
led  by  consent  of  both  parties.  Od  resuming  the  debate  before  the  Lord 
Ordinary,  after  the  proof  was  led,  tbe  defenders  for  the  first  time  objected 
to  the  pursuers'  title  to  sue,  in  respect  they  were  only  pro  indiviso  pro- 
prietors of  a  part  of  the  subjects  founded  on.  The  first  plea  in  law  stated 
by  the  pursuers  was  to  the  effect  that  they,  being  proprietors  pro  inditao 
of  one-half  of  tho  subjects  described  in  the  summons,  were  entitled  to 
decree  as  concluded  for.  The  defenders  had  stated  no  plea  impugning 
the  pursuers'  title  to  sue. 

The  Lord  Ordinary  (Kinloch)  sustained  the  objection  to  the  pursuers' 
title  to  sue,  taken  at  the  debate,  and  dismissed  the  action  ;  holding  that 
the  pursuers,  not  being  the  proprietors,  but  only  a  fraction  of  the  pro- 
prietors, of  the  subjects  founded  on,  were  not  entitled  to  sue ;  that  the 
pursuers'  first  plea  in  law  opened  a  sufficient  way  for  this  judgment ;  and 
that,  even  if  a  formal  plea  were  wanting,  it  would  h^  pars  judSsis  to  refuse 
to  exercise  jurisdiction  where  jurisdiction  could  not  be  effectually  exer- 
cised, which  was  the  case  here,  as  the  judgment  in  this  action  would  not 
be  res  judicata  as  regards  the  absent  pro  indiviso  proprietors. 

To-day  the  Court  unanimously  recalled  the  Lord  Ordinary's  inter- 
locutor. 

Adv.,  Clark  o*  Rvssel. — Nov.  9. 

Ai^ent — Expenses. 

This  was  an  advocation  from  the  Sheriff  Court  of  Olasgow.    The  pro- 
(Ceedings  conunenoed  with  a  petition  at  the  instance  of  the  re8p<»dest 
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against  the  adrocator  for  delivery  of  a  deed  described  in  the  petition  as 
a  fm  contract,  which  was,  in  point  of  fact,  a  contract  of  ground-annual 
between  a  Mr  Gordon  and  the  respondent.  The  advocator  denied  the 
possession  of  the  deed ;  but  in  the  course  of  the  proof  which  was  allowed, 
be  discovered  it  and  gave  it  up.  He  admitted  that  he  had  not  been  mis- 
led by  the  description  of  the  deed,  but  stated  be  was  under  the  misappre- 
hension that  he  had  not  got  it. 

The  SherifT-snbstitnte  (Bell) — the  only  question  under  the  petition, 
after  the  deed  had  been  given  up,  being  that  of  expenses — found  the  ad- 
vocator liable  in  2s.  dd.  thereof.  The  Sheriff  (Sir  A.  Alison)  found  the 
advocator  liable  in  the  whole  expenses. 

A  note  of  advocation  having  been  presented,  the  case  was  heard  to-day, 
when  it  was  contended  for  the  advocator  that,  in  respect  of  the  misde- 
scription of  the  deed  in  the  petition,  and  the  fact  that  the  advocator  only 
had  the  deed  on  a  borrowing  receipt  from  the  agent  of  Mr  Oordon,  to 
whom  alone  he  was  bound  to  deliver  it,  the  Sheriff  and  Sheriff-substitute 
bad  erred  in  finding  him  liable  for  expenses  at  all. 

The  Court,  without^  calling  on  the  respondent's  counsel,  unanimously 
affirmed  the  Sheriff's  interlocutor.  They  held  that  the  misdescription  of 
the  deed  in  the  petition  was  not  such  as  could  mislead  any  business  man  ; 
and  that,  although  it  was  clear  that  the  advocator  had  not  intentionally 
withheld  the  deed,  yet  having  done  so  under  an  error  which  had  led  to 
expense,  he  must  bear  the  consequences  of  that  error,  and  pay  the  expense. 

The  Eabl  of  Wemyss  v.  Ritchie. — Nov.  10. 
Landlord  and  Tenant — Miscropping. 

The  defender,  George  Ritchie,  was  tenant  of  the  farm  of  Easter  Rhynd, 
under  a  lease  from  the  pursuer,  the  Earl  of  Wemyss,  which  expired  at 
Michaelmas  1858.  The  tenant  was  bound  by  the  lease,  inter  aUa,  to 
labour  the  farm  in  a  proper  husbandman-like  manner,  not  to  take  two 
white  crops  in  succession  off  the  same  piece  of  ground,  and  specially  to 
follow  a  six-shift  rotation  of  crops.  An  additional  rent  of  L.6  sterling 
per  acre  was  to  be  paid  for  each  acre  of  land  miscropped.  The  present 
action  is  brought  to  recover  (1)  Additional  rent,  in  respect  of  miscrop- 
ping,  there  having  been  24  Scotch  acres  too  much  in  white  crop  at  the 
expiration  of  the  lease ;  and  (2)  Damages  in  respect  of  the  farm  not  hav- 
ing been  managed  in  a  proper  and  hnsbandman-like  manner,  and  having 
been  left  in  a  very  foul  condition.  The  Sheriff- substitute  (Barclay)  de- 
cerned against  the  defender  for  L.144,  being  the  pactional  penalty  due 
under  the  lease  for  the  24  acres  of  land  which  had  been  miscropped,  but 
assoilzied  the  defender  from  the  conclusion  for  damages  in  respect  of  mis- 
management, holding  that  the  pactional  penalty  for  miscropping  and 
general  damages  for  mismanagement  could  not  both  be  sued  for.  The 
Sheriff  (£.  S.  Gordon),  on  appeal,  adhered  to  this  interlocutor,  in  so  far 
as  it  found  L.144  of  pactional  penalty  due  by  the  defender,  and  further 
decerned  against  him  for  L.100  of  damages  for  deterioration  in  the  value 
of  the  farm,  in  respect  of  mismanagement,  apart  firom  and  in  addition  to 
that  caused  by  the  miscroppmg. 

The  defender  having  advocated,  the  Court  to-day  unanimously  affirmed 
the  Sheriff-principal's  interlocutor. 
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/  Addie  9.  Henderson  and  Dihxack,  and  Cabbick  Buchanan.-^ 

Nov,  10. 

By  fea-contract  with  the  defender,  Mr  Carrick  Bachftnan,  the  pniwier'B 
compaoj,  Addie,  Miller,  and  Rankin,  whom  he  now  rq>reB8Dt8,  feoed  24 
acres  of  groond  ;  and,  inter  aUa,  by  the  ninth  head  of  the  contract,  they 
got  right  in  consideration  of  a  rent  or  annual  payment  of  L.dO  to  nse  the 
railway  now  in  qaestion,  and  became  bound  In  great  measure  to  recon- 
struct it,  and  also  to  keep  it  in  repair.  The  superior  and  his  coal  tenants 
were  to  have  a  joint  use  of  the  railway,  the  vassals  being  hk  that  case  en- 
titled to  a  deduction  from  the  rent  of  L.50.  The  ctanse  proceeds  :— 
/  Bnt  should  any  other  parties  than  the  said  Robert  Carrick  Buchanan,  or 
his.  foresaids,  or  his  coal  tenants  of  Drompelletr,  or  els^^where  in  the  parish 
of  Old  Monkland,  use  the  said  railway,  the  said  second  parties  (the  Tassals) 
and  their  foresaids  shall  be  paid  by  such  other  partiies  a  fair  proportion 
of  the  expense  of  maintaining  the  said  railway.^  The  defenders,  Hender* 
son  and  Dimmack,  have  recently  obtained  a  fen  from  Mr  Carrick  Bo- 
chanan,  for  the  purposes  of  their  trade  of  malleable  iron  roanufacturerg, 
bnt  they  are  not  coal  tenants  of  Mr  Buchanan.  Their  feu-contract  gives 
them  express  power  to  use  the  railway  for  a  payment  of  L.10  aminally  to 
the  superior,  besides  being  bound  to  contribute  towards  the  expense  of 
keeping  *  up  and  maintaining  such  railway,  in  due  proportion  to  the 
amount  of  their  said  traffic  upon  the  same.'  tinder  this  permission  they 
use  the  railway,  and  state  that  they  are  willing  to  pay  thmr  proportion  of 
its  maintenance.  The  pursuer  seeks  to  have  it  found  that  they  have  no 
right  or  title  to  use  the  railway  at  all.  He  maintains  that  Addie,  Miller, 
and  Rankin,  whom  he  represents,  acquired  an  exclusive  right  to  the  rail- 
way, except  in  so  far  as  a  right  of  use  was  ezchisively  reserved  to  the 
superior  and  his  successors,  and  his  cdal  tenants,  including  the  Drom- 
peller  coal  tenants. 

The  Lord  Ordinary  (Barcaple)  held  that,  oki  a  fair  construction  of  the 
fen-contract,  the  superior,  Mr  Carrick  Buchanan,  reserved  to  himself  the 
right  to  confer  the  privUege  of  using  the  railway  upon  other  parties, 
whether  his  coal  tenants  or  not,  and  therefore  dismissed  the  action. 

The  pursuer  having  reclaimed,  the  Court  to-day,  without  calling  on  the 
respondents'  counsel,  adhered  to  the  Lord  Ordinary's  interlocator. 

Adv.^  Ltle  V,  Service. — Nov.  12. 

Master  and  ApprmUict. 

This  is  an  action  at  the  instance  of  a  journeyman  baker  is  Greenod, 
against  the  baker  with  whom  he  served  his  apprenticeship,  to  reconr 
damages  for  not  having  been  properly  taught  his  trade.  Tlie  porsutf 
entered  into  an  indenture  to  serve  the  defender  as  apprentice  for  ive  years, 
and,  on  the  other  part,  the  defender  became  bound  *  to  teach  or  cause  the 
said  James  Lyle  to  be  taught  and  instructed  in  the  art  and  bnsineBa  of  a 
baker,  so  fiir  as  practised  by  himself,  or  the  said  James  Lyk  may  be 
capable  of  learning  or  uptaking.'  The  pnrsner,  since  the  dose  of  his  ap- 
prenticeship, has  been  employed  as  a  journeyman,  but  has  obIj  beea 
receiving  10s.  per  week  of  wages  instead  of  22b.,  tiie  ordinaiy-  rate. 
The  lowness  of  his  wages  being  caused  by  his  hiefidency  aa  ^  woriaaaiy 
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he  raued  the  present  action  in  the  Sheriff  Court  at  Greenock,  to  recover 
damages  ftrom  his  former  master  for  not  having  taught  him  properly,  and 
so  qualified  hkn  to  earn  the  regular  rate  of  journeymen's  wages. 

The  Sheriff-substitute  (Tennent)  pronounced,  inter  aUoj  the  following 
findings: — ^ Finds  it  proved  that  the  pursuer  entered  into  the  defender's 
service  as  apprentice  in  terms  of  this  indenture,  and  served  him  for  the 
space  of  five  years  therein  specified :  Finds  it  proved  that  the  pursuer 
was  of  sufficient  capacity  to  learn  or  uptake  the  art  or  business  of  a  baker : 
Finds  it  proved,  that  the  o?en  department,  or  the  mode  of  putting  bread 
in  the  oven  to>  be  fired,  is  an  important  part  of  the  art  or  bu.siness  of  a 
baker,  which  every  apprentice  ought  to  be  taught,  and  which  it  takes  an 
apprentice  a  period  varying  from  six  months  to  two  years  to  learn :  Finds 
it  proved  that  the  pursuer  was  oiily  allowed  on  about  six  or  eight  occa- 
sions, during  the  last  year  of  his  apprenticeship,  to  put  biscuits  or  small 
bread  into  the  oven,  and  was  never  allowed  on  any  occasion  to  put  loaves 
or  larger  bread  into  the  oven,  and  that  he  did  not  receive  any  other  in- 
struction in  this  department  of  the  business  of  a  baker  from  the  defender, 
or  his  foreman,  or  others  appointed  by  him :  Finds  that  the  defender 
has,  in  this  respect,  failed  to  fulfil  the  obligation  undertaken  by  him  in 
said  Indenture,  to  teach  or  cause  the  pursuer  to  be  taught  and  instructed 
in  the  art  and  business  of  a  baker,  so  far  as  practised  by  him,  and  finds 
him  liable  to  the  pursuer  in  the  sum  of  L.15  as  damages,  in  consequence 
of  failure.*  The  Sheriff  (Fraser),  on  appeal,  recalled  this  interlocutor,  and 
assoilzied  the  defender,  holding  that  the  proof  showed  that  the  ignorance 
of  the  pursuer  at  the  end  of  his  apprenticeship  was  not  caused  solely  by 
n^lect  on  the  part  of  his  master,  but  was  mainly  the  consequence  of  his 
own  stupidity  and  inattention. 

To-day  the  Court  recalled  the  Sheriff's  interlocutor,  and  retunied  sub- 
stantially to  that  of  the  Sheriff-substitute.  Their  Lordships  held  there 
was  no  evidence  to  show  that  a  proper  attempt  had  been  made  to  instruct 
the  pursuer  during  his  apprenticeship  in  the  trade  of  a  baker.  It  was  not 
enough  that  an  apprentice  should  be  allowed  to  see  the  work  going  on, 
and  learn  it  if  he  could ;  it  was  the  dnty  of  the  master  to  teach  him ;  nor 
was  it  a  sufficient  excuse  for  the  master  to  say  that  the  apprentice  was 
stupid  and  inattentive.  It  was  his  duty,  notwithstanding,  to  take  all  due 
pains  to  have  him  instructed  m  every  part  of  his  business.  There  was  no 
evidence  that  a  sufficient  endeavour  of  this  description  had  been  made  by 
the  master  in  the  present  case^  and  therefore  the  pursuer  was  entitled  to 
recover  damages. 

R.  WOTHBRgPOON  AND  CO.  V.  JoHN  GrAT  AND  Co. — NoV.   12. 

Trade  Merh — Exclusive  Privilege^ 

The  complainers,  Wotherspoon  and  Co.,  who  are  manufacturing  con- 
fectioners in  Glasgow,  applied  for  an  interdict  against  the  respondents, 
«John  Gray  and  Co.,  wholesale  and  export  confectioners,  Glasgow,  to  pro- 
liibit  them  *  from  vending  lozenges  made  by  the  respondents  or  others 
except  the  complainers,  under  the  style  and  title  of  Victoria  Lozenges, 
ojid  from  imitatmg  the  other  announcements  made  by  the  complainers  on 
-the  side  of  the  wrapper  containing  their  Victoria  Lozenges,  or  from 
otherwise  infringing  the  trade  rights  of  the  complainers  exclusively  to 
veud  lozenges  nnder  such  style  and  title  and  with  such  announcements.' 
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The  Lord  Ordiuary  (Mackenzie)  refased  to  grant  interdict,  on  tbe 
groands  contained  in  the  following  note  to  his  interlocutor : — ^  It  is  not 
pretended  that  the  complainers  hold  any  patent  or  exclnsire  right  to 
manufactnre  and  sell  the  lozenges  which  thej  call  Victoria  Lozenges. 
On  the  contrary,  it  is  admitted  that  these  lozenges  are  well  known  in  the 
trade,  and  may  be  made  and  sold  by  all  confectioners;  bat  the  com- 
plainers say  they  were  the  first  to  apply  the  term  "Victoria"  to  the 
lozenges  manafactured  by  them,  and  thereby  acquired  right  to  the  ex- 
clasive  use  of  that  name  as  a  trade-mark.    On  the  other  hand,  the  re- 
spondents contend  that  the  complainers  hare  no  exclnsire  right  to  the 
article,  and  no  exclusive  right  to  the  name,  even  supposing  they  had  been 
the  first  to  apply  the  term  Victoria  to  lozenges,  which  is  denied.    It  is 
said  to  be  quite  a  common  thing  to  apply  the  name  "  Victoria"  to  shawls, 
perfumery,  and  fancy  articles  in  all  sorts  of  trades,  and  that  the  first  nse 
of  such  a  name  by  one  manufacturer  of  an  article  well  known  in  the  trade 
gives  him  no  exclusive  right  to  the  name,  so  as  to  prevent  other  traders 
fVom  giving  the  same  name  to  a  similar  article,  which  is  fairly  and  openly 
represented  to  be  manufactured  by  themselves.    The  Lord  Ordinary 
thinks  this  doctrine  is  well  founded,  and  that  by  calling  their  lozenges 
"  Wotherspoon's  Victoria  Lozenges,"  the  complainers  are  not  entitled  to 
prevent  the  respondents  from  selling  their  lozenges  under  the  name  of 
"  John  Gray  and  Company's  Victoria  Lozenges.'^    It  is  alleged  by  the 
complainers,  that  in  selfing  their  lozenges  the  respondents  use  printed 
wrappers  containing  announcements,  which  are  colourable  imitations  of 
those  made  by  the  complainers,  for  the  fraudulent  purpose  of  selling  the 
respondents'  lozenges  as  lozenges  manufactured  by  the  complainers ;  bat 
the  printed  wrappers  of  both  parties  which  are  referred  to  in  the  record 
are  produced  in  process,  and  disprove  this  averment.    It  appears  that 
the  complainers'  wrappers  are  of  a  red-brown  colour  with  black  letters, 
while  the  respondents'  wrappers  are  white,  with  pink  letters.     On  the 
complainers'  label  the  most  prominent  annoirocement  is,  ''  Wotherspoon's 
Machine-made  Victoria  Lozenges,   free  from  colour,"  with  the  addi- 
tion of  the  notice  of  prize  medals.     The  most  j^ominent  announcement 
on  the  respondents'  label  is,  *'John  Gray   and  Company's   Machine- 
made  Victoria  Lozenges ;"  and  there  is  also  on  their  label  an  engraved 
representation  of  their  works  in  Commercial  Road,  with  their  name  over 
the  door.   In  other  respects  the  respondents'  labels  are  essentially  different 
from  those  of  the  complainers,  and  distinctly  inform  the  pnblic  that  the 
lozenges  are  manufactured  by  Gray  and  Company.    Besides,  even  if  there 
had  been  some  points  of  resemblance  between  the  two  sets  of  labels,  thb 
would  be  of  no  consequence,  unless  it  could  be  shown  that  the  respondents' 
labels,  taken  as  a  whole,  were  so  framed  as  fraudulently  to  represent  the 
lozenges  made  by  them  as  lozenges  made  by  the  complainers ;  but  while 
the  name  Victoria  Lozenges  is  used,  the  respondents'  labels  are  other- 
wise so  expressed  as  clearly  to  show  that  the  lozenges  in  their  packages 
are  manufactured  by  themselves,  so  that  there  is  no  pretence  for  saying 
that  these  labels  are  colourable  imitations  of  the  complainers*  labels,  de- 
vised for  the  fraudulent  purpose  of  misleading  the  public,  and  inducing 
them  to  buy  the  respondents'  lozenges  as  lozenges  manafactored  by  the 
complainers.    For  these  reasons,  it  is  thought  the  complainers  are  not 
entitled  to  the  interdict  sought  by  them.' 
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Wotherspoon  and  Company  having  reclaimed,  the  Court  to-daj,  with- 
out calling  on  the  respondents*  counsel,  unanimously  adhered  to  the 
Lord  Ordinary's  mterlocutor,  on  the  grounds  stated  by  his  Lordship  In 
his  note. 

Akbebsons  r.  Lows. — Nov,  13, 

Property — Posaeasion^ 

This  was  a  competition  of  heritable  rights  to  certain  subjects  in  Dun- 
dee,  the  pursuer  having  brought  an  action  of  declarator  and  reduction  to 
have  the  defender's  title  set  aside,  and  their  own  declared  the  true  title. 
David  Smith,  in  1791,  was  feudally  vested  in  certain  subjects  in  Over- 
gate,  Dundee,  and  in  1792  sold  and  disponed  a  portion  of  the  subjects 
to  David  Low,  who  then  entered  to  and  had  possession  of  the  portion 
sold  him,  till  his  death  in  1837,  when  his  two  daughters,  the  defenders, 
Ann  and  Isabella  Low,  made  up  a  title  to  the  portion  of  the  subjects  in 
qaestion,  and  continued  to  the  present  time  in  possession  of  them.  It 
appears,  however,  that  David  Smith,  after  granting  the  ^position  to  the 
defenders'  father  in  1791,  granted  in  1793  a  gratuitous  conveyance  to 
his  wife  of  the  whole  subjects  in  his  own  title,  omitting  apparently,  per 
tncurkmiy  to  except  from  the  description  the  portion  previously  sold  to 
David  Low.  Mrs  Smith  was  infeft  on  this  conveyance  in  1794 ;  and  on 
her  death,  her  daughter,  Margaret  Smith,  expede  a  title  as  her  heir  by 
cognition  and  sasine  in  1832,  she  in  turn  being  succeeded  by  her  cousin, 
David  Smith,  who  also  expede  a  title  as  her  heir  by  cognition  and  sasine 
in  1834,  which  also  contained  the  whole  subjects.  Smith  afterwards,  in 
1842,  sold  and  disposed  the  whole  subjects  to  Thomas  Thomson,  from 
whose  trustee,  on  his  bankruptcy,  the  pursuers,  in  consideration  of  a 
price,  obtained  a  conveyance  in  1853  of  the  whole  subjects,  including  by 
description  the  defenders'  portion  thereof.  The  pursuers  were  infeft  on 
the  open  warrant  in  Smith's  disposition  to  Thomson.  After  the  pursuers 
obtained  their  disposition,  they  challenged  the  defenders'  title,  and 
brought  the  present  action  to  set  it  aside,  and  have  their  own  declared 
the  only  valid  title  to  the  whole  subjects  in  the  common  author's  (David 
Smith's)  title  of  1791.  In  defence,  it  was  pleaded  (1)  that  the  defenders 
had  a  prescriptive  title  to  their  portion  of  the  subjects,  in  virtue  of  the 
common  author's  sasine  in  1791,  the  disposition  by  him  to  their  father, 
and  their  own  title  expede  in  1837,  and  of  the  exclusive  and  uninterrupted 
possession  for  more  than  sixty  years  upon  these  deeds;  (2)  that  the 
onerous  title  granted  to  the  defenders'  father  in  1792,  which  was  followed 
by  possession,  could  not  be  defeated  by  the  subsequent  gratuitous  title 
granted  in  1793,  the  successors  of  the  acquirer  of  that  title  being  liable 
to  all  the  exceptions  pleadable  against  that  title  in  competition  with  the 
defenders ;  and  (3)  that  the  pursuers  had  acquired  their  own  title  in 
the  full  knowledge  of  the  defenders'  title  and  possession,  and  had  not 
made  an  actual  honafde  purchase  of  the  defenders'  subjects,  which  were 
cot  included  in  the  rentals  or  other  particulars  upon  which  they  had 
made  their  purchase  from  Thomson's  trustee ;  and  that  in  point  of  fact 
the  trustee  did  not  profess  to  sell  them  the  defenders'  subjects,  of  which 
he  was  not  in  possession.  The  defenders'  statements  on  record  were  not 
denied  by  the  pursuers ;  but  it  was  maintained  that  their  title  was  pre- 
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ferable  because  of  their  predecessor,  Mrs  Smith,  having  in  1794  ezpede 
the  first  sasine,  subsequent  to  the  common  authors,  in  tne  whole  sobjectK, 
thus  defeating  the  prpvious  disposition  to  the  defenders'  father,  and 
raising  an  impediment  to  prescription  running  on  that  title.  The  Lord 
Ordinary  (Ormidale)  repelled  the  defences,  and  sustained  the  porsaers' 
title  to  the  whole  subjects. 

The  Court,  after  hearing  counsel  on  the  redaimiog  note  for  the  de- 
fenders, tq-daj  unanimously  recalled  the  Lord  Ordinary's  judgment,  and 
assoilzied  the  defenders,  with  expenses,  holding  their  title  preferable-  on 
these  grounds :— (1.)  That  the  title  in  favour  of  the  defenders'  father  in 
1793  was  an  onerous  title,  folbwed  by  possession ;  and  that  in  favour  of 
Mrs  Smith  in  1794  was  gratuitous,  and  not  followed  by  possession;  (2.) 
That  in  a  question,  therefore,  with  Mrs  Smith  and  the  heirs  who  had 
succeeded  her,  the  defenders'  title  was  preferable ;  (3.)  That  the  sasine  in 
1837,  in  favour  of  the  defenders,  made  their  right  real  ^d  efTectual 
against  third  parties,  whether  onerous  purchasers  or  not,  deriving  right 
trojn  the  Smiths,  and  that  being  on  record  it  put  third  parties  on  their 
inquiry  as  to  the  real  character  of  the  defenders'  titl^ ;  that  the  pursaers, 
who  had  maintained  that  they  had  trusted  to  the  records,  mnst  bafe 
known,  or  at  least  must  be  held  to  have  known,  of  the  existence  of  the 
defenders'  sasine  in  1837 ;  and,  therefore,  that  a  purchaser  in  that  know- 
ledge could  not  transact  bona  fide  for  the  effectnal  purchase  of  subjects  to 
which  there  was  that  antecedent  valid  title,  upon  which  possession  bad 
followed ;  the  Court  also  holding  that  possession  was  a  point  upon  which 
a  pqrchaser  was  bound  to  make  inquiry,  before  he  could  trust  to  the 
seller's  title,  the  records  not  being  necessarily  a  protection  against  ad?erse 
titles  upon  which  possession  may  have  followed. 

CoopiCB  Aia>  Wood  «•  The  Nprtp  British  Raxlwat  Coi^aitt. 

—Nw,  17- 

Ntttsance — New  TriaL 

This  was  an  action  of  interdict  to  put  down  the  North  British  fur- 
naces, near  Portobello,  for  converting  or  hardening  iron  rails,  and  to 
recover  damages  fron^  the  Railway  Company  for  the  iigury  caused  b; 
these  furnaces  to  Baileyfield  house  and  garden,  the  property  of  the  pur- 
suers. The  case  was  tried  before  Lord  Barcaple  and  a  jury  on  12th, 
13tb,  and  15th  June  last,  when  a  verdict  was  returned  hi  favour  of  the 
pursuers,  with  L.200  of  damages.  Lord  Barcaple  having  directed  the 
jury  at  the  trial,  that  they  were  entitled  to  find  for  the  pursuers,  if  the; 
were  satisfied  that  dust  and  gaseous  discharges  as  well  as  smoke  were 
thrown  off  by  the  defenders'  furnaces,  although  they  might  be  of  opinion 
that  the  injury  to  the  pursuers'  property  was  caused  by  the  smoke  aloue. 

To-day,  Mr  Clark,  in  support  of  a  bill  of  exceptions  against  the 
Judge's  ruling  at  the  trial,  contended  that  as  the  statement  in  the  issQ^ 
was  that  the  injury  was  caused  by  ^  smoke,  dust,  and  gaseous  discharges^' 
to  entitle  the  pursuer  to  a  verdict,  it  was  necessary  that  the  injury  should 
be  proved  to  have  been  caused  by  all  these  agents,  there  being  no  alter- 
native in  the  issue. 

The  Court  disallowed  the  exception,  but  granted  a  mle  to  show  cause 
why  the  verdict  should  not  be  set  aside  as  contrary  to  evidence. 
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Adv.f  Stobeb  V,  Strang.— i\r<n;.  20. 

Contract — Lease. 

This  was  an  advocation  from  the  Sheriff  Court  of  Lanarksliif e,  where- 
by certain  interlocutors  framed  by  Sheriff  Glassfbrd  Bell  and  Sheriff 
Alison  were  brought  under  review.    The  proceedings  commenced  with  a 
petition  for  sequestration  at  the  instance  of  the  advocator,  by  which  he 
Bought  to  secure  payment  of  L.239,  10s.,  being  the  rent  for  the  year 
from  Whitsunday  1861  to  Whitsunday  1862  of  certain  premises  in  Syd- 
ney Street,  Glasgow,  let  by  him  to  the  respondent,  along  with  a  Supply 
of  steam-power  to  propel  the  machinery  in  the  premises  so  let.     Certain 
preliminary  pleas  were  stated  in  the  Sheriff  Court,  to  the  effect  that  a  debt 
for  a  supply  of  steam-power  could  not  competently  be  recovered  under 
such  a  petition ;  but  tnese  pleas  were  abandoned,  and  the  parties  con- 
sented that  the  question  of  the  amount  of  power  supplied,  as  also  the 
right  of  the  respondent  to  a  deduction  from  the  rent  or  price  in  respect 
of  an  alleged  failure  on  the  part  of  the  defender  to  furnish  steam-power 
during  certain  days  condescended  on  by  the  respondent,  should  be  adju- 
dicated upon  in  the  process,    tt  was  admitted  by  the  respondent  that 
the  rent  of  the  premises  amounted  to  L.77, 10s.,  and  that  the  steam-power 
was  to  be  paid  for  at  the  rate  of  L.18  for  each  horse-power  supplied; 
but  while  the  advocator  maintained  that  the  supply  furnished  throughout 
the  year  amoutited  to  nine  horse-power,  the  respondent  .affirmed  that  it 
had  fallen  considerably  short  of  this  amount.    A  proof  was  accordingly 
allowed,  in  which  a  great  deal  of  evidence  was  led  as  the  mode  of  esti- 
mating horse-power  in  such  cases,  or  to  the  difference  between  indicated 
or  actual  and  nominal  or  numerical  horse-power,  and  also  as  to  the 
respondent's  allegatiofis  respecting  the  advocator's  failure  to  furnish  a 
continual  supply.    Sheriff  Bell  found  that  seven  horse-power  had  been 
supplied  during  the  period  in  question,  and  that  the  respondent  was 
entitled  to  a  deduction  of  L.IO  for  stoppages.    Sheriff  Alison  found  that 
the  amount  supplied  had  been  only  five  horse-power. 

Counsel  having  been  heard  on  Wednesday  last,  the  case  was  advised 
to-day,  when  the  Court  found  that  the  number  of  horse-power  supplied 
by  the  advocator  to  the  respondent  was  to  be  taken  as  seven,  but  that 
the  respondent  was  not  entitled  to  any  deduction  for  stoppages.  Both 
parties  lisked  expenses,  but  expenses  were  found  due  to  neither. 

OiBB  AND  OtBEBS  V.  RoW.— i^OCr.  20* 

CrUardian  and  Ward, 

This  was  a  suspension  of  a  de(iree  obtained  by  the  respondent  against 
the  complainets  in  the  Sheriff  Conjrt,  Glasgow,  in  an  action  of  damages 
for  alleged  written  and  verbal  slander.  One  of  the  defenders,  David 
Olbb,  was  a  minor,  ahd  objected  before  the  Sheriff  that  his  curator  or 
admintetrator-at-Iaw  had  not  been  called.  His  father,  who  was  domi- 
ciled in  Edinburgh,  was  then  cited  on  a  Supplementary  summons  in  the 
Sheriff  Court  6f  Glasgow.  He  stated  in  defence,  that  he  was  not  amen- 
able to  the  jurisdiction  of  that  Court.  This  was  repelled ;  and  after  a 
good  deal  of  litigation,  decree  was  pronounced  against  the  defenders 
(complainers).  A  note  of  suspension  was  then  presented  in  the  Bill 
Chamber,  founding  on  the  irregularities  in  the  procedure  of  the  Court 
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below,  and  also  in  respect  of  arrestments  which  had  been  laid  to  the 
extent  of  L.250,  and  craving  that  it  be  passed  with  cantion.  The  Lord 
Ordinary  (Cnrriehill)  refosed  the  note  in  respect  of  no  cantion.  On  a 
reclaiming  note,  and  after  hearing  counsel,  who  argned  for  the  complain- 
ers  that  the  decree  was  bad  in  respect  David  Gibb  had  been  sued  with- 
ont  calling  bis  curator ;  and  the  decree  against  William  was  bad,  because 
he  is  not  amenable  to  the  Sheriff  of  Lanarkshire,  the  Court  adhered,  the 
Lord  President  observing  that  he  would  not  indicate  what  ought  to  be 
the  course  for  the  complainers  to  pursue  if  they  wished  the  review  of  the 
Court. 

Arnot  v.  Dowie. — Nov,  20. 

Poinding — Interdict, 

This  is  an  action  at  the  instance  of  Hugh  Arnot,  coalmaster,  Galston, 
against  Dowie,  who  is  an  auctioneer  in  Glasgow,  concluding  for  the  som 
of  L.40.  The  pursuer  alleges  that  this  is  the  amount  of  a  debt  which  was 
due  to  him  on  business  transactions  by  a  third  party,  for  which  he  held 
the  debtor's  acceptance.  When  the  bill  became  due,  it  was  dishonoured, 
and  afterwards  protested.  On  the  extract  registered  protest  the  pursuer 
charged  his  debtor,  and  afterwards  executed  a  poinding  of  bis  furniture. 
In  furtherance  of  said  poinding,  a  warrant  for  the  sale  of  the  furnitore 
was  obtained  from  the  Sheriff,  and  the  day  of  sale,  which  was  the  2Sd 
October  1858,  was  duly  intimated  to  the  pursuer's  debtor.  In  these  dr- 
cumstances,  and  when  in  course  of  carrying  out  his  legal  diligence,  the 
pursuer  alleges  that  the  defender  obtained  an  interdict  from  the  Sheriff 
against  the  sale  of  the  furniture,  on  the  representation  of  a  transaction 
that  was  afterwards  found  to  be  one  not  made  in  bona  fidcj  and  that 
subsequent  to  the  application  for  interdict  the  furniture  was  carried  away, 
to  the  discomfiture  of  his  diligence  and  the  loss  of  his  debt.  The  details 
of  this  transaction  are  declared  to  be,  that  on  the  5th  of  the  month  fixed 
for  the  day  of  sale,  the  defender  met  with  the  pursuer's  debtor  and  pre- 
tended to  have  bought  the  furniture  on  that  occasion,  but  did  not  r^j 
do  so,  as  only  an  I  0  U  for  the  sum  at  which  the  furniture  was  valued 
was  given  by  the  defender;  and  it  was  not  even  delivered  to  the  pursuer's 
debtor,  but  handed  over  to  a  third  party,  in  whose  hands  it  was  ulti- 
mately recovered  under  a  diligence.  The  defender  maintained  that  the 
action  was  irrelevant  in  respect  it  was  not  alleged  that  the  furniture  was 
carried  away  in  breach  of  the  poinding  by  the  defender,  and  generally 
denied  the  grounds  of  action,  setting  f&tth  that  in  the  transaction  on  th^ 
authority  of  which  he  had  applied  for  interdict,  he  had  acted  in  optima 
Jide.  When  the  case  was  first  argued  before  the  Lord  Ordinary,  his 
Lordship  allowed  issues  to  be  put  in  so  as  to  determine  the  question  of 
relevancy.  An  issue,  accordingly,  was  put  in  claiming  damages  on  the 
ground  of  wrongful  interdict.  After  discussion,  the  Lord  Ordinary  re- 
ported to  the  Imier  House  against  the  proposed  issue^  on  the  ground  that 
the  pursuer  bad  not  alleged  that  the  furniture  was  carried  away  by  the 
defender,  and  indicated  that  if  an  issue  were  to  be  allowed,  it  ought  to  be 
one  charging  malice  and  want  of  probable  cause.  The  case  was  debated 
on  Tuesday,  and  was  advised  to-day ;  the  Court  dismissmg  the  action, 
but  refusing  decree  of  absolvitor. 
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SECOND  DIYISION, 

W.  H.  Macfablahe  (Tbusteb  for  Wilson's  Creditors)  v.  Haldanb 
AKD  Ras  and  Others  (Wilson's  Creditors). — Nov.  4. 

Creditor^  Trust — Commission, 

On  8th  September  1842,  William  Wilfion  sued  out  a  cessto  in  the  Sheriff 
Coart  of  Edinburgh.  In  June  1853,  he  executed  a  trust-deed  and  assig- 
nation for  behoof  of  his  creditors  in  favour  of  W.  H.  Macfarlane,  one  of 
them.  After  a  course  of  management,  in  which  he  had  frequent  recourse 
to  the  assistance  of  a  law  agent,  Macfarlane  has  raised  the  present  action 
of  multiplepoinding  and  exoneration  with  the  view  to  distribute  the  funds 
which  have  been  realized.  Certain  objections  having  been  stated  by  the 
general  body  of  creditors  to  the  business  accounts,  payment  of  which  was 
claimed  by  him,  the  Lord  Ordinary  (Eanloch)  pronounced  the  following 
interlocutor ; — 

'Edinburgh,  13th  May  1862. — Finds,  with  reference  to  the  business 
accounts  for  which  the  raiser,  Mr  Macfarlane,  demands  credit,  that  he 
is  not  entitled  to  state  against  the  creditors,  in  the  present  accounting, 
any  charges  incurred  to  a  law  agent  for  business  proper  to  be  done  by 
himself  as  trustee,  and  devolved  by  him  unnecessarily  on  such  law  agent, 
reserving  to  him  to  charge  such  sum  as  may  be  fair  and  reasonable  by 
way  of  commission  or  remuneration  for  his  actings  as  trustee :  more  par- 
ticularly, finds,  that  he  is  not  entitled  to  state  any  charges  incurred  to  a 
law  agent  for  writing  circulars  to  the  creditors,  or  reports  to  the  credi- 
tors, by  the  trustee,  or  for  framing  schemes  of  division,  or  for  paying 
dividends  to  the  creditors,  or  other  the  like  charges :  Finds  further,  that 
he  is  not  entitled  to  state  any  charges  incurred  to  a  law  agent  for  calls 
made  on  Mr  Wilson  or  others,  in  regard  to  the  recovery  of  Mr  Wilson's 
salary  assigned  to  the  creditors,  or  for  meetings  by  himself  or  others  with 
a  law  agent,  not  bearing  reference  to  the  proceedings  by  way  of  action 
or  diligence  taken  against  Mr  Wilson,  or  for  correspondence  with  or  by 
such  agent,  not  bearing  such  reference,  or  other  the  like  charges :  Finds* 
that  the  raiser  is  entitled  to  state  against  the  creditors  all  just  and  reason- 
able charges  incurred  to  his  law  agent,  with  reference  to  the  judicial  pro- 
ceedings against  Wilson,  whether  of  action  or  diligence :  Further,  finds 
that  he  is  entitled  so  to  state  aU  just  and  reasonable  charges  incurred 
with  reference  to  the  preparation  and  execution  of  the  trust-deed  in  his 
favour,  and  also,  in  the  special  circumstances,  all  just  and  reasonable 
charges  incurred  for  the  attendance  of  the  agent  at  the  meetings  of 
creditors,  and  for  preparing  and  engrossing  the  minutes  of  the  meetings ; 
and  before  further  answer,  remits  to  the  auditor  of  Court  anew  to  ex- 
amine the  accounts  of  business  in  question,  and  to  report  to  the  Lord 
Ordinary  the  sum  or  sums  due  in  respect  thereof  to  the  raiser  in  accord- 
ance with  the  preceding  findings,  as  also  the  amount  of  commission  or 
remaneration  which,  in  his  opinion,  is  justly  due  to  the  raiser  as  trustee 
on  the  footing  of  a  disallowance  of  the  professional  charges  above  dis- 
allowed.' 

Macfarlane  having  reclaimed,  the  Court  on  the  21st  May  last,  before 
answer,  remitted  to  the  auditor  to  examine  the  business  accounts  and 
report  thereon  upon  the  principle  of  the  Lord  Ordinary's  findings ;  and 
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further,  to  report  what  sam  of  commission  would,  in  his  opinion,  be  doe 
to  the  pursuer  in  the  event  of  the  charges  in  said  business  accounts  being 
disallowed.  The  auditor  taxed  the  business  accounts  on  these  principles 
accordinglj,  and  further  reported  that,  considering  the  trouble  and  re- 
Bponsibilitj  connected  with  the  management  of  the  trust,  the  parsuer 
should  be  allowed  10  per  cent,  commission  upon  his  recoyeries,  instead  of 
5  per  cent.,  the  usual  allowance.  The  report  having  come  before  the 
Oourt  to-day,  their  Lordships  approved  of  the  auditor^s  report,  and  re- 
mitted to  the  Lord  Ordinary  to  give  effect  to  them. 

Adv.f  Robertson  v.  Fraseb. — Nov.  7. 

Machinay — Fixtwna* 

This  was  an  advocation  from  the  Sheriff  of  Invemess-shife  at  the  instance 
of  Mr  Robertson  of  Inshes,  against  Mrs  Eraser,  executrix  of  the  late 
James  Eraser,  wood  merchant,  Inverness.    In  the  year  1856  the  kte 
James  Eraser  erected  a  saw-mill  at  Easter  Leys,  on  a  stance  belonging 
to  Mr  Robertson  of  Inshes.    In  1857  Eraser  became  bankrupt,  and  it 
was  arranged  that,  subject  to  all  questions  between  him  and  Robertson, 
the  mill  and  machinery  should  belong  to  the  latter.    The  present  action 
has  been  raised  by  Mrs  Eraser  to  recover — let,  the  value  of  the  machi- 
nery which  belonged  to  her  husband ;  2d,  the  value  of  certain  shroudings 
fitted  up  by  him  on  the  water-wheel  at  Leys  Mill ;  and  3d,  the  value  of 
the  shed  in  which  the  machinery  before-mentioned  had  been  used.    A 
proof  having  been  allowed,  and  various  procedure  taken  place,  the  Sheriff 
(Clark)  held  that  the  shroudings  and  shed  were  fiirtures,  and  that  for  them 
Mrs  Eraser  has  no  claim  against  the  landlord,  Robertson ;  bat  that  the 
machinery  was  moveable,  that  it  was  taken  possession  of  and  used  as  bis 
own  by  Robertson,  who  agreed  to  pay  for  the  same  at  the  valitation  to  be 
put  thereon  by  Messrs  Smith  and  Mackay,  founders  in  Inverness.    He 
therefore  decerned  against  Robertson  for  L.61,  12s,  6d.,  the  amount  of 
the  valuation.    Against  this  interlocutor  Robertson  appealed  bj  note  of 
advocation. 

The  Court  to-day,  without  calling  on  the  opposite  counsel,  unanimously 
refused  the  note  of  advocation,  with  expenses* 

Susp.j  EiELP  v.  Wait's  Tbustkes. — Ncv,  9. 

Right  m  Securify — InUtaL 

Ih  November  1859,  Watt's  trustees  lent  L.8000  to  Thomas  Fieli 
slate  merchant,  Leith,  over  certain  subjects  belonging  to  him  at  Bowling 
Oreen,  Leith.  The  original  arrangement  for  the  rate  of  interest  is  thos 
expressed  in  the  letter  from  the  lenders'  agent,  dated  15th  November 
1859: — 'The  interest  to  be  at  present  4  per  cent.,  and  to  rise  and  faH 
with  th^  market  rate.'  For  the  hdlf-year  fi'om  tV^hitsnnday  to  Miurtin- 
mas  1861,  the  lenders  charged  interest  at  4^  per  c^iit.,  on  tiie  ground 
that  the  security  was  a  second-class  one  only.  Field  suspended,  and  a 
record  was  made  up.  The  Lord  Ordinary  (Ormidale)  having  remitted 
to  Mr  0.  Morton,  W.S.,  that  gentleman  reported: — Ist,  llat  for  the 
half-year  from  Whitsunday  to  Martinmas  1861,  being  that  in  dispute, 
the  ordinary  market  rate  of  interest  on  loans  over  first-class  aeenrities 
Was  4  pet*  cent. ;  2d,  That  the  ordinary  market  i^te  of  interest  on  second- 
class  securities  was   ^  per  cent,  more  than  over  first-class  seeuritiea ;  and 
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3d,  That  the  seonritj  in  qpestion  was,  at  the  time  the  loan  was  contraoied, 
a  second-class  one.  In  conseqnence  of  the  terms  of  the  report,  the  Lord 
OrdiDarj  refuse^  the  suspension. 

Field  haying  reclaimed,  the  Court  to-day,  without  calling  on  the  coun- 
sel for  the  respondents,  adhered,  with  expenses. 

M^Iktosh  v.  M^Intosh. — Nov.  10. 

Reparation — Real  Ir^ury, 

The  present  defender,  Oolonel  Mlntosh  of  Farr,  raised,  in  Decepaber 
1852,  an  action  against  the  present  pursuer,  Mr  Mcintosh  of  Holm, 
before  the  Sheriff  of  In?erness,  concluding  for  damages  on  account  of  an 
alleged  injury  to  his  lands  by  fire  raised  within  the  Hobn  property,  and 
which  spread  to  that  of  Farr.  This  action  was  many  years  in  dependence. 
It  was  several  times  reviyed,  after  having  for  three  months  had  no  step 
taken  in  it.  At  last,  on  Idth  December  1857,  a  joint-minute  was  lodged  in 
process,  by  which  the  parties  agreed  to  withdraw  from  the  consideration 
of  the  Court  the  amount  of  damage  claimed,  and  to  refer  the  same  to 
arbitration,  if  the  Court  should  consider  liability  to  be  established.    A 
judgment  was  afterwards  pronounced,  by  which  the  Sheriff  decided  that 
Mr  Mcintosh  of  Holm  was  liable  in  damages.     The  arbiter  fixed  the 
amount  at  L.600,   Mr  Mcintosh  of  Holm,  the  present  pursuer,  now  seeks 
to  reduce  the  Sheriff's  judgment  on  various  grounds,  inter  alia,  that  before 
the  judgment  was  pronounced,  the  action  stood  dismissed  under  the  15th 
section  of  the  Sheriff  Court  Act,  and  that  the  minute  of  reference  was 
invalid  and  not  binding  on  him,  inasmuch  as  Mr  John  Mackay,  the  pro- 
curator who  signed  it  on  his  behalf,  had  no  authority  to  act  in  the  process 
as  his  agent,  and  especially  had  no  authority  to  engage  him  in  such  a 
transaction.    It  appears  that  from  14  th  July  to  Ist  December  1853,  a 
period  of  more  than  three  months,  no  stq>s  were  taken  in  the  case ;  while 
on  Ist  November  1853  the  Sheriff  Court  Act  came  into  force,  by  sec.  15 
of  which  it  is  provided  that,  '  where  in  any  cause  neithei*  of  the  parties 
thereto  shall,  during  the  period  of  three  consecutive  months,  have  taken 
any  proceedings  therein,  the  action  shall,  at  the  expiration  of  that  period, 
to  ^asoj  stand  dismissed ;  without  prejudice  nevertheless  to  either  of  the 
parties,  within  three  months  after  the  expiration  of  such  first  period  of 
three  months,  but  not  thereafter,  to  revive  the  said  action  on  showing 
good  cause  to  the  satisfaction  of  the  Sheriff  why  no  procedure  had  taken 
place  therein,  or  upon  payment  to  the  other  party  of  the  preceding 
expenses  incurred  in  the  cause,  whereupon  such  action  shall  be  revived 
and  proceeded  with  in  ordinary  form.    .    .    «    .    Provided  always 
that  nothing  herein  contained  shall  apply  to  cases  in  which  the  right 
under  such  action  has  been  acquired  by  a  third  party,  by  death  or 
otherwise,  within  such  period  of  six  months.'    In  September  1853,  Mr 
Mcintosh,  of  Holm,  executed  a  trust-deed  for  behoof  of  his  creditors  in 
favoar  of  Mr  G.  A.  Dean,  of  I^ndon.    By  this  deed  the  estates  were 
conveyed,  with  the  most  extensive  powers,  to  Mr  Dean,  who  was  infeft 
therein.     On  1st  December  1853  the  Sheriff  ordered  intimation  of  the 
expense  of  the  process  to  Mr  Dean,  who  entered  appearance,  and  litigated 
the  case  through  Mr  John  Mackay  as  'his  procurator.    In  the  course  of 
the  litigation,  the  action  was  several  times  revived  under  the  15th  section 
of  the  Act,  Mr  Mackay  giving  his  consent  thereto  on  behalf  of  Mr  Dean, 
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as  trustee  foresaid,  witfaoat  payment  of  any  expenses  bj  either  partj. 
The  minnte  of  reference  of  18th  December  1857  was  entered  into  by  Mr 
Mackaj,  as  procurator  for  the  trustee,  without  any  special  authority  from 
Mr  M'Intosh  of  Holm.  It  concluded  in  these  words — 'And  in  case 
either  of  the  parties  shall  refuse  or  delay  to  enter  into  the  said  submission, 
and  to  name  an  arbiter,  it  is  hereby  agreed  that  an  application  may  be 
made  to  the  Sheriff  to  appoint  a  fit  and  proper  person  to  determine  the 
question  of  damages  now  withdrawn  Arom  the  present  action.'  It  was 
under  this  provision  that  the  arbiter  was  appointed,  who  fixed  the  amount 
of  damages  at  L.600. 

The  Lord  Ordinary  (Einloch)  repelled  the  reasons  of  reduction  in. so 
far  as  they  related  to  the  rerirals  of  the  action  or  the  authority  to  enter 
into  the  minute  of  reference.  The  pursuer  reclaimed,  and  counsel  were 
heard. 

The  Oourt  adhered,  with  additional  expenses. 

HuTTON  r.  Macfablanb. — Nov.  10. 

Superior  and  Vassal — Mines  and  Minerals, 

The  lands  of  Braes  and  others,  to  which  the  present  action  relates, 
originally  belonged  to  the  Earl  of  Linlithgow,  and  were  given  off  in  fea 
by  him  to  James  Forrester  and  spouse  in  1680.  The  defender  now  stands 
by  progress  in  right  of  these  original  disponees,  while  the  pursuer  stands 
in  right  of  the  superior.  In  the  feu-contract  and  relative  charter  of  1630 
the  superior  excepts  from  the  feu-right,  and  reserves  to  himself  and  bis 
successors,  the  coal,  metals,  and  minerals  in  the  lands  conveyed.  The 
vassal  had  granted  to  him  the  right  of  working  the  limestone  in  the  lands. 
The  grant  of  this  special  right  corroborates  the  general  reservation  in 
the  superior's  favour.  The  reservation  is  engrossed  in  the  infeftment 
following  on  the  feu-charter.  In  the  more  modem  titles  by  progress, 
being  charters  of  confirmation  and  precepts  of  clare  constat^  reaching  bad 
for  upwards  of  forty  years,  the  reservation  does  not  appear ;  and  the 
lands  being  now  in  non-entry,  the  question  has  arisen,  whether  the  pnr- 
suer  as  superior  is  entitled,  in  the  renewal  of  the  investiture,  to  insert  ao 
express  reservation  in  his  own  favour  of  the  coals,  metals,  and  minerals 
in  the  lands ;  in  other  words,  a  repetition  of  the  reservation  contained  in 
the  original  charter  of  1630.  The  Lord  Ordinary  (Kinloch)  held  that 
the  superior  is  entitled  to  insert  the  reservation.  The  defender  reclaimed; 
and  the  Court  adhered  with  expenses. 

Susp.,  Newlands  v.  Brock. — Nov,  10. 

Bill  of  Exchange — VcUw. 

On  21st  May  1862,  John  Newlands,  wright,  Anderston,  Glasgow, 
accepted  a  bill  for  L.95,  drawn  upon  him  by,  and  payable  to,  Hogb 
Brock,  spirit  merchant  there.  On  8d  September  1862,  a  charge  was 
given  upon  the  bill  for  L.95,  and  the  present  suspension  was  presented 
on  the  ground  that  it  was  not  grantea  for  value.  The  charger  states 
that  the  value  consisted  of  a  balance  of  the  price  of  certain  shares  sold 
by  him  to  the  suspender,  which  at  the  date  of  the  bill  amounted  to  L.73, 
128.,  the  bill,  quoad  ultroj  being  an  accommodation  bill,  and  he  now 
restricts  his  charge  to  that  amount.  The  suspender  produced  a  transfer 
of  the  shares  bearing  that  the  price  had  been  paid.    The  Lord  Ordinarj 


THE  COURT  OF  SESSION.  611 

(Einloch),  before  farther  answer,  had  ordered  the  charger  to  lodge  a 
statement  of  his  accounts,  showing  how  be  brought  oat  the  bailee. 
The  charger  reclaimed,  maintaining  that  this  was  not  a  case  in  which 
the  Lord  Ordinary  was  entitled  to  depart  from  the  general  rale,  that 
want  of  yalue  can  only  be  proved  by  the  writ  or  oath  of  the  charger. 

The  Court  recalled  the  Lord  Ordinary's  interlocutor,  and  foand  that 
the  sospender  could  only  prove  that  the  bill  had  been  granted  without 
value  by  the  charger's  writ  or  oath. 

Adv.^  LiHN  V.  Shields.— -iV([w.  12. 

Sale — Price, 

This  was  an  advocation  from  the  Sheriff  of  Linlithgow,  at  the  instance 
of  James  Linn,  jun.,  dealer,  residing  at  Newbridge,  Kirkliston,  against 
John  Shields,  farmer,  Byers,  Bathgate.  The  advocator,  who  is  a  dealer 
in  com,  straw,  and  hay,  came  to  Shield's  farm  at  Byers  on  27th  February 
1862 ;  and„  after  having  been  shown  twelve  stacks  in  the  yard,  agreed 
to  buy  the  stacks  at  the  price  of  L.ll  per  stack,  t-o  be  thrashed,  and  the 
com  and  straw  to  be  delivered  at  Byers  as  the  advocator  required  them. 
Nothing  was  stipulated  as  to  the  time  or  mode  of  payment.  In  March 
1862  three  of  the  stacks  were  thrashed  and  the  produce  delivered  to  the 
advocator.  The  price  of  these  stacks  not  having  been  paid,  and  various 
attempts  at  an  arrangement  having  failed,  the  defender  declared  the  con- 
tract at  an  end.  The  advocator  then  raised  this  action  at  Linlithgow, 
to  compel  delivery  of  the  remaining  nine  stacks,  with  alternative  conclu- 
sions for  damages.  The  Sheriff  (Cay)  after  a  proof  decerned  the  advo- 
cator to  deliver  the  remaining  nine  stack's  on  payment  by  him  of  the 
stipulated  price  of  L.I  1  per  stack.  Both  parties  appealed  by  advocation 
against  this  judgment.  The  Court,  after  hearing  counsel,  adhered  to  the 
Sheriff's  judgment. 

Adv,,  Fairris's  Trustess  v.  M'Intvre. — Nov.  12. 

LegOiQif'-^ServomL 

This  was  an  advocation  from  the  Sheriff  of  Renfrewshire.  The  late 
Thomas  Fairrie,  merchant  in  Greenock,  by  his  settlement  declared  ^  to 
each  of  my  domestic  servants,  male  and  feinale,  in  my  service  at  the  time 
of  my  death,  including  Dugald  Maclean,  I  bequeath  L.25  each.'  A  claim 
under  this  provision  was  made  against  Mr  Fairrie's  trustees  by  Jean 
M'Lityre,  residing  at  24,  Ann  Street,  Greenock,  who  had  taken  charge  of 
a  flat  of  rooms  in  the  town  of  Greenock,  where  Mr  Thomas  Fairrie  was 
in  use  to  dine,  and  where  prayer-meetings  were  held  by  missionaries  in 
his  employment.  Mr  Fairrie  did  not  sleep  in  these  premises,  and  the 
clerks  of  the  firm  of  James  Fairrie  &  Co.,  of  which  he  was  the  leading 
partner,  dined  in  them  as  well  as  himself.  The  Sheriff  (Fraser)  held  that 
the  claimant  was  entitled  to  the  character  of  a  *  domestic  servant^'  and 
decerned  in  her  favour  for  the  legacy  of  L.25  accordingly. 

Without  calling  on  the  counsel  for  the  respondent,  the  Court  adhered 
to  the  Sheriff's  judgment. 

The  Lord  Justice-Clerk  remarked,  that  where  in  rooms  used  for  the 
purpose  of  taking  meals  a  man  had  an  attendant,  that  person  was  entitled 
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to  be  considered  as  a  domestic  serrant,  thongh  the  master  ^d  not  sleep 
in  the  rooms. 

Insfectob  of  Gorbals  v.  Inspectob  of  Govan  ajw  Insfectob  of 

BONHILL. — Nov.  13. 

Poor — Settlement 

In  this  case  the  Court  held,  that  where  James  M'Gill,  a  colonrman, 
had  lived  and  worked  in  the  parish  of  Goyan  for  five  years  with  the 
exception  of  five  or  six  weeks  in  the  middle  of  that  period^  during  which 
he  went  from  place  to  place  looking  for  employment,  his  absence  for  these 
weeks  did  not  interrupt  his  individual  residence  in  Govan.  Their  Lord- 
ships, therefore,  affirming  the  judgment  of  the  Lord  Ordinary,  held  the 
parish  of  Govan  liable  for  the  pauper's  support  in  a  question  with  Bon- 
hill,  his  birth  parish,  and  Gorbals,  the  parish  in  which  he  first  applied  for 
relief. 

Adv.j  BuiE  V.  SnvEN  (Inspectob  of  Poob  of  thb  Pabisb  of  Elgih). 

— jY<w.  20. 

A  dvoccUum —  Vcdue. 

On  the  8th  October  1860,  Stiven  (the  respondent)  rfiused  an  action  in 
the  Sheriff  Court  at  Elgin  against  George  Buie,  innkeeper  and  plumber 
there,  for  payment  of  L.6,  9s.  6d.,  being  the  amount  of  advances  made 
by  the  Parochial  Board  for  the  support  of  his  grandmother.  Widow 
Catherine  Millar,  and  for  relief  of  her  future  aliment.  The  record  having 
been  closed  on  the  summons,  and  a  minute  of  defence,  the  Sheriff-substi- 
tute (Cameron)  on  10th  November  1860  assoilzied  the  defender.  On 
appeal  the  Sheriff  Principal  (Bell)  on  15th  April  1861  recalled  this  inter- 
locutor, and  appointed  a  condescendence  and  defences  to  be  lodged! 
Whilst  the  record  was  being  made  up,  the  defender  began  to  aliment  his 
grandmother,  and  the  pursuer  stated  in  his  revised  condescendence  that 
he  had  no  claim  on  the  defender,  except  for  the  period  prior  to  the  date 
when  he  was  relieved  of  the  pauper's  maintenance.  The  sum  to  which 
the  claim  was  thus  limited  amounted  to  less  than  L.13.  The  Sheriff- 
substitute  having  heard  parties  on  the  closed  record,  again,  on  29th 
November  1861,  assoilzied  the  defender.  On  appeal,  the  Sheriff,  on  28th 
May  1862,  recalled  this  interlocutor  and  allowed  parties  a  proof.  Pend- 
ing this  appeal  the  pauper  died,  in  the  end  of  1861.  A  proof  having 
been  led,  the  Sheriff-substitute  assoilzied  the  defender;  but,  on  appeal, 
the  Sheriff  recalled  this  interlocutor,  and  appointed  the  pursuer  to 
lodge  a  minute  restricting  the  conclusions  of  the  action,  in  terms  of  hia 
condescendence.  This  having  been  done,  the  Sheriff  then  decerned 
against  the  defender,  in  terms  of  the  conclusions  as  restricted,  the  amount 
so  decerned  for  being  under  L.13.  The  defender  having  advocated,  the 
pursuer  objected  to  the  competency  of  the  advocation  in  respect  of  the 
provisions  of  the  statute  16  &  17  Vict.,  c.  80,  s.  22,  by  which  review  » 
excluded  '  in  any  cause  not  exceeding  the  value  of  L.25,'  the  valne  of 
the  cause  being,  he  contended  (as  fixed  by  the  majority  of  the  whole 
Court  in  MiicheU  v.  Murray  in  1855),  to  be  estimated  as  at  the  date  of 
the  decree  in  the  inferior  Court,  and  not  as  at  the  institution  of  the  action. 

The  Court  by  a  majority  sustained  the  competency  of  the  advocation. 
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Banker. — In  1847,  the  customer  of  a  bank  gave  a  mortgage  to  the  bankens  to 
secore,  with  interest  at  L.5  per  cent.,  money  due  and  to  become  dne  to  them 
upon  a  running  account,  on  which  it  had  been  usual  to  make  annual  rests,  and 
cnarge  compound  interest  on  the  balances.  In  1855,  the  customer  assigned  his 
property  to  trustees  for  benefit  of  creditors.  It  was  held,  the  bankers  had  no 
right  to  make  rests  after  the  relation  of  banker  and  customer  had  ceased,  and 
tluit  the  mortgage  was  a  security  only  for  the  balance  due  at  the  date  of  the 
assignment,  with  simple  interest  from  that  time  at  L.5  per  cent,  per  anniun. 
By  an  assignment  for  benefit  of  creditors,  full  powers  of  borrowing  money  at 
interest  from  bankers  and  others  were  conferred  upon  the  trustees  of  the  deed. 
Two  of  the  trustees  carried  on  business  as  bankers,  in  partnership  with  other 
persons,  and  the  third  was  a  clerk  in  the  bank.  An  account  was  opened  by 
the  trustees  with  the  bank,  and  advances  were  made  upon  this  account,  in  re- 
spect of  which  the  banking  firm  claimed  to  make  annual  rests,  and  to  charge 
interest  on  the  balances,  according  to  their  usual  practice  as  bankers ;  but  it 
was  held  that,  having  regaoxi  to  the  fiduciary  position  of  the  trustee  partners, 
only  simple  interest  could  be  allowed  (The  M.  R.). — {Crosskill  v.  Bower,  and 
Bower  Y.  Turner,  82  L.  J.,  Ch.  540.) 

Copyright. — Certain  novels,  the  copyright  in  which  belonged  to  T,,  were 
dramatized,  and  the  dramas,  containing  some  of  the  most  important  scenes  and 
incidents  of  the  novels,  copied  verbatim,  were  printed  and  published  by  L.  On 
an  application  by  T.  for  an  injunction  to  restrain  the  sale  of  the  dramas,  it  was 
held,  that  printing  and  selling  the  dramas  was  an  infringement  of  T.*s  copy-' 
right.  Wood,  Y.  C. — If  a  plaintiff  shows  that  his  copyright  has  been  infringed, 
the  Court  will  grant  an  injunction  without  proof  of  actual  damage.*-^(  Whiiting^ 
ham  T.  Wookr  explained.     Tinaky  v.  Lacy,  32  L.  J.,  Ch.  535.) 

Lease. — ^P.  demised  a  house  and  shop  to  the  agents  of  a  company ;  the  lease 
contained  a  coyenant  not  to  use  any  part  of  the  premises  for  the  purpose  of 
sales  by  auction.  The  agents  of  the  company  sublet  to  S.,  who  made  no  in- 
quiry as  to  the  terms  of  the  original  lease.  S.  being  about  to  hold  sales  by 
auction  upon  the  premises,  P.  filed  a  bill  to  restrain  him  from  so  doing ;  and  it 
was  held,  that  S.  having  neglected  to  inquire  into  the  provisions  of  the  original 
lease,  he  did  so  at  his  own  risk,  and  could  not  be  treated  as  taking  wiuiout 
notice.  Wood,  Y.  C,  said  the  question  before  him  was,  whether  a  person  could 
take  &n  under-lease  of  a  house,  enter  into  nosBession,  and  neglect  the  covenants 
in  the  original  lease,  because  he  had  askea  no  questions,  and  therefore  had  no 
notice  of  them.  If  that  were  permitted,  the  texiant  of  a  house  in  some  fashion- 
able square  might  under-let,  and  the  under-lessee  might  open  it  as  a  public- 
house,  or  carry  on  any  noxious  trade  there.  On  principle,  he  could  not  hold  that 
a  person  was  entitled  to  enter  into  possession  of  a  house  or  lands  without  asking 

questions If  a  person  took  a  sub-lease  without  making  any  inquiries  as 

to  the  title  of  the  lessor,  he  must  take  the  consequences  of  his  carelessness. — 
(Parker  v.  WhyU,  32  L.  J.,  Ch.  520.) 

Power  of  Appoimticent. — Stock  was  settled  to  the  separate  use  of  a  married 
woman  for  life,  and  after  her  decease  as  she  should  appoint  by  will,  and  in  de- 
fault of  appointment  for  her  next-of-kin.  The  married  woman  died  in  her 
husband's  Hfetime,  having  exercised  her  power ;  and  a  suit  being  instituted  in 
chambers  to  administer  her  estate,  her  separate  creditors  took  out  a  summons, 
and  sought  to  prove  under  the  decree ;  and  it  was  held,  the  married  woman  did 
not,  by  exerdsmg  her  power  of  appointment,  constitute  the  property  appointed 
separate  estate  (Kindersley,  Y.  C.). — (Vaughan  y.  Vanderstegen  adhered  to. 
Blach/ord  v.  WooUey,  32  L.  J.,  Ch,  534.) 
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Cap.  Vn. 

An  Act  for  altering  the  Duties  on  Tobacco,  and  permitting 
the  Manufacture  of  Cavendish  and  Negrohead  in  Bond. 
—\21th  March  1863.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assemblea,  and  by  the  Authority  of  the  same,  as  follows : 

I.  In  lieu  of  the  Duties  of  Customs  now  charged  upon  After  para- 
the  several  Kinds  of  Tobacco  under  mentioned,  the  follow-  A^t^he 
ing  Duties  shall  be  charged  and  paid  thereon  upon  Im-  following 
portation  into  Great  Britain ,  and  Ireland  from  and  after  ^q^,^? 
the  passing  of  this  Act :  tured 

Tobacco,  manufactured,  viz. :  £    «.   d,  '^^^Jf* 

n  iii/vf/\"®  paid  on 

„     Segars  .         .         .     the  lb.  0    5     0  Importa- 
„     Cavendish     or     Negrohead  ^^'*- 

the  lb.  0    4     6 
„     Snuff,  containing  more  than 
13lbs.  of  Moisture  in  every 
100  lbs.  Weight  thereof 

the  lb.  0     3     9 
„     Snuff,  not  containing  more 
than  13  lbs.  of  Moisture 
in  every  100  lbs.  Weight 
thereof      .         .     the  lb.  0    4     6 
Other  manufactured  Tobacco  .     the  lb.  0    4    0 
„     Unmanufactured,  containing  10  lbs.  or 

more  of  Moisture  in  every 
100  lbs.  Weight  thereof 

the  lb.  0     3    0 
with  5  per  Cent,  thereon. 
„  „     containing  less  than  10  lbs. 

of    Moisture     in     every 
100  lbs.  Weight  thereof 

the  lb.  0    3     6 
a 


jy 


}} 


26°  YICTOBIiEy  CAP.  7. 


Provided  that  no  Tobacco  packed  and  prized  shall,  on  the 
Importation  .thereof,  be  examined  as  to  the  Qaantity  of 
Moisture  contained  therein,  except  by  special  Order  of  the 
Commissioners  of  Customs,  and  unmanufactured  Tobacco 
shall  as  heretofore  be,  in  the  Entry  thereof,  distinguished 
as  stemmed  or  unstemmed,  as  the  Case  may  be. 
And  there  shall  be  charged  and  paid  on  every  Pound  of 
Cavendish  and  Negrohead  Tobacco  manuf  actuied  in  Bond, 
as  herein-afler  provided,  on  the  Entry  thereof  for  Home 
Consumption,  the  Duty  of  Customs  of  •  .040 
As  to  Upon  eveiy  Pound  of  Tobacco  manufactured  in  Great 

STex^^  Britain  and  Ireland  upon  which  the  Duties  of  Customs  on 
portation,  Importation  shall  have  been  paid,  on  the  same  being  by 
®^  any  licensed  Manufacturer  exported  as  Merchandise  or 

deposited  in  any  Bonded  Warehouse  to  be  used  as  Ships 
Stores,  and  packed  in  whole  and  complete  Cases,  each 
containing  not  less  than  Eighty  Pounds  net  Weight  of 
such  Tobacco,  there  shall  be  allowed  on  such  Exportation 
or  Deposit  thereof  a  Drawback  of  Three  Shillings  and 
Threepence,  in  lieu  of  the  Drawback  now  allowed  by  Law 
on  the  Exportation  of  Tobacco,  aubiect  to  such  Increase  or 
Reduction  in  the  Amount  of  such  Drawback  as  may  result 
from  the  Examination  of  such  Tobacco  or  a  Sample  or 
Samples  thereof  under  the  following  Rule ;  that  is  to  saj, 
For  every  One  hundred  Pounds  of  Tobacco  which  shall 
be  found  to  contain  Thirteen  Pounds  of  Moisture  and 
Eirfity-seven  Pounds  of  dry  Tobacco,  the  Drawback 
of  Three  Shillings  and  Threepence  per  Pound  shaU  be 
allowed,  and  so  m  proportion  for  any  other  Quantity; 
N    and  if  on  Examination  the  Proportion  of  Moisture 
contained  therein  shall  be  found  to  exceed  Thirteen 
Pounds  in  every  One  hundred  Pounds  Weight  thereof, 
a  proportionate  Reduction  shall  be  made  in  the  Draw- 
back allowed  in  respect  of  every  Pound  of  such  Excess 
of  Moisture  ;  but  if  the  Proportion  of  Moisture  con- 
tained therein  shall  be  found  to  be  less  than  Thirteen 
Pounds  in  every  One  hundred  Pounds  Weight  thereof, 
a  proportionate  Increase  shall  be  made  in  the  Draw- 
back allowed  in  respect  of  every  Pound  below  Thir- 
teen Pounds  in  every  One  hundred  Pounds  Wei^t 
thereof: 
And  the  Drawback  allowed  by  this  Act  on  the  Exportation 
of  Tobacco  as  Merchandisq  shall  be  ascertained  and  paid 
with  all  convenient  Speed  after  the  Shipment  thereof,  and 
the  Drawback  allowed  on  the  Deposit  of  Tobacco  in  the 
Warehouse  for  Use  as  Ships  Stores  only  shall  be  ascer- 
tained and  paid  with  all  convenient  Speed  afler  the  Deposit 
thereof: 
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Provided  always,  that  no  Tobacco  shall  be  exported  from 
any  Ports  or  Places  which  shall  not  have  been  approved 
for  the  Importation  of  Tobacco^  and  no  Drawback  shall  be 
allowed  upon  any  Tobacco,  except  Snaff,  in  which  the 
inorganic  Matter  contained  therein  shall  exceed  the  Pro- 

S)rtion  of  Twenty-two  Pounds  in  every  One  hundred 
onnds  Weight  of  such  Tobacco,  exclusive  of  Water ;  and 
if  such  Tobacco  shall  contain  less  than  Twenty-two  Pounds 
and  more  than  Eighteen  Pounds  of  such  inorganic  Matter 
in  every  One  hunared  Pounds  Weight,  exclusive  of  Water, 
a  Deduction  shall  be  made  from  the  Drawback  allowed  of 
Three  Shillings  and  Threepence  in  respect  of  every  Pound 
of  such  Excess  of  inorganic  Matter  above  Eighteen  Pounds 
in  the  One  hundred  Pounds  as  aforesaid :    Nor  shall  any 
Drawback  be  allowed  upon  any  Tobacco  in  which  the  Sand 
contained  therein  shall  exceed  Two  Pounds  in  every  One 
hundred  Pounds  of  such  Tobacco,  exclusive  of  Water: 
Nor  shall  any.  Drawback  be  allowed  on  the  Exportation  of 
any  Cavendish  or  Negrohead  Tobacco  manufactured  in 
Bond  and  delivered  for  Home  Consumption :  Nor  shall 
any  Drawback  be  allowed  upon  any  Tobacco  in  which 
there  shall  be  found  more  than  Twentv-five  Pounds  of 
Tobacco  Stalks  in  every  One  hundred  Pounds  Weight  of 
such  Tobacco,  exclusive  of  Water ;  nor  unless  the  Tobacco 
Stalks  contained  therein  shall  have  been  fairly  cut  in  the 
same  with  Portions  of  the  Lamina  of  the  Leaf  adhering 
thereto  :    Provided  nevertheless,  that  the  full  Drawback  of 
Three  Shillings  and  Threepence  per  Pound  shall  be  al- 
lowed  upon    Snuff  on   the    Exportation    thereof,   if  the 
Quantity  of  inorganic  Matter  contained  therein  does  not 
exceed  the  Proportion  of  Eighteen  Pounds  in  every  One 
hundred  Pounds  Weight  of  such  Snuff,  exclusive  of  Water; 
but  if  it  contain  more  than  that  Proportion  of  inorganic 
Matter  a  Deduction  shall  be  made  from  the  Drawback 
allowed  of  Three  Shillings  and  Threepence  in  respect  of 
every  Pound  of  such   Excess   above  the  Proportion   of 
Eicrhteen  Pounds  in  the  Hundred :  And  in  assessing  the 
Duty  on  any  Package  of  Tobacco  imported  into  Great 
Britain  and  Ireland^  or  in  calculating  the  Drawback  allow- 
able on  the  Exportation  or  Deposit  in  the  Warehouse  of 
any  Package  of  Tobacco  from  Great  Britain  and  Ireland, 
no  Duty  shall  be  charged  or  a  Drawback  allowed  in  respect 
of  any  Fraction  of  a  Pound :  And  it  shall  be  lawful  for  the 
Officers  of  Customs  for  the  Purposes  of  this  Act  to  take 
Samples  of  any  Tobacco  imported  into  or  entered  for  Ex- 
portation from  Great  Britain  and  Ireland,  or  deposited  in 
the  Warehouse  to  be  used  as  Ships  Stores  :    And  in  case 
any   Dispute  shall  arise  as  to  the  Quantity  of  Moisture 
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contained  in  any  Tobacco  imported  into  Great  Briiaia  and 
Ireland^  or  as  to  the  Quantity  of  Water  or  morganic 
Matter,  including  Sand,  contained  in  any  Tobacco  upon 
which  Drawback  is  claimed  on  Exportation,  it  shall  be 
lawfiil  for  the  Officers  of  Customs  to  submit  any  such 
Tobacco  or  Samples  thereof  to  the  Officers  of  Inland 
Bevenue  or  Excise  for  Examination,  and  the  Deciaon  of 
such  Officers  of  Inland  Revenue  or  Excise  as  to  the 
Quantity  of  Moisture  or  inorganic  Matter  contained  therein 
shall  be  final,  and  the  Amount  of  Duty  or  Drawback  in 
respect  thereof  shall  be  determined  accordingly. 

II.  The  Commissioners  of  Customs  shall  or  may  bj 
Order  under  their  Hand  from  Time  to  Time  direct  in 
what  Warehouses  or  in  what  Pails  or  Divisions  of  any 
Warehouses,  now  approved  or  appointed  or  hereafter  lo 
be  approved  or  appointed,  for  the  Security  of  Duties  on 
Tobacco  under  this  or  any  Act  in  force  relating  to  the 
Customs,  so  long  as  such  Appointment  or  Approval  shall 
remain   unrevoked,   the  Processes  of  manufacturing  or 
converting  unmanufactured   Tobacco  into  Cavendish  or 
Negrohead,  and  the  weighing,  making  into  Parcels,  wrap- 
ping up,  and  labelling  of  Cavendish  or  Negrohead,  whether 
of  British  or  Foreign  Manufacture,  may  respectively  be 
carried  on,  and  how  and  in  what  Manner  such  Ware- 
houses, or  Parts  or  Divisions  thereof,  shall  be  secured  by 
Locks,  Fastenings,  or  otherwise,  and  shall  and  may  require 
such  Security  by  Bond  or  otherwise  as  they  shall  deem 
necessary  from  the  Importer  or  Manufacturer  of  any  To- 
bacco which  shall  be  deposited  therein  for  Security  of  the 
Duty  due  on  such  Tobacco  or  other  Materials  or  Ingredi- 
ents, or  brought  therein  or  thereto  for  the  Purpose  of  being 
manufactured  or  used  in  the  Manufacture  thereof,  or  for  the 
Purpose  of  being  packed,  wrapped,  or  labelled  as  aforesaid, 
or  for  the  due  anq  safe  Removal  of  such  Tobacco  or  other 
Materials  or  Ingredients  from  One  Warehouse  to  another, 
or  from  One  Part  or  Division  of  any  Warehouse  to  any 
other  Part  or  Division  of  the  same  or  any  other  Ware- 
house, and  for  the  due  Observance  of  the  Terms,  Condi- 
tions, and  Requirements  of  this  Act,  and  of  the  Rifles  and 
Regulations  of  the  Commissioners  in  respect  thereof. 

UI.  It  shall  be  lawful  for  licensed  Manufacturers  of 
Tobacco  to  manufacture  in  such  Warehouses,  or  Parts  or 
Divisions  thereof,  as  shall  be  approved  by  the  Commis- 
sioners of  Customs  for  the  Manufacture  of  Tobacco  in 
Bond,  the  several  Descriptions  of  Tobacco  respectivek 
called  or  known  as  Cavendish  and  Negrohead  from  any 
Leaf  or  other  unmanufactured  Tobacco  duly  warehoused 
for  Security  of  Duties  of  Customs,  and  to  use  in  such 
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Manufacture  Materials  or  Ingredients  for  sweetening  or 
flavouring  the  same  (not  being  the  Leaves  of  Trees  or 
Plants  other  than  of  the  Tobacco  Plant),  anything  to  the 
contrary  in  'any  other  Act  in  force  to  the  contrary  not- 
withstanding;  and  it  shall  also  be  lawiiil  for  any  such 
Manufacturer  or  any  Importer  of  Cavendish  or  Negrohead 
Tobacco,  in  such  Warehouse,  Part  or  Division  of  such 
Warehouse,  to  pack  or  make  up,  wrap  and  label  in  Parcels 
of  the  Weight  and  in  the  Manner  herein-after  mentioned 
any  Cavendish  or  Negrohead  Tobacco  which  shall  have 
been  so  manufactured  in  Bond  as  aforesaid,  or  which  shall 
have  been  imported  in  the  manufactured  State :  Provided, 
that  such  Manufacture  and  (he  packing  or  making  up, 
wrapping  and  labelling  thereof,  shall  be  done  and  performed 
in  accordance  with  and  under  such  Terms  and  Conditions 
as  are  prescribed  by  this  Act,  and  under  and  subject  to 
such  other  Rules  and  Regulations  as  the  said  Commis- 
sioners shall  from  Time  to  Time  see  fit  to  direct. 

IV.  No   Cavendish   or  Negrohead   Tobacco,   whether  Cavendish 
imported  and  warehoused  as  such  or  manufactured  in  the  J^^To^" 
Warehouse,  shall  be  delivered  from  any  Warehouse  for  bacco  Dot 
Home  Consumption  except  under  the  following  Condi-  ^^^^^ 

tions :  for  Homo 

1.  Such  Tobacco  shall  be  made  into  separate  Packets  of  ^o^^^^ 

such  Weights  respectively  as  the  Commissioners  of  on  6ondi- 
Customs  shall  direct,  not  exceeding  One  Pound  nor  ^^^^'^^fj®^'* 
less  than  than  One  Ounce  each :  ^^^ 

2.  Each  such  Packet  shall  be  enclosed  by  or  at  the 

Expense  of  the  Importer  or  Manufacturer  in  a 
Wrapper  approved  by  the  Commissioners  of  Cus- 
toms : 
3-  Each  such  Wrapper  shall  be  securely  fastened  by  a 
Label,  to  be  provided  by  the  Commissioners  of 
Customs,  and  pasted  on  such  Wrapper  by  such 
Importer  or  Manufacturer  so  that  the  same  cannot 
be  opened  nor  any  Part  of  the  Contents  of  such 
Package  be  abstracted  without  tearing  or  destroying 
such  Label,  or  cutting  or  destroying  the  Wrapper 
thereof,  at  any  other  Part  or  Place  than  that  on 
which  the  Label  is  pasted  or  secured : 

4.  Before  any  Cavendish  or  Negrohead  Tobacco  im- 

ported and  warehoused  shall  oe  made  into  Packets 
or  Parcels  as  aforesaid  the  same  shall  be  duly  en- 
tered for  Home  Consumption,  and  the  full  Duty  of 
Customs  paid  thereon : 

5.  When  any  unmanufactured  Tobacco  shall  have  been 

manufactured  or  converted  into  Cavendish  or  Ne- 
grohead in  the  Warehouse  the  same  shall  be  duly 
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entered  for  Home  Consumptipn,  and  the  fall  Daties 
of  Customs  shall  be  paia  upQn  the  Tobacco  so 
manofactured  before  the  same  is  made  into 
Packets : 

6.  If  anj  Tobacco  so  manufactured  in  the  Warehouse 

shall  not  be  made  into  Packets  £>r  Home  Con- 
sumption the  same  shall  be  re-warehoused  either 
for  Exportation  or  for  future  packing,  wrappnig, 
and  labelling  for  Home  Consumption,  if  at  any 
Time  afterwards  required  for  that  Purpose : 

7.  All  Stalks,  Waste,  and  other  Kefuse  remaining  aAer 

and  from  the  Manufacture  of  Cavendish  or  Negro- 
head  Tobacco  in  the  Warehouse  or  from  the  pacSng 
thereof  shall  be  destroyed  in  the  Presence  of  the 
proper  OflScer  of  Customs  or  be  re-warehoused  for 
Exportation,  at  the  Option  of  the  Manufacturer: 

8.  Every  licensed  Manufacturer  shall  enter  in  a  Book^ 

to  be  supplied  to  him  by  the  said  Commissioners, 
in  such  Form  and  Manner  as  they  shall  direct,  the 
following  and  such  other  Particulars  as  the  said 
Commissioners  shall  require ;  viz.y 

The  Weights,  Quantities,  and  Particulars  of  all 
unmanufactured  Tobacco  and  other  Materials 
and  Ingredients  received  by  him  into  such 
Warehouse  for  the  Purpose  of  being  manu- 
factured ; 
The  Weight  and  Quantities  thereof  consumed  in 

such  Manufacture ; 
The  Weight,  Quantities,  and  Particulars  of  un- 
manufactured Tobacco,  Materials,  Ingredients, 
Stalks,  Waste,   and  other  Refuse  remaining 
after  or  caused  by  such  Manufacture ; 
The  Quantity  of  Cavendish  or  Negrohead  pro- 
duced by  such  Manufacture ; 
The  Quantity  thereof  hiade   up   into  Packets, 
wrapped,   labelled,   and   delivered  for  Home 
Consumption,  with  the  Number  of  Packets  of 
each  Size  or  Weight  respectively ; 
The  Quantity  thereof  re-warehoused  for  Home 
Consumption  or  otherwise,  and  the  Quantity 
of   Tobacco,    Materials,   Ingredients,   Stalks, 
Waste,  or  other  Refuse  returned  into  the  Cus- 
toms Warehouse  to  be  destroyed : 
Penalty  for       9.  EveiT  such  Book  shall  be  kept  in  the  Warehouse 
^mpiianoe  *"^  ^^^^^  ^  ^t  all  Times  accessible  to  the  Officers 

with  fore-  of  Customs,  who  may  make  Minutes  in  or  take 

^nStions.  Extracts  therefrom,  and  such  Manufactoier  shall 

correctly  keep  such  Book  in  the  Manner  required, 
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and  shall  not  cancel  or  obliterate  the  same  or  anj 

Part  thereof,  or  make  any  Alteration  in  any  Entry 

therein,  except  for  Correction  of  any  Errors,  witn 

the  Sanction  and  in  the  Presence  of  the  proper 

Officer  of  Customs : 

Every  licensed  Manufacturer,  Dealer,  or  other  Person 

engaged  in  such  Warehouse  in  any  of  the   Operations 

aforesaid  who  shall  refuse  or  neglect  to  comply  with  any 

of  the  foregoing  Conditions  shall  for  every  such  Offence 

forfeit  the  Sum  of  Twenty  Pounds. 

V.  From  Time  to  Time  when  and  as  often  as  the  Officer  Account  of 
of  Customs  having  Charge  of  any  such  approved  Ware-  |^^|^ 
house  shall  deem  it  to  be  necessary  or  proper,  and  at  least  and 
once  in  every  Year,  the  Stock  of  Tobacco  manufactured  JJ^j^Jf^ 
and  unmanufactured,  and  all  Materials  and  Ingredients  to  m  Ware- 
be  used  in  such  Manufacture  as  aforesaid,  remainin£C  in  ^o^seeto 
such  Warehouse,  shall  be  weighed  in  the  Presence  of  the  andBa-' 
said  Officer,  and  an  Account  thereof  shall  be  taken  and  a  ^t!i?^***^ 
Balance  shall  be  struck  of  all  Tobacco,  Materials,  and 
Ingredients  received   into  such   Warehouse,   and  of  all 
manufactured  Tobacco  and  Stalks  and  Refuse  of  Tobacco 
lawfully  delivered  thereout;  and  if  the  Quantity  by  Weight  Deficiency 
of  such  Tobacco,  Materials,  and  Ingre<Uents  remaining  in  ^^^ 
the  said  Warehouse  shall  be  less  than  the  Quantity  which,  Tobacco 
according  to  the  Balance  of  such  Account,  after  making  {"^jlj^^ 
such  Allowance  for  Waste  by  Evaporation  in  the  Process 

of  Manufacture  as  to  the  proper  Officer  of  Customs  may 
appear  reasonable,  and  as  may  be  in  accordance  with  any 
Sules  made  by  the  Commissioners  of  Customs,  ought  to 
be  found  therem,  the  Deficiency  shall  be  deemed  to  be  so 
much  Tobacco  fraudulently  removed  from  such  Ware- 
house without  Payment  of  the  Duties  of  Customs  thereon,  • 
and  the  said  Manufacturer  shall  forfeit  the  Sum  of  One 
hundred  Pounds,  and  moreover  the  Amount  of  such  Duty 
shall  be  recoverable  as  a  Debt  due  to  Her  Maiesty. 

VI.  If  any  Tobacco  of  either  of  the  Descnptions  called  Penalty  on 
respectively  Cavendish  and  Negrohead,  whether  of  Foreign  orcaven- 
or  British  Manufacture,  containing  or  having  mixed  there-  dish  or 
with  any  Material  or  Ingredient  prohibited  by  any  Act  in  toSccT^ 
force  to  be  used  in  the  Manufacture  in  the  United  King-  not  en- 
dom  of  Tobacco  of  the  like  Description,  and  not  being  ^^^J^^ 
enclosed  in  a  Wrapper  securely  fastened  by  such  Label  as 
aforesaid,  or  of  which  such  Wrapper  or  Label  shall  have 

been  cut  or  torn,  obliterated,  or  cancelled,  or  bear  any 
other  Mark  or  Appearance  of  having  been  opened  or  tam- 
pered with,  shall  oe  sold  or  exposed  for  Sale  by  or  be  found 
in  the  Possession  of  any  Importer  or  Manufacturer  of  or 
Dealer  in  or  Retailer  of  Tooacco,  he  shall  forfeit  either 
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cept to  be 
■ware- 
housed. 


treble  the  Value  thereof  or  the  Penalty  of  Twenty  Pounds, 
and  all  such  Tobacco  shall  be  forfeited : 

Provided  nevertheless,  that  if  at  the  Time  of  the  passing 
of  this  Act  anv  Manufacturer  of  or  Dealer  in  Tobacco 
shall  have  in  his  Possession  any  Foreign  Cavendish  or 
Negrohead  Tobacco,  he  may  bring  the  same  to  any  Cus- 
toms Warehouse  approved  for  the  wrapping  and  labelliog 
of  Cavendish  or  Negrohead  Tobacco,  and  may  there  wrap 
and  label  the  same,  first  rendering  an  Account  thereof, 
and  showing  to  the  Satisfaction  of  the  Commissioners  of 
Customs  that  the  Duty  thereon  upon  the  Importation 
thereof  has  been  duly  paid ;  and  if  any  Foreign  Cavendish 
or  Negrohead  Tobacco  shall  be  found  in  the  Possession 
of  any  Manufacturer  of  br  Dealer  in  Tobacco  after  the 
Expiration  of  Twenty-eight  Days  from  the  passing  of  this 
Act,  not  being  so  wrapped  and  labelled  as  aforesaid,  the 
same  shall  be  forfeited,  and  such  Manufacturer  of  or  Dealer 
in  Tobacco  shall  forfeit  either  treble  the  Value  thereof  or 
the  Penalty  of  Twenty  Pounds,  at  the  Election  of  the 
Commissioners  of  Customs  or  Inland  Bevenue. 

VII.  The  Labels  by  this  Act  directed  to  be  provided  bv 
the  Commissioners  of  Customs  shall  be  printed  or  stamped 
with  such  Device  as  they  shall  think  proper ;  and  if  any 
Person  shall  forge  or  counterfeit  any  such  [Label  or  the 
Device  thereon,  or  shall  utter  any  such  Label  or  Device 
knowing  the  same  to  be  forged  or  counterfeited,  he  shall, 
on  Conviction  of  such  Offence,  be  imprisoned  in  the  House 
of  Correction,  with  Hard  Labour,  for  any  Term  not  ex- 
ceeding Six  Calendar  Months  nor  less  than  Three  Calendar 
Months. 

VIII.  If  any  Retail  Dealer  or  Vendor  of  any  Packet  of 
Cavendish  or  Negrohead  Tobacco,  labelled  as  required  by 
this  Act,  shall  fail  on  the  Sale  thereof  to  obliterate,  before 
Delivery  to  the  Purchaser,  the  Label,  so  as  to  render  the 
same  incapable  of  being  again  used  for  the  same  Purpose, 
he  shall  forfeit  the  Penalty  of  Twenty  Pounds. 

IX.  No  Cavendish  or  Negrohead  Tobacco  containing  the 
Leaves  or  Trees  of  Plants  other  than  of  the  Tobacco  Plant 
shall  be  imported  into  Great  Britain  and  Ireland^  nor  shall 
any  Cavendish  or  Negrohead  Tobacco  be  imported  into 
Greai  Britain  and  Ireland^  except  to  be  warehoused  in  the 
first  instance  in  some  Warehouse  approved  by  the  Commis- 
sioners of  Customs  for  Security  of  Duties  of  Customs  on 
Tobacco ;  and  if  any  such  Cavendish  or  Negrohead  To- 
bacco shall  be  imported  contrary  hereto,  or  being  imported 
shall  not  be  forthwith  duly  entered  and  warehoused,  the 
same  shall  be  forfeited,  and  the  Importer  thereof,  and  every 
Dealer  or  other  Person   concerned  in   the   Importation 
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thereof,  or  to  whose  Hands  the  same  shall  come,  shall  for- 
feit either  treble  the  Valae  thereof  or  the  Penalty  of  One 
hundred  Poands,  at  the  Election  of  the  Commissioners  of 
Cnstoms. 

X.  All  manufactured  Tobacco  (other  than  Cavendish  or  imporu- 
Negrohead)  imported  into  or  found  in  Great  Britain  and  ^q'^^q 
Ireland  containing  or  having  mixed  therewith  anv  Material  (except 
or  Ingredient  prohibitedby  any  Act  in  force_to  be  used  in  ^ '^^^? 


the  Manufacture  in  the  United  Kingdom  of  Tobacco  shall  head)  con- 

-    -  -     '  -.-  .  ^        .  -^-  tai  * 


be  forfeited;  and  the  Importer  thereof  and  any  Dealer  or  ^^^^^^ 


^enalty 

of  One  hundred  Pounds,  at  the  Election  of  the  Commis- 
sioners of  Customs. 

XI.  It  shall  be  lawful  for  the  Commissioners  of  Customs  Commis- 
fix)m  Time  to  Time  to  make  such  Bules  and  Regulations  as  ^^^^^ 
shall  appear  to  them  to  be  necessary  or  proper  for  remilat-  mavm&ke 
ing  the  safe  Removal  of  any  Tobacco,  or  of  any  Surplus,  or  b^^j^*^^ 
Stalks,  Waste,  or  ReAise  thereof,  to  any  Warehouse,  Part  tions  for 
or  Division  of  any  Warehouse,  or  firom  any  such  Ware-  ^S^Sf 
house,  Part  or  Division  of  a  Warehouse,  to  another  for  the  into  effect 
Purposes  of  this  Act,  and  for  securing  the  same  against 
fraudulent  Abstraction,  and  also  for  regulating  the  Times 

of  opening  and  closing  any  such  Warehouses  or  Parts  or 
Divisions  of  a  Warehouse,  and  the  Admission  of  Workmen 
for  the  Purpose  of  manufacturing  and  packing,  wrapping, 
and  labelling  the  Tobacco  therem,  ana  also  to  make  dl 
such  other  Rules  and  Regulations  as  they  shall  think  fit  for 
the  Purpose  of  carrying  out  the  Object  and  Intention  of 
this  Act  in  all  Cases  not  herein  expressly  provided  for,  and 
to  require  such  Security  by  Bond  or  otherwise  for  the  Pur- 
poses above  mentioned,  and  for  Security  of  the  Duties  on 
Tobacco,  as  they  shall  see  fit. 

XII.  Any  Duty  or  Service  required  by  this  Act  to  be  Offloen  of 
done  or  ner/ormed  by  any  Officer  of  Customs  may  be  done  ?^:TZ 
by  any  Officer  of  Customs  or  Inland  Revenue  or  Excise,  or  ▼«*««  »^y 
other  Person  appointed  for  that  Duty  or  Service  by  the  p^Cvislons 
Commissioners  of  Customs  or  the  Commissioners  of  Inland  of  this  Act 
Kevenue  respectively,  and  every  such  Officer  or  other  Per- 
son shall  be  deemed  to  be  the  proper  Officer  for  such  Duty 

or  Service. 

XIIL  All  Penalties  and  Forfeitures  which  may  be  in-  How  Pen- 
curred  under  this  Act  may  be  prosecuted,  sued  for,  iand  FoiSitures 
recovered  by  Order  of  the  Commissioners  of  Customs  or  are  to  be 
the  Commissioners  of  Inland  Revenue  under  this  or  any  ^J*^d^ 
other  Act  or  Acts  relating  to  the  Customs,  Inland  Revenue,  recoTered. 
or  Excise  respectively*  b 


10 


26''  VICTOBIJE,  CAP.  7. 


Mode  of 
estiniAfciiig 
Penalties 
per  Value. 


ThisAot 
not  to 
repeal  the 
Proyiaions 
of8ft4 
Vict  c  18, 
and  6  ft  6 
Yict  0. 98. 


Com- 
mencement 
of  Act 

ShortTiUe. 


XIY.  In  any  Suit  or  Prosecution  for  the  Recoveiy  of 
anj  Penalty  or  Forfeitare  under  this  or  any  other  Act 
relating  to  the  Customs  in  respect  of  any  manufactored 
Tobacco,  whether  the  same  shall  consist  of  Cigars,  Snuff, 
Tobacco  Stalks,  Tobacco  Stalk  Floor,  Snnff  Work,  or  other 
Article  manufactured  wholly  or  in  part  firom  Tobacco,  it 
shall  be  sufficient  to  describe  the  same  in  any  Information 
or  other  Proceeding  had  thereon  as  manufactured  Tobacco, 
and  it  shall  be  so  deemed  f(Mr  the  Purpose  of  suc^  Suit  or 
Prosecution ;  and  in  estimating  the  Amount  of  any  Penaltjr 
determinable  by  the  Value  of  the  Article  with  the  Duty  of 
Importation  chargeable  thereon,  the  same  shall  be  ascer- 
tained, as  to  the  Tobacco,  at  the  Market  Price  in  London^ 
at  or  about  the  Time  of  the  Offence,  of  Tobacco  of  the  like 
Sort  or  Denomination  of  the  best  Quality ;  and,  as  to  the 
Duty,  at  the  Sate  then  chargeable  on  the  Importation  of 
Tobacco  of  the  like  Sort  or  Denomination  ;  but  if  the  To- 
bacco, the  Subject  of  such  Prosecution,  be  of  a  Kind  pro- 
hibited to  be  imported,  a  Sum  equal  to  the  highest  Rate  of 
Duty  then  chargeable  on  the  Importation  of  any  Sort  of 
manufactured  Tobacco  shall  be  aaded  to  the  Pnce  of  the 
Tobacco :   And  as  to  any  unmanufactured  Tobacco,  in 
estimating  the  Amount  of  any  Penalty  in  respect  thereof 
for  the  Purpose  of  any  Suit  or  Prosecution,  the  same  shall 
be  determined  by  the  Market  Price  in  Landoriy  at  or  aboat 
the  Time  of  the  Offence,  of  unmanufactured  Tobacco  of  the 
best  Quality,  with  the  highest  Rate  of  Dnty  then  chai^ 
able  on  the  Importation  of  unmanufactured  Tobacco  added 
thereto. 

XY.  Provided  always,  That  nothing  in  this  Act  con- 
tained shall  be  construed,  deemed,  or  taken  to  repeal,  alter, 
or  affect  any  of  the  Provisions  contained  in  an  Act 
in  the  Third  and  Fourth  Years  of  Her  Majesty's 
Chapter  Eighteen,  intituled  An  Act  to  dUeontinue  the 
dse  Survey  on  TobaccOj  and  to  provide  other  Regidadoru  in 
lieu  thereof;  and  an  Act  passed  in  the  Fifth  and  Sixth 
Years  of  Her  Majesty's  Keign,  Chapter  Ninety-three,  to 
amend  the  last-mentioned  Act,  save  and  except  so  far  as 
the  same  are  altered  or  varied  by  this  Act. 

XYI.  This  Act  shall  come  into  operation  on  the  Day  of 
the  passing  thereof;  and  in  citing  it  in  other  Acts  of  Fa^ 
liament  and  in  legal  Instruments  it  shall  be  sufficient  to  use 
the  Expression  ^  The  Manufactured  Tobacco  Act,  1863.* 


SALMON  EXPORTATION.  11 


Cap.  X. 

An  Act  for  prohibiting  the  Exportation  of  Salmon  at  certain 

Times.— [20th  April  1863.] 

^  Whereas  the  Sale  of  Salmon  within  the  United  King- 
dom is  prohibited  at  varioos  Times ;   that  is  to  say,  if 
cansht  m  England   within  the  Limits  of  the   Salmon  24  A  25 
Fishery  Act,  1861,  is  prohibited  between  the  Third  Day  Victci09. 
of  September  and  the  Second  Day  of  February ;  if  caught 
in  any  Fishery  District  in  Ireland  is  prohibited  daring 
sach  Time  as  the  Capture  of  Salmon  is  prohibited  in  that 
District ;  if  caught  in  Scotland  within  the  Limits  of  ^'  The  25  A  26 
Salmon  Fishenes  {Scotland)  Act,  1862,"  is  prohibited  be-  ^'"^  ^  ^"• 
tween  the  Commencement  of  the  latest  and  the  Termi- 
nation of  the  earliest  Annual  Close  Time  fi;ced  for  any 
District;  if  caught  in  the  Biver  Tuoeedy  as  defined  by  ^'The  22  A  23 
Tweed  Fisheries  Amendment  Act,  1859,"  is  prohibited  be-  Viotcixx. 
tween  the  Fourteenth  Day  of  September  and  the  Fifteenth 
Day  ofFebnuiry :  And  whereas  the  Capture  or  Possession 
of  foul  or  unseasonable  Salmon  within  the  Limits  of  the 
United  Elingdom  is  prohibited  at  all  Times :  And  whereas 
the  Provisions  of  the  said  Acts  are  evaded  by  the  Expor- 
tation for  Sale  in  France  and  other  Foreign  Countries  of 
Salmon  that  cannot  legally  be  sold  within  the  Limits  of 
the  United  Kingdom :'  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

L  This  Act  may  be  cited  for  all  Purposes  as  ^  The  Sal-  Short  Title. 
mon  Acts  Amendment  Act,  1863.' 

II.  No  Part  of  the  United  Kingdom,  however  situated  'Parts  be- ^ 
with  regard  to  any  other  Part,  shall  be  deemed  for  the  JeSnedf"' 
Purposes  of  this  Act  to  be  Parts  beyond  Seas. 

III.  No  unclean  or  unseasonable,  Salmon,  and  no  Sal-  Export  of 
men  caught  during  the  Time  at  which  the  Sale  of  Salmon  JJ|5j^n°/ 
is  prohibited  in  the  District  where  it  is  caught,  shall  be  ex-  able  Sai- 
ported  or  entered  for  Exportation  from  any  Part  of  the  g  °^^ 
United  Kingdom  to  Parts  beyond  Seas.  caught  at 

All  Salmon  exported  or  entered  for  Exportation  in  con-  ^^^^ 
travention  of  this  Section  shall  be  forfeited,  and  the  Person  hi^t^^^'^^ 
exporting  or  entering  the  sanie  for  Exportation  shall  be 
subject  to  a  Penalty  not  exceeding  Five  Pounds  in  respect 
of  each  Salmon  so  exported  or  entered  for  Exportation. 

The  Burden  of  proving  that  any  Salmon  entered  for 
Exportation  from  any  Part  of  the  United  Kingdom  to 
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"Recovery 
of  PenAl- 
ties. 


Parts  beyond  Seas  between  the  Third  Day  of  September 
and  the  Second  Day  of  February  following  is  not  so  en- 
tered in  contravention  of  this  Act  shall  lie  on  the  Person 
entering  the  same  for  Exportation. 

lY •  All  Penalties  nnder  tins  Act  may  be  recovered  in 
England^  except  vrithin  the  Limits  of  the  said  TWed 
Fisheries  Act,  as  Penalties  under  the  Sahnon  Fishery  Act, 
1861 ;  in  Ireland  as  Penalties  under  the  Act  paused  in  the 
Session  of  the  Fifth  and  Sixth  Years  of  the  iteign  of  Her 
present  Majesty,  Chapter  One  hundred  and  six,  intituled 
An  Act  to  regulate  the  Irish  Fisheries ;  in  Scatlandy  except 
within  the  Limits  of  the  said  Tweed  Fisheries  Act,  as 
Penalties  under  the  Salmon  Fisheries  (Scotland)  Act, 
1862  ;  and  within  the  Limits  of  the  said  Tweed  Fisheriei 
Act,  in  manner  prescribed  by  ^  The  Tioeed  Fisheries  Act, 
1857; 


Keoited 
Acts  to  be 
coDstrned 
as  if  Six 
and  not 
Fourteen 
Days  No- 
tice had 
been  ori- 
ginally in 
said  Acts. 


Cap.  XX. 

An  Act  to  further  Kmit  and  define  tiie  Tune  for  proceeding 
to  Election  daring  the  Receee. — [8<A  June  1863.] 

^  Whereas  by  the  Act  of  the  Twenty-fourth  of  George 
the  Third,  Chapter  Twenty-six^  the  Act  of  the  Fii^* 
second  of  George  the  Third,  Chapter  One  hundred  and 
forty-four,  and  the  Act  of  the  Twenty-first  and  Twenty- 
second  of  Victoria^  Chapter  One  hundred  and  Ten,  the 
Speaker  is  enabled  to  issue  his  Warrant  to  the  Clerk  of 
the  Crown  to  make  out  new  Writs  for  the  Election  of 
Members  of  the  House  of  Commons  in  certain  Csses 
during  the  Becess  of  Parliament,  after  giving  Fourteen 
Days  I^otice  in  the  London  Gcuette :  And  whereas  it  is 
expedient  to  limit  the  Time  of  Notice  required  by  the  said 
Acts  : '  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same^ 
as  follows : 

I.  The  Act  of  the  Twenty-fourth  Year  of  George  the 
Third,  Chapter  Twenty-six,  the  Act  of  the  Fifty-second 
Year  of  George  the  Third,  Chapter  One  hundred  and  foty- 
f our,  and  the  Act  of  the  Twenty-first  and  Twenty-second 
Years  of  Victoria^  Chapter  One  hundred  and  ten,  shall  be 
so  construed  as  if  Six  and  not  Fourteen  Days  Notice  had 
been  originally  in  the  said  Acts,  and  this  Act  and  the  said 
Acts  shful  be  construed  and  read  together. 


STOCK  CERTIFICATES  TO  B£ABEB.  13 


Cap.  XXVin. 

An  Act  to  give  further  Facilities  to  the  Holders  of  the 
Public  Stocks.-^th  June  1863.] 

^  Whereas  it  is  expedient  to  give  further  Facilities  to  the 
Holders  of  the  Public  Stocks  in  respect  of  the  Transfer 
thereof,  and  the  Eeceipt  of  the  Diviaends  thereon :'  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authoritv  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  the  ^  Stock  shortTitie. 
Certificate  Act,  1863.' 

II.  Li  this  Section  and  elsewhere  in  this  Act  the  follow-  Befinition 
ing  Expressions  have  the  Meanings  here  assi^ed  to  them :  ®'  TenM. 

^  The  Bank'  shall,  with  reference  to  the  Irublic  Stocks 
transferable  at  the  Bank  of  England^  and  Certifi- 
cates issued  under  this  Act  in  respect  thereof,  and 
the  Coupons  of  such  Certificates,  mean  the  Governor 
and  Company  of  the  Bank  of  England^  and  shall, 
with  reference  to  the  Public  Stocks  transferable  at 
the  Bank  of  Ireland^  and  Certificates  issued  under 
this  Act  in  respect  thereof,  and  the  Coupons  of 
such  last-mentioned  Certificates,  mean  the  Gover- 
nor and  Company  of  the  Bank  of  Ireland* 

'  The  Treasury'  shall  mean  '  the  Commissioners  of  Her 
Majesty's  Treasury,  or  any  Two  of  them :' 

^  The  Public  Stocks'  shall  mean  any  Stocks  forming 
Part  of  the  National  Debt,  and  transferable  in  the 
Books  of  the  Bank,  and  ^  Share  in  the  Public 
Stocks'  shall  include  any  Part  of  a  Share : 

'  Person'  shall  include  Corporation  : 

<  Felony'  shall  mean  and  include  Crime  and  Offence  in 
Scotland. 

III.  With  the  Exception  and  subject  to* the  Conditions  Bight  to 
herein-after  mentioned,  every  Person  inscribed  in  the  Books  S^TU^to 
o{  the  Bank  of  England  or  of  the  Bank  of  Ireland  as  Pro-  stock. 
prietor  of  a  Share  in  the  Public  Stocks  may  obtain  a  Certi- 
ficate or  Certificates  of  Title  to  the  said  Share,  or  to  any 

Part  thereof,  having  annexed  Coupons  entitling  the  Bearer 
to  the  Dividends  payable  in  respect  of  that  Share  or  Part 
of  a  Share. 

IV.  No  Trustee  of  any  Share  in  the  said  Stocks  shall  BestncUon 
apply  for  or  hold  a  Certificate  of  Title  to  that  Share  unless  SLXmS^' 
he  is  authorized  so  to  do  by  the  Terms  of  his  Trust ;  and  Certiiicatofi 
any  Contraventon  of  this  Section  by  a  Trustee  shall  be  °'  ^^*^ 
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deemed  to  be  a  Breach  of  Trust,  and  be  pmushable  ac- 
cordingly ;  nevertheless  this  Section  shall  not  impose  on 
the  Bank  any  Obligation  to  inqoire  whether  a  Fenon 
appljring  for  a  Certificate  of  Title  under  this  Act  is  or  not 
a  Trastee,  nor  subject  them  to  any  Liability  in  the  event 
of  their  granting  a  Certificate  of  Title  to  a  Trustee,  nor 
invalidate  any  Certificate  of  Title  if  granted. 
Oeoerai  V.  No  Certificate  shall  be  grantea  in  respect  of  any  Sam 

LTg^S.  ^^  Stock  not  being  Fifty  Pounds  or  a  Multiple  of  Fifty 
ficatMof  Pounds,  or  in  respect  of  any  larger  Amount  than  One 
'^^^  thousand  Pounds : 

The  Treasury  may  by  Warrant  declare  that  any  One  or 
more  of  the  Public  Stocks  specified  in  the  Warrant  shall 
be  sabject  to  the  Provisions  of  this  Act ;  but  antil  that 
Declaration  is  made.  Stock  Certificates  shall  be  issued  only 
in  respect  of  the  Thre^  per  Centum  Consolidated  Annnities, 
Beduced  Three  per  C^iUum  AnnuitieS|  and  the  New  Three 
per  Centum  Annuities : 

The  Coupons  annexed  to  a  Stock  Certificate  shall  com- 
prise the  Dividends  payable  in  respect  of  the  Stock  de- 
scribed in  the  Certificate  for  a  Period  of  not  less  than  Five 
Years,  commencing  firom  the  Date  of  the  Certificate.  At 
the  Expiration  of  that  Period  firesh  Coupons  shall  be 
issaed  for  a  further  Period  of  not  less  than  Five  Yeais, 
and  so  for  saccessive  Periods  of  not  less  than  Five  Yean 
during  the  Continuance  in  force  of  the  Stock  Certificate; 
but  the  Bank  may,  if  they  think  fit,  in  lieu  of  issuing  fi«sh 
Coupons  in  respect  of  a  Certificate,  give  in  exchange  a 
fresh  Certificate  with  Coupons  attachea  thereto : 

Coupons  shall  be  payable  at  the  chief  Establishment  <^ 
the  Bank  at  the  Expiration  of  Three  clear  Days  finom  the 
Day  of  Presentation,  and  at  anv  Branch  Establishment  of 
the  Bank,  situate  more  than  I'en  Miles  from  the  chief 
Establishment,  at  the  Expiration  of  Five  clear  Days  from 
the  Day  of  Presentation : 

The  Payment  to  the  Bearer  of  any  Coupon  of  the  Amount 
expressed  therein  shall  be  a  full  Discharge  to  the  Bank  of 
all  Liabilitv  in  respect  of  that  Coupon  and  the  Dividend 
represented  thereby : 

If  any  Stock  Certificate  or  Coupon  issued  under  this 
Act  is  lost  or  destroyed,  the  Bank  shall  grant  a  new  Certi- 
ficate or  Coupon,  on  receivinglndemnity  to  their  Satisfcc- 
tion  against  tne  Claims  of  all  Persons  deriving  Title  under 
the  Certificate  or  Coupon  so  lost  or  destroyed : 

No  Notice  of  any  Trust  in  respect  of  any  Stock  Ccrtifr 
cate  or  Coupon  issued  under  this  Act  shall  be  receivable 
by  the  Bank. 
DiBtino-  VI.  A  Stock  Certificate,  unless  a  Name  is  inscribed 
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therein,  as  herein-after  provided,  shall  entitle  the  Bearer  to  ^^^^ 
the  Stocks  therein  described,  and  shall  be  transferable  by  of  TiUe  to 

DeKveiy:  k^*'^^^'^^ 

The  Bearer  of  a  Stock  Certificate  may  convert  the  same  c^ufl. 
into  a  Nominal  Certificate  by  inserting  therein,  in  Manner  ^^^^ 
prescribed  by  any  Regulation  made  m  ptlrsnance  of  this 
Act,  the  Name,  Address,  and  Quality  of  some  Person.  A 
Stock  Certificate  when  it  becomes  f^ominal  shall  not  be 
transferable,  and  the  Person  named  therein  (herein-after 
called  the  Nominee),  or  some  Person  deriving  Tide  fi:x)m 
him  by  Devolution  in  Law  as  herein-after  mentioned,  shall 
alone  be  recognised  by  the  Bank  as  entitled  to  the  Stock 
described  in  the  Certificate : 

Upon  the  Death  of  the  Nominee  in  a  Nominal  Certifi- 
cate nis  personal  Representative,  upon  his  Buikruptcy  his 
Assignees,  and  upon  the  Marriage  of  any  Female  Nominee 
her  Husband,  shall  alone  be  recognised  by  the  Bank  as 
entitled  to  the  Stock  described  in  the  Certificate,  and  shall 
be  deemed  respectively  to  be  a  Nominee  or  Nominees  in 
that  Certificate : 

The  Death  or  Bankruptcy  of  any  Nominee  in  a  Nominal 
Certificate,  or  the  Marriage  *of  any  Female  Nominee,  and 
the  Loss  or  Destruction  of  any  Certificate  or  Coupon,  shall 
be  proved  in  such  Manner  as  may  firom  Time  to  Time  be 
directed  by  the  Bank,  with  the  Sanction  of  the  Treasury. 

yn.  The  Nominee  in  a  Nominal  Stock  Certificate  shall  Nominee  in 
not  be  entitled  to  have  the  same  renewed  as  Nominal,  but  e^^fl^^^ 
he  shall,  on  Delivery  up  to  the  Bank  of  his  Certificate,  and  not  enUtied 
of  all  unpaid  Coupons  belonging  thereto,  and  on  com-  ro,|^^*|[a 

Eliance  with  any  Regulation  made  in  pursuuice  of  this  Act,  Nominal 
e  entitled  to  receive  in  exchange  from  the  Bank  a  Stock 
Certificate  to  Bearer: 

The  Nominee  in  a  Nominal  Stock  Certificate,  and  the 
Bearer  of  a  Stock  Certificate  to  Bearer,  may,  on  the  like 
Delivery,  and  on  compliance  with  any  Regulation  made  in 
pursuance  of  this  AcL  require  to  be  registered  in  the  Books 
of  the  Bank  as  a  Holder  of  the  Stock  described  in  the 
Certificates  under  which  they  respectively  derive  Tide, 
and  thereupon  the  Stock  shall  be  re-entered  in  the  Books 
kept  by  the  Bank  for  the  Entry  of  transferable  Stock,  and 
become  transferable,  and  the  Dividends  payable  as  if  no 
Certificate  had  been  issued  in  respect  of  such  Stock. 

VIIL  No  Fees  shall  be  charged  on  the  Grant  of  a  Stock  '^^  *^  '*" 
Certificate  to  Bearer  in  exchange  for  a  like  Certificate,  but  SoOingB 
there   shall  be  charged  with  respect  to  the  several  other  ^?^^^*^ 
Proceedings  in  relation  to  Stock  authorized  by  this  Act  the  IcJ^ 
Fees  specified  in  the  Schedule  hereto,  or  such  less  Fees  as 
may  be  determined  by  the  Treasury : 
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Bemunera- 
tion  to  the 
Bank. 


Qeneral 
Begula- 
tiona  with 
respect  to 
Gertiflcates 
of  Title. 


Income 
Tax. 


Unclaimed 
Dividencls. 


ProTJsions 


All  Fees  received  in  pursuance  of  this  Act  shaU  be  paid 
into  the  Seceipt  of  Her  Majesty's  Exchequer : 

No  Stamp  Duty  shall  be  payable  in  respect  of  any 
Certificate  or  Coupon  issued  in  pursuance  of  this  Act. 

IX.  There  shall  be  paid  to  the  Bank  of  England  out 
of  the  Consolidated  Fund,  on  acqount  of  the  additional 
Trouble,  Expense,  and  Responsibility,  if  any,  imposed  on 
it  by  this  Act,  in  addition  to  the  Remuneration  otherwise 
payable  to  it  in  respect  of  the  Management  of  the  National 
Debt,  such  Remuneration  as  may  be  agreed  upon  between 
the  Treasury  and  the  Bank  of  England^ 

X.  The  JBank  of  England  and  the  Bank  of  Ireland^  with 
the  Sanction  of  the  Treasury,  may  from  Time  to  Time 
issue  any  Forms  that  may  be  required  for  carrying  into 
effect  the  Provisions  of  this  Act,  and  also  from  Time  to 
Time  make  any  Regulations  that  are  not  inconsistent  with 
this  Act  relative  to  the  following  Things : 

1.  The  time  for  which  Coupons  are  to  be  given  : 

2.  The  Conversion  of  a  Stock  Certificate  to  Bearer  into 

a  Nominal  Certificate : 

3.  The  Authority  under  which  and  the  Mode  in  which 

the  Bank  is  to  act  in  issuing  Stock  Certificates  or 
exchanging  Nominal  Certificates  for  Certificates  to 
Bearer,  or  registering  in  their  Books  the  Holders  of 
Stock  Certificates,  or  taking  any  other  Proceedings 
in  relation  to  Stock  authorized  to  be  taken  under 
this  Act : 

4.  The  Mode  of  proving  the  Title  of  or  identifying  any 

Person  applying  for.  a  Stock  Certificate  or  deriving 

any  Title  under  a  Stock  Certificate  issued  under 

this  Act : 
'    5.  With  respect  to  any  other  Matter  necessary  to  carry 

this  Act  into  effect : 
And  any  Regulation  so  made  shall  be  deemed  to  be  Part  of 
this  Act  in  the  same  Manner  as  if  it  were  herein  enacted. 
XL  The  Income  Tax  shall  be  deducted  finom  any 
Coupons  payable  under  this  Act  in  the  same  Manner  an(i 
subject  to  the  same  Regulations  in  and  subject  to  whidi  it 
may,  in  pursuance  of  any  Law  ibr  the  Time  being  in  force, 
be  deducted  from  the  Dividends  payable  at  the  Bank  in 
respect  of  the  Stock  of  Proprietors  inscobed  in  the  Boob 
of  the  Bank. 

XII.  All  Sums  due  and  not  demanded  on  any  Coupons 
issued  under  this  Act  shall  for  all  Purposes  be  dealt  with 
as  if  they  were  Dividends  due  and  not  demand^  in  re- 
spect of  the  Stock  of  Proprietors  inscribed  in  the  Boob  of 
the  Bank. 

XIII.  When  any  Certificate  of  Title  issued  uildttr  this 
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Act  in  respect  of  any  Share  in  the  PuUic  Stocks  is  out-  J^  qj?^ 
standing,  the  Stock  represented  thereby  shall  cease  to  be  ontetand- 
transferable  in  the  Books  of  the  Bank  :  i^s* 

Save  in  so  far  as  relates  to  the  Mode  of  Transfer  and 
Payment  of  Dividends  thereon,  any  Stock  described  in  a 
Stock  Certificate  issued  under  this  Act  shall  be  deemed  to 
be  char^ced  on  the  same  Securities,  and  to  be  subiect  to  the 
same  powers  of  Sedemptioo,  and  to  the  same  Incidents,  in 
all  respects,  including  the  Remuneration  payable  to  the 
Bank,  as  if  it,  had  continued  registered  in  tne  Books  of  the 
Bank  as  Stock  transferable  therein : 

Any  Stock  described  in  a  Stock  Certificate  in  respect  of 
which  no  Coupons  have  been  presented  for  Payment  for 
a  Period  of  Ten  Years  may  in  all  respects  be  dealt  with 
as  if  it  were  Stock  upon  which  no  Dividends  had  been 
demanded  for  a  Period  of  Ten  Years,  and  be  transferred 
accordingly  to  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  and  shall  be  subject  to  the  Rights  of  the 
Parties  proving  themselves  entitled  to  such  Stock  in  jpur* 
suance  of  the  Act  passed  in  the  Fifty-sixth  Year  ot  the 
Reign  of  Eling  George  the  Third,  Chapter  Sixty,  or  the 
Act  passed  in  the  Session  held  in  the  Twenty-third  and 
Twenty-fourth  Years  of  the  Reign  of  Her  present  Majesty, 
Chapter  Seventy-one ;  and  the  Provisions  of  those  Acts 
and  of  all  other  Acts  relating  to  Stock  transferred  to  the 
aforesaid  Commissioners  shall  apply  to  Stock  in  respect  of 
which  Certificates  shall  have  been  issued  in  pursuance  of 
this  Act. 

XIV.  Whosoever  shall  forge  or  alter,  or  ofier,  utter,  PenaitieB 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  ^iMnitdng 
altered,  any  Stock  Certificate  or  Coupon  or  any  Document  Forgery. 
purporting  to  be  a  Stock  Certificate  or  Coupon  issued  in 
pursuance  of  this  Act,  or  shall  demand  or  endeavour  to 
obtain  or  receive  any  Share  or  Interest  of  or  in  the  Public 
Stocks,  or  to  receive  any  Dividend  or  Money  payable  in 
respect  thereof,  by  virtue  of  any  such  forged  or  altered  Cer- 
tificate or  Coupon  or  Document  purporting  as  aforesaid, 
knowing  the  same  to  be  forged  or  altered,  with  Intent  in 

any  of  the  Cases  aforesaid  to  defraud,  shall  be  guilty  of 
Felony,  and  being  convicted  thereof  shall  be  liable,  at  the 
Discretion  of  the  Court,  to  be  kept  in  Penal  Servitude  for 
Life  or  for  any  Term  not  less  than  Three  Years,  or  to  be 
imprisoned  for  any  Term  not  exceeding  Two  Years,  with 
or  without  Hard  Labour,  and  with  or  without  Solitaiy 
Confinement. 

XV.  Whosoever  shall  falsely  and  deceitfully  personate  PeMiUea 
any  Owner  of  any  Share  or  Interest  of  or  in  any  of  the  ISseiy^- 
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sonatiog  Public  Stocks,  or  of  any  Stock  CertiBcate  or  Coapon  issued 
StodcT  ^  ^^  pursuance  of  this  Act,  and  shall  thereby  obtain  or  en- 
deavour to  obtain  any  such  Stock  CertiBcate  or  CoapoD, 
or  receive  or  endeavour  to  receive  any  Money  due  to  any 
such  Owner,  as  if  such  Offender  were  the  true  and  lawfiil 
Owner,  shall  be  guilty  of  Felony,  and  beuig  convicted 
thereof  shall  be  liable  at  the  Discretion  of  the  Court,  to  be 
kept  in  Penal  Servitude  for  Life  or  for  any  Term  not  less 
than  Three  Years,  or  to  be  imprisoned  for  any  Term  not 
exceeding  Two  Years,  with  or  without  Hard  Labour,  and 
with  or  without  Solitary  Confinement. 
Penalties  XVI.  Whosocver,  without  lawful  Authority  or  Excuse, 
eugraving*  ^^0  Proof  whcreof  shall  lie  on  the  Party  accused,  shall  en- 
Piate8,etc.  grave  or  make,  upon  any  Plate,  Wood,  Stone,  or  other 
Material,  any  Stock  Certificate  or  Coupon,  purporting  to 
be  a  Stock  Certificate  or  Coupon  issued  or  made  under  and 
in  pursuance  of  this  Act,  or  to  be  a  blank  Stock  Certificate 
or  Coupon  issued  or  made  as  aforesaid,  or  to  be  a  Part  of 
such  a  Stock  Certificate  or  Coupon,  or  shall  use  any  such 
Plate,  Wood,  Stone,  or  other  Material  for  the  making  or 
printing  any  such  Stock  Certificate  or  Coupon,  or  any 
such  blank  Stock  Certificate  or  Coupon,  or  any  part  thereof 
respectively,  or  knowingly  have  in  his  Custody  or  Posses- 
sion any  such  Plate,  Wood,  Stone,  or  other  Material,  or 
shall  knowingly  offer,  utter,  dispose  of,  'or  put  ofl^  or  have 
in  his  Custody  or  Possession,  any  Paper  upon  which  any 
such  blank  Stock  Certificate  or  Coupon,  or  Part  of  anr 
such  Stock  Certificate  or  Coupon,  shall  be  made  or  printeo, 
shall  be  guilty  of  Felony,  and  being  convicted  thereof  shall 
be  liable  at  the  Discretion  of  the  Court,  to  be  kept  in  Penal 
Servitude  for  any  term  not  exceeding  Fourteen  Years  and 
not  less  than  Three  years,  or  to  be  imprisoned  for  any 
Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  and  without  or  without  Solitary  Confinement 

SCHEDULE. 
Schedule  of  Fees. 

On  the  Issue  of  a  Stock  Certificate,  a  Fee  not  exceed- 
ing Five  Shillings  on  every  Hundred  Pounds  of  Stock  in- 
cluded in  the  Certificate,  and  a  proportional  Sum  for  any 
less  Sum. 

If  the  Applicant  is  the  registered  Holder  of  an  Amount 
of  Stock  divisible  into  several  Sums  of  Fifly  Pounds  or 
Multiples  of  Fifty  Pounds,  he  may  require  such  Suois  of 
Fifty  Pounds  or  such  Multiples  of  Fifty  Pounds  to  be  dis- 
tributed amongst  different  Certificates,  as  he  thinks  fit: 
subject  to  this  Priviso,  that  if  the  Number  of  Certificates  re- 
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? Hired  by  hina  exceed  the  Proportion  of  Five  to  a  Thousand 
^ounds  he  shall,  in  respect  oi  each  Certificate  constituting 
that  Excess,  pay  a  Sum  of  Sixpence  in  addition  to  the  Per- 
centage Fee. 

On  the  Change  of  a  Nominal  Certificate  for  a  Certificate 
to  Bearer,  or  on  the  Registration  in  the  Books  of  the  Bank 
of  the  Stock  included  in  a  Nominal  Certificate,  there  shall 
be  charged  a  Fee  not  exceeding  One  Half  the  Fee  that 
would  be  chargeable  on  the  Issue  of  a  new  Certificate  to 
Bearer. 

On  the  Kesistration  in  the  Books  of  the  Bank  of  the 
Stock  included  in  a  Stock  Certificate  to  Bearer  there  shall 
be  charged  a  Fee  not  exceeding  Five  Shillings. 


Cap.  XXXVm. 

An  Act  to  amend  the  Act  for  placing  the  Employment  of 
Women^  young  Persons^  and  Children  in  Bleaching  Works 
and  Dyeing  Works  under  the  Regulations  of  the  Factories 
Acts.—\2%th  June  1863.] 

*  Whereas  it  is  expedient  that  the  Employment  of  Women, 
voung  Persons,  and  Children  in  Calendering  Works  and 
iB^inishing  Works  should  be  regulated  in  the  same  Man- 
ner as  their  Employment  is  regulated  in  Bleaching  Works 
and  Dyeing  Works  by  the  Provisions  of  the  Act  of  the 
Twenty-third  and  Twenty-fourth  Years  of  Victoria^  Chapter  23  a  24  ^ 
Seventy-eight :  And  whereas  such  was  the  Intention  of  ^'^^  ^*  '^' 
Parliament  in  passingthat  Act :'  Be  it  therefore  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal^ 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same : 

I,  That  the  Words  ^  Bleaching  Works '  and  ^  Dyeing  Mesning  of 
Works '  in  the  said  recited  Act  shall  be  further  understood  ^Bleaching 
to  mean  any  Building,  Buildings,  or  Premises  in  which  Works' and 
Females,  young  Persons,  and  Children  are  employed,  and  ^^^Pj^ 
in   any  Part  of  which  Buildings  or  Premises  any  Process  recited  Act 
previous  to  packing  is  carriea  on   in  the  Occupation  of 
calendering  or  finishing  of  any  Yam  or  Cloth  of  Cotton, 
Wool,  Silk,  or  Flax,  or  any  of  them,  or  any  Mixture  of 
them,  or  any  Yarn  or  Cloth  of  any  other  Material  or 
Alaterials,  or  in  any  Process  incident  to  such  calendering  or 
finishing,  and  in  One  or  more  of  which  Processes  Steam, 
Water,  or  other  mechanical  Power  is  used  or  employed : 
Provided  always,  that  nothing  in  this  Act  contained  shall  Not  to  ex- 


20  26*  VICTORI-E,  CAP.  40. 

tend  to  extend  to  any  Building,  Buildings,  or  Premises  defined  to 

de^n^%  be  a  '  Factory*  by  the  Act  of  the  Seventh  Year  of  Her  pre- 

7  &  8  Vict,  sent  Majesty,  intituled  An  Act  to  amend  the  Laws  relating 

^'  ^^  to  Labour  in  Factories. 


Terms. 


Cap.  XL. 

An  Act  fpr  the  Regulation  of  Bakehoueee* — 

[13<A  July  1863.] 

<  Whereas  it  is  expedient  to  limit  the  Hours  of  Labour 
of  young  Persons  employed  in  Bakehouses,  and  to  make 
Regulations  with  respect  to  Cleanliness  and  Ventilation 
in  Bakehouses  : '  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  ComnK)us,  in  this 
present  Parliament  assembled,  and  by  the  Authori^  of  the 
same,  as  follows : 
Short  Title.       I*  This  Act  may  be  cited  as  ^  The  Bakehouse  R^^a- 

tion  Act,  1863.' 
Tnterprv-         I^*  ^^^  the  Purposes  of  this  Act  the  words  herein-aft^ 
tatioD  of      mentioned  shall  be  construed  as  follows ;  that  is  to  say, 

*  Local  Authority '  shall,  as  respects  any  Place,  mean  the 
Persons  or  Bodies  of  Persons  defined  to  be  the  Local 
Authority  in  that  Place  by  the  One  hundred  and 
thirty-fourth  Section  of  the  Act  passed  in  the  Session 
holden  in  the  Eighteenth  and  Nineteenth  Years  of  the 
Beign  of  Her  present  Majesty,  Chapter  One  hundred 
and  twenty,  or  by  the  Nuisances  Removal  Acts  herein- 
after mentioned ;  thatjs  to  say,  as  to  England^  by  the 
Act  passed  in  the  Session  holden  in  the  Eighteenth 
and  Nineteenth  Years  of  the  Reign  of  Her  present 
Majesty,  Chapter  One  hundred  and  twenty-one,  as 
amended  by  tne  Act  passed  in  the  Session  holden  in 
the  Twenty-third  and  Twenty-fourth  Years  of  the 
Reign  of  Her  present  Majesty,  Chapter  Seventy-seven; 
as  to  Scotland^  by  the  Act  passed  in  the  Session  holden 
in  the  Nineteeth  and  Twentieth  Years  of  the  Kei^  of 
Her  present  Majesty,  Chapter  One  hundred  and  three; 
and  as  to  Ireland^  by  the  Acts  passed,  the  one  in  the 
Session  holden  in  the  Eleventh  and  Twelfth  Years  oi 
the  Reign  of  Her  present  Majesty,  Chapter  One  hun- 
dred and  twenty-three,  and  the  other  in  the  Session 
holden  in  the  Twelfth  and  Thirteenth  Years  of  the 
Reign  of  Her  present  3tajesty,  Chapter  One  hundred 
and  eleven : 
^  Bakehouse '  shall  mean  any  Place  in  which  axe  baked 
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Bread,  Biscnits,  or  Confectionerj,  from  the  baking  or 
selling  of  which  a  Profit  is  derived : 
^  Employed/  as  ap])lied  to  any  Person,  shall  include  any 
Person  working  in  a  Bakehouse,  whether  he  receives 
Wages  or  not : 
^  Occupier'  shall  include  any  Person  in  possession : 
^The  Court'   shall  include  any  Justice  or  Justices, 
Sheriff  or  Sheriff  Substitute,  Magistrate  or  Magis* 
trates,  to  whom*  Jurisdiction  is  given  by  this  Act. 
in.  No  person  under  the  Age  of  Eighteen  Years  shall  liimitation 
be  employed  in  any   Bakehouse  between  the  Hours  of  Laboitf™©?' 
Nine  of  tbe  Clock  at  Night  and  Five  of  the  Clock  in  the  Tenow 
Morning.  f^Z'^ 

Kany  Person  is  employed  in  contravention  of  this  Section  Age. 
the  Occupier  of  the  Bakehouse  in  which  he  is  employed 
shall  incur  the  following  Penalties  in  respect  of  each  Person 
so  employed ;  that  is  to  say, 

For  the  First  Offence,  a  Sum  not  exceeding  Two  Pounds : 
For  a  Second  Offence,  a  Sum  not  exceeding  Five  Pounds : 
For  a  Third  and  every  subsequent  Offence,  a  Sum  not 
exceeding  One  Pound  for  each  Day  of  the  Continuance 
of  the  Employment  in  contravention  of  this  Act,  so 
that  no  greater  Penalty  be  imposed  than  Ten  Pounds. 
IV-  The  inside  Walls  and  Ceiling  or  Top  of  every  Reguia- 
Bakehouse  situate  in  any  City,  Town,  or  Place  containing  QJ^^n"^^ 
according  to  the  last  Census  a  Population  of  more  than  of  Bake- 
Five   thousand  Persons,  and  the  Passages  and  Staircase  ^°'^- 
leading  thereto,  shall  either  be  paintea  with  Oil  or  be 
limewashed,   or  partly  painted   and  partly  limewashed; 
Where  painted  with  Oil  there  shall  be  Three  Coats  of 
Paint,  and  the  painting  shall  be  renewed  onee  at  least  in 
every  Seven  Years,  and  shall  be  washed  with  hot  Water 
and  Soap  once  at  least  in  every  Six  Months,:  Where  lime- 
washed  the  limewashing  shall  be  renewed  once  at  least  in 
every  Six  Months. 

Cvery  Bakehouse  wherever  situate  shall  be  kept  in  a 
cleanly  State,  and  shall  be  provided  with  proper  Means  for 
effectual  Ventilation,  and  be  free  from  Effluvia  arising  from 
any  Drain,  Privy,  or  other  Nuisance. 

If  the  Occupier  of  any  Bakehouse  fails  to  keep  the  same 
in  conformity  with  this  Section  he  shall  be  deemed  to  be 
frailty  of  an  Offence  against  this  Act,  and  to  be  subject  in 
respect  of  such  Offence  to  a  Penalty  not  exceeding  Five 
Pounds. 

The  Court  having  Jurisdiction  under  this  Act  may,  in 
addition  to  or  instead  of  inflicting  any  Penalty  in  respect  of 
an  Offence  under  this  Section,  make  an  Order  directing 
that  within  a  certain  Time  to  be  named  in  such  Order 
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An  to 
Sleeping 
Places  near 
Bake- 
houses. 


Power  to 
Local  Au- 
thority to 
enforce 
Provisions 
of  this  Act. 


As  to  Ex- 
penses of 
Local  Au- 
thority act- 
ing under 
this  AoL 


certain  Means  are  to  be  adopted  bj  the  Occupier  for  the 
Purpose  of  bringing  his  Bakehouse  into  conformi^  with 
this  Section ;  the  Court  may  upon  Application  enlarge  any 
Time  appointed  for  the  Adoption  of  the  Means  directed  by 
the  Oraer,  but  any  Non-compliance  with  the  Order  of  the 
Court  shall,  after  the  Expiration  of  the  Time  as  originally 
limited  or  enlarged  by  snosequeut  Order,  be  deemed  to  hd 
a  continuing  Offence,  and  to  be  punishable  by  a  Penalty 
not  exceeding  One  Pound  for  every  Day  that  such  Non- 
compliance continues. 

V .  No  Place  on  the  same  Level  with  a  Bakehouse  situate 
in  any  City,  Town,  or  Place  containing  according  to  the 
last  Census  a  Population  of  more  than  Five  thousand  Per- 
sons, and  forming  Part  of  the  same  Building,  shall  be  used 
as  a  Sleeping  Place,  unless  it  is  copstructed  as  foUows; 
that  is  to  say, 

Unless  it  is  effectually  separated  from  the  Bakehouse  by 

a  Partition  extending  irom  the  Floor  to  the  Ceiling : 
Unless  there  be  an  external  glazed  Window  of  at  least 
Nine  Superficial  Feet  in  Area,  of  which  at  the  least 
Four  and  a  Half  Superficial  Feet  are  made  to  open 
for  Ventilation : 
And  any  Person  who  lets,  occupies,  or  continues  to  let,  or 
knowingly  suffers  to  be  occupied,  any  Place  contrary  to  this 
Act,  shall  be  liable  for  the  First  Offence  to  a  Penalty  not 
exceeding  Twenty  Shillings,   and   for  every   subsequent 
Offence  to  a  Penalty  not  exceeding  Five  Pounds. 

VI.  It  shall  be  the  duty  of  the  Local  Authority  to 
enforce  within  their  District  the  Provisions  of  this  Act,  and 
in  order  to  facilitate  the  Enforcement  thereof  any  Officer  of 
Health,  Inspector  of  Nuisances,  or  other  Officer  appointed 
by  the  Local  Authority,  herein-before  referred  to  as  the 
Inspector,  may  enter  into  any  Bakehouse  at  all  Times 
durmg  the  Hours  of  baking,  and  may  inspect  the  same, 
and  examine  whether  it  is  or  not  in  conformity  with  the 
Provisions  of  this  Act ;  and  any  Person  refusing  Admission 
to  the  Inspector,  or  obstructing  him  in  his  Examination, 
shall  for  each  Offence  incur  a  Penalty  not  exceeding 
Twenty  Pounds ;  and  it  shall  be  lawful  ior  any  Inspector 
who  is  refused  Admission  to  any  Bakehouse,  in  pursuance 
of  this  Section,  to  apply  to  any  Justice  for  a  Warrant 
authorizing  him,  accompanied  by  a  Police  Constable,  to 
enter  into  any  such  Bakehouse  for  the  Purpose  of  examin* 
ing  the  same,  and  to  enter  the  same  accordingly. 

VII.  All  Expenses  incurred  by  any  Local  Authori^  in 
pursuance  of  the  Provisions  of  this  Act  may  be  paid  out  of 
any  Rate  leviable  by  them,  and  applicable  to  the  Payment 
of  the  Expenses  incurred  by  the  Local  Authority  under  the 
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said  Nuisances  Kemoval  Acts,  and  Ihe  said  Anthority  maj 
levy  snch  Rate  accordingly. 

Penalties. 

Vin.  All  Penalties  nnder  this  Act  may  be  recovered  Recovery  of 
summarily  before  Two  or  more  Justices ;  as  to  England^  ^^  ^ 
in  manner  directed  by  an  Act  passed  in  the  Session  bolden 
in  the  Eleventh  and  Twelfth  Years  of  the  Beign  of  Her 
Majesty  Queen  Victoria^  Chapter  Forty-three,  intituled  An 
Act  to  facilitate  thlB  Performance  of  the  DuUes  of  Justices  of 
the  Peace  out  of  Sessions  wiUdn  England  and  Wales  with 
respect  to  summary  Convictions  and  Orders,  or  any  Act 
amending  the  same ;  as  to  Ireland,  in  manner  directed  by 
the  Act  passed  in  the  Session  holden  in  the  Fourteenth 
and  Fifteenth  Years  of  the  Reign  of  Her  Majesty  Queen 
Mctorioj  Chapter  Ninety-three,  intituled  An  Act  to  conso- 
lidate and  amend  the  Acts  regulating  the  Proceedings  of 
Petty  Sessions  and  the  Duties  of  Justices  of  the  Peace  out  of 
Quarter  Sessions  in  Ireland,  or  any  Act  amending  the  same; 
and  as  to  Scotland,  upon  summary  Conviction,  with  Power 
for  the  Justices  having  Cognizance  of  the  Case  to  sentence 
the  Offender  to  Impnsonment  for  a  Period  not  exceeding 
Three  Months  until  the  Penalty  and  the  Expenses  of  Con- 
viction are  paid. 

IX.  Any  Act,  Power,  or  Jurisdiction  hereby  authorized  Jarisdio- 
to  be  done  or  exercised  by  Two  Justices  may  be  done  or  ^^nMaSs^ 
exercised  by  the  following  Magistrates  within  their  respec-  tratas. 
live  Jurisdictions :  that  is  to  say,  as  to  England,  by  any 
Metropolitan  Police  Magistrate  or  other  Stipendiary  Ma- 

f'strate  sitting  alone  at  a  Police  Court  or  otner  appointed 
lace,  or  by  tne  Lord  Mayor  of  the  City  of  London,  or  any 
Alderman  of  the  said  City  sitting  alone  or  with  others  at 
the  Mansion  House  or  Guildhall ;  as  to  Ireland,  by  any 
One  or  more  Divisional  Magistrates  of  Police  in  the  Police 
District  of  Dublin,  and  elsewhere  by  One  or  more  Justice 
or  Justices  of  the  Peace  in  Petty  Sessions;  and  as  to 
Scotland,  by  the  Sheriff  or  Sheriff  Substitute,  or  by  any 
Police  Magistrate  of  a  Burgh. 


Cap.  XLL 


An  Act  to  amend  the  Law  respecting  the  Liability  of  Inn" 
keepers,  and  to  prevent  certain  Frauds  upon  them. — 
[13tA  July  1863.] 

<  Whebeas  it  is  expedient  to  amend  the  Law  concerning 
the  Liability  of  Innkeepers  in  respect  of  the  Goods  of  their 
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Guests  in  manner  herein-afiter  mentioned :'  Be  it  therefore 

enacted  bj  the  Queen's  most  Excellent  Majesty,  by  and 

with  the  Advice  and  Consent  of  the  Lords  Spiritnal  and 

Temporal,   and    Commons,  in  this    present   Parliament 

assembled,  and  by  the  Authority  of  the  same,  as  Mows ; 

(that  is  to  say,) 

Innkeeper        I.  No  Innkeeper  shall,  after  the  passing  of  tliis  Act,  be 

liabie^r    hable  to  make  good  to  any  Guest  of  such  Innkeeper  any 

Loss,  etc.     Loss  of  or  Injury  to  Goods  or  Property  brought  to  his  Inn, 

i^so'^ez-     ^^^  being  a  Horse  or  other   live  Animal,  or  any  Gear 

cept  in  oer-  appertaining  thereto,  or  any  Carriage,  to  a  greater  Amount 

tarn  Caae8.    ^^^  ^jj^  Q^^  ^f  thirty  Pounds,  except  in  the  following 

Cases ;  (that  is  to  say,) 

(1.)  Where  such  Goods  or  Property  shall  have  been 
stolen,  lost,  or  injured  throuf^  the  wilful  Act, 
Defacdt,  or  N^lect  of  such  Innkeeper  or  any 
Servant  in  his  Employ : 
(2.)  Where  such  Goods  or  Property  shall  have  been 
deposited  expressly  for  sale  Custody  with  sod 
Innkeeper : 
Provided  always,  that  in  the  Case  of  such  Deposit  it  shall 
be  lawful  for  such  Innkeeper,  if  he  think  fit,  to  require,  as 
a  Condition  of  his  Liability,  that  auch  Goods  or  Property 
shall  be  deposited  in  a  Box  or  other  Receptacle,  fitstened 
and  sealed  by  the  Person  depositing  the  same* 
obiigaUon        IL  If  any  Innkeeper  shall  refuse  to  receive  for  safe 
Ft^rty^  custody,  as  before  mentioned,  any  Goods  or  Property  of  his 
Gueets  for    Gucst,  or  if  any  such  Guest  shall,  through  any  DelaaU  of 
safe  Cus-     ^^^j^  Innkeeper,  be  unable  to  depont  such  Gtx>ds  or  Pro- 
pertv  as  aforesaid,  sucli  Innkeeper  diail  not  be  entided 
to  the  benefit  of  this  Act  in  respect  of  auch  Ghxxls  or 
Property. 
NoUce  of         III.  Kvery  Innkeeper  shall  cause  at  least  One  Copy  of 
tote  ^.    the  First  Section  of  this  Act,  printed  in  ^lain  Type,  to  be 
spiouousi J    exhibited  in  a  conspicuous  Part  of  the  Hall  or  Entrance  to 
ezhibifced.    ^jg  Jqq^  ^^  Yie  shall  be  entitled  to  the  Ben^t  of  this  Act 
in  respect  of  such  Goods  or  Properly  only  as  shall  be 
brought  to  his  Inn  while  such  Copy  shall  be  ao  exhibited. 
interpretA-       I v.  The  Words  and  Expressions herein-afier  contained, 
T^ml        which  in  their  ordinary  Signification  have  a  more  confined 
or  a  different  Meaning,  shall  in  this  Act,  except  where  the 
Nature  of  the  Provision  or  the  Context  of  the  Act  shall 
exclude  such  Construction,  be  interpreted  as  follows ;  tbat 
is  to  say,  the  Word  ^  Inn '  shall  mean  any  Hotel,  Inn, 
Tavern,  Public  House,  or  other  Place  of  Reneshment,  the 
Keeper  of  which  is  now  by  Law  responsible  for  the  Gt)od3 
and  Propertv  of  his  Guests ;  and  the  Word  ^  Innkeeper' 
shall  mean  the  Keeper  of  any  such  Place* 
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Cap.  XL VII. 

An  Act  far  removing  Doubts  as  to  the  Powers  of  the  Courts 
of  the  Church  of  Scotland,  and  extending  the  Powers  of 
the  said  Courts.— [Idth  July  1863.] 

'  Whereas  it  would  much  conduce  to  the  Interests  of 
Beligion  were  Ministers  of  Parishes  against  whom  a  Libel 
has  been  found  relevant  for  alleged  immoral  Conduct,  or 
for  alleged  Error  in  Doctrine,  to  abstain  from  exercising 
Ministerial  Functions  until  the  said  Libel  has  been  disposed 
of  by  final  Sentence ;  but  Doubts  exist  whether  the  Bight 
of  tne  Courts  of  the  Church  of  Scotland  to  require  and 
enjoin  Ministers  of  Parishes  so  to  abstain  from  Ministerial 
Functions  in  such  Circumstances  may  not  be  liable  to 
legal  Impediment,  and  it  is  desirable  to  remove  such 
Doubts :  And  whereas  it  is  expedient  to  declare  the  said 
Kight,  and  farther  to  declare  the  Right  of  the  Presby- 
teries of  the  said  Church  to  make  Provision  for  supplying 
the  Ordinances  of  Religion  in  any  Parish  where  the  said 
Ordinances  have  ceased  to  be  performed  by  the  Minister 
thereof:'  Be  it  therefore  declared  and  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  Whenever  any  Presbytery  or  other  Court  of  the  J'JJf." 
Church  of  Scotland  shall  have  found  a  Libel  relevant,  relevant" 
charmns  the  Minister  of  any  Parish  with  immoral  Conduct  agAinst  a 
or  wfth  Error  in  Doctrine,  and  shall  have  resolved  to  pro-  g^'^ 
ceed  to  a  Proof  of  the  said  Libel,  it  is  hereby  declared  and  may  re- 
enacted  that  it  is  and  shall  be  held  to  be  the  Ri^ht  of  the  2^"n*hfm 
said  Presbytery  to  pronounce  a  Deliverance  requiring  and  to  abstain 
enjoining  such  Minister  to  abstain  from  the  Exercise  and  p^schmo 
Discharge  of  all  Ministerial  Functions  of  his  Office  as  of  his 
Minister  of  the  Parish  until  the  Libel  shall  have  been  fully  Functions. 
investigated,  and  finally  disposed  of;  and  in  the  event  of 
an  Appeal  against  such  Deliverance  the  same  shall  continue 
in  force   until  the  same  shall  have  been  recalled  by  the 
Court  of  Appeal ;  and  the  Ordinances  of  Religion  in  the 
said  Parish  shall,  so  long  as  such  Deliverance  is  unrecalled, 
be  administered  in  the  same  Way  as  if  the  Parish  were 
vacant  by  the  Decease  of  the  Minister  thereof:  Provided 
always,  tnat  nothing  herein  contained  shall  afiect  the  Right 
of  such  Minister  to  his  Stipend. 
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When  a  II.  When,  in  the  coarse  of  any  Judicial  Process  affect- 

^uTto^me  ^"8  ^^  Status  of  a  Minister,  or  on  the  Bepresentation  of 
insane,  any  Party  having  Interest,  it  has  been  established  to  the 
toT^^^  Satisfaction  of  a  Presbytery  or  other  Superior  Court  of  the 
an  Assist-  ChuTch,  ou  a  Certificate  by  the  Sheriff  of  the  County, 
ant.  which  he  is  hereby  authorized  to  grant  after  due  Investi- 

gation, that  the  Minister  of  any  Parish  is  insane,  and 
thereby  disabled  from  discharging  the  Duties  of  his  Office, 
it  is  hereby  further  declared  and  enacted,  that  it  is  and 
shall  be  the  Right  of  the  Presbytery,  unless  an  Arrange- 
ment for  the  Purposes  after  mentioned  shall  have  been 
made  on  behalf  of  the  said  Minister  to  the  Satisfaction  of 
the  Presbytery,  to  appoint  a  qualified  Assistant  to  perform 
the  Duties  of  the  Ciiarge  until  the  said  Minister  shall  be 
'  enabled  to  resume  the  same,  or  until  the  Parish  shall  be 
declared  vacant,  and  at  the  same  Time  to  apportion  and 
X  fix,  by  their  Deliverance  appointing  such  Assistant,   an 
Allowance  out  pf  the  Stipend  not  exceeding  One-Half  of 
the  whole  Proceeds  of  the  Benefice,  and  which  shall  be 
payable  so  long  as  such  Assistant  shall  hold  and  continue 
*  to  act  on  his  Appointment  by  the  Presbytery ;  and  such 
Deliverance,  when  duly  intimated  to  the  Heritors  or  others 
liable  in  Payment  of  tne  Stipend,  shall  be  equivalent  to  a 
legal  and  completed  Assignation  by  the  Minister  to  soch 
Assistant  of  tne  Portion  of  the  Stipend  specified  in  the 
Deliverance  so  long  as  the  said  Deliverance  shall  subsist : 
Provided,  that  it  shall  at  all  Times  be  competent  to  such 
Minister  to  apply  to  the  Presbytery  to  be  restored  to  the 
Duties  of  his  Office  on  the  Ground  of  his  Recovery,  and 
the  Presbytery,  on  being  satisfied  that  such  Minister  has 
recovered,  shall  recall  the  Deliverance,  and  fix>m  the  Date 
of  such  Recall  all  Right  and  Interest  under  the  Deliverance 
shall  cease  and  determine. 
Prorbion         JII,  When,  by  their  final  Sentence  upon  a  Libel,  a 
MiSsTer'*  Presbytery  or  other  Church  Court  shall  suspend  a  Minist^ 
being  bus-    from  the  Discharge  of  the  Duties  of  his  Office  for  a  Term 
pended.       specified  in  the  said  Sentence,  it  is  hereby  further  declared 
and  enacted,  that  it  is  and  shall  be  held  to  be  the  Right  of  the 
Presbytery  to  appoint  a  qualified  Assistant  to  discharge  the 
said  Duties,  and  to  apportion  and  fix  an  Allowance  to  such 
Assistant  out  of  the  Stipend  not  exceeding  One-Half  of  the 
whole  Proceeds  of  the  ^nefice,  and  which  shall  be  payable 
so  long  as  such  Assistant  shall  hold  and  continue  to  act  on 
his  Appointment  by  the  Presbytery ;  and  such  Sentence, 
when  duly  intimated  to  the  Heritors  or  others  liable  in 
Payment  of  the  Stipend,  shall  be  equivalent  to  a  legal  and 
completed  Assignation  by  the  ACnister  to  such  Assistant 
of  the  Proportion  of  the  Stipend  specified  in  the  Sentence. 
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IV.  Where  in  any  Cause  depending  before  a  Presbytery  Church 
or  other  Superior  Court  of  the  Church  a  Proof  shall  have  ^^^^l^ 
been  allowed,  it  shall  be  lawful  and  competent  for  such  Fenonto 
Court  to  appoint  a.  qualified  Person  being  an  Advocate,  E^enwof 
Writer  to  the  Signet,  Solicitor  before  the  Supreme  Courts,  Witnesse*, 
or  a  Procurator  duly  entered  as  a  Practitioner  in  any  Sheriff  ghorthlnd* 
Court  in  Scotland,  of  not  less  than  Three  Years'  standing,  Writer  to 
to  sit  with  them  for  the  Purpose  of  dictating  to  the  Clerk  of  ^®  *^ 
Court  the  Evidence  given  oy  the  Witnesses  examined  in    ^^^' 
the  course  of  the  Proof,  and  the  Oath  De  fideli  administra- 
tione  officii  shall  be  administered  by  the  Moderator  to  any 
Person  so  appointed  ;  and  it  shall  be  lawful  and  competent 
for  such  Court,  if  it  see  fit,  to  appoint  the  Evidence  of  the 
Witnesses  examined  in  the  course  of  such  Proof  to  be  taken 
down  by  a  Writer  skilled  in  Shorthand  Writing,  to  whom 
the  Oath  De  fideli  administratione  officii  shall  be  admini- 
stered ;  and  the  said  Shorthand  Writer  shall  afterwards, 
and  within  such  Time  as  may  be  fixed  by  the  Court,  write 
out  in  full  the  Evidence  so  taken  down  by  him  in  Short- 
hand ;  and  the  extended  Notes,  so  written  out,  certified  by 
the  Moderator  and  Clerk  of  Court  to  be  correct,  shall  be 
the  Record  of  the  oral  Evidence  in  the  Cause :  Provided 
always,  that  nothing  herein  contained  shall  prevent  any 
Church  Court,  if  it  see  fit,  from  taking  down  and  recording 
the  Evidence  adduced  in  any  Cause,  according  to  the  Form 
hitherto  in  use. 


Cap.  L. 

An  Act  to  continue  the  Powers  of  the  Commissioners  under 
tJu  Salmon  Fisheries  (Scotland)  Act  until  the  First  Day 
of  January  One  thousand  eight  hundred  and  sixty-five^ 
and  to  amend  the  said  Act. — \lZih  July  1863.] 

^  Whereas  an  Act  was  passed  in  the  Twenty-fifth  and 
Twenty-sixth  Years  of  the  Reign  of  Her  present  Majesty, 
intituled  An  Act  to  regulate  and  amend  the  Law  respectina  25  &  26 
the  Salmon  Fisheries  of  Scotland ;  and  in  the  Sixteenth  "^^^^  ^  ^• 
Section  thereof  it  is  enacted,  that  ^'  the  Commissioners  shall 
on  or  before  the  First  Day  of  January  One  thousand  eight 
liandred  and  sixty-four"  determine  certain  Matters  oy 
Byelaws,  and  report  the  same  to  the  Secretary  of  State ; 
and  it  is  expedient  that  the  Time  so  limited  should  be  ex- 
tended, and  that  the  said  Act  should  be  amended :'  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
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Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Aathority  of  the  same,  as  follows: 
Extension  J.  The  Said  Commissioners  shall  determine  the  said 
makiS'g/'"'  Matters  specified  in  the  said  Sixteenth  Section  by  Byelaws 
etc  Bye-  under  their  Hands  or  the  Hands  of  any  Two  of  them,  and 
^^^  shall  report  the  same  to  the  Secretary  of  State  on  or  before 

the  First  Day  of  January  One  thousand  eight  hundred  and 
sixty-five. 
Notice  to         II.  The  Provisfon  in   the  Eighteenth  Section  of  the 
n- oTiiSi     ^f®c'^^<l  -^ct  that  ^  the  Sheriff  shall  thereafter  summon  the 
TiniUoei'  First  Meeting  of  such  Board  for  such  Day  and  such  Place 
JJjgof         as  he  may  fix'  is  hereby  repealed ;  and  on  the  Time  and 
B^JtSI       Place  of  the  First  Meeting  of  the  District  Board  being 
fixed  as  provided  by  the  Twenty-second  Section  of  the  re- 
cited Act,  and  intimated  to  the  Sheriff  Clerk,  he  shall  give 
Notice  of  such  Meeting  as  therein  provided ;  and  sach 
First  Meeting  may  be  held  at  any  Time  within  Twenty-one 
Days  after  the  First  Election  of  the  District  Board  under 
the  recited  Act,  anything  therein  contained  to  the  contrary 
notwithstanding. 
^' of  sJ^t       ^^'  -^^^  Thirty-third  Section  of  the  recited  Act  shall 
33^of  tJ^    te  read  and  construed  as  if  the  Words  *  Public  General 
cited  Act.     Act,  Twenty-fourth  and  Twenty-fifth  Victoria,  Chapter 
One  hundred  and  nine,'  had  been  inserted  therein  instead 
of  the  Words  *  said  Act.' 
Power  to         IV.  It  shall  be  lawful  for  the  said  Commissioners,  on  or 
rionereto     before  the  First  Day  of  January  One  thousand  eight  hun- 
extend  the    dred  and  sixty-four,  by  a  Byelaw  under  their  Hands,  or 
Sie*Ak»uth    ^^®  Hands  of  any  Two  of  them,  to  be  made,  published,  and 
of  the  River  approved  iu  the  Manner  provided  in  the  Fifteenth  Section 
Tweed.        Qf  the  recited  Act,  to  extend  the  Limits  of  the  Month  or 
Entrance  of  the  Biver  Theed  Northwards  fix>m  the  Limits 
thereof  as  defined  in  '  The  Tweed  Fisheries  Amendment 
Act,  1859,'  along  the  Sea  Coast  and  into  the  Sea  to  such 
Points  and  to  such  Extent  as  they  may  fix ;  and  irom  tnd 
after  the  Publication  of  such  Byelaw  in  the  Edinbur^ 
Gazette,  and  in  such  further  Mode  as  the  Secrets^  of  State 
may  direct,  the  Enactments  and  Provisions  of  ^  The  Tveei 
Fisheries  Act,  1857,'  (with  the  Exception  of  the  Fifty- 
fifth  and  Sixtieth  Sections,)  and  of  « The  Tweed  Fisheries 
Amendment  Act,   1859,'  and  the   Tenth,  Twelfth,  and 
Twenty-seventh  Sections  of  the  recited  Act,  shall  be  appli- 
cable to  and  may  be  enforced  within  such  extended  Lioiits 
in  the  same  Manner  and  to  the  same  Effect  as  if  such  ex- 
tended Limits  had  been  included  in  the  Mouth  or  Entrance 
of  the  River  Tweed  as  defined  in  ^  The  J\ceed  Fisheries 
^lidSionof  ^niendment  Act,   1859:'  Provided,   that  the  Rates  or 
^^in  ^  ^   Assessments  to  be  levied  on  and  iu  respect  of  the  Fisheries 


Assess- 
mento. 
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beyond  the  Limits  of  the  Mouth  of  the  Kiver  Tweedy  as  Rates  or 
defined  in  ^  The  Tweed  Fisheries  Amendment  Act,  1859/ 
ai}d  within  the  Limits  as  extended  under  any  such  Byelaw 
as  aforesaid,  shall  not  be  applied  in  or  towards  the  Payment 
or  Discharge  of  any  Debts  or  Obligations  contracted  by  the 
Commissioners  acting  under  *Tne  Tweed  Fisheries  Act, 
1857,'  previous  to  the  passing  of  this  Act. 


Cap.  LI. 

An  Act  to  amend  the  Passengers  Act^  1855. — 

[13^  July  1863.] 

*  Whereas  it  is  expedient  to  amend  "The  Passengers  Act,  is  <fc  19 
1855,"  in  the  Particulars  hereinafter  mentioned:'  Be  it  Vict o.  119. 
therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  ^  The  Pas-  Short  Title. 
sengers  Act  Amendment  Act,  1863.' 

II.  This  Act  shall  come  into  operation  on  the  First  Day  Commence- 
of  October  One  thousand  eight  hundred  and  sixty-three.       J^t!* 

HI.  The  Definition  in  the  Third  Section  of  *  Tho  Pas-  Definition' 
sengers  Act,  1855,'  of  the  Term  ^Passenger  Ship,'  is  hereby  «'  'Passen- 
repealed,  and  for  the  Purposes  of  the  said  Act  and  of  this  ^sectSof 
Act  the  Term  *  Passenger  Ship '  shall  signify  every  De-  recited  Act 
scription  of  Sea-going  Vessel,  whether  British  or  Foreign,  i^^t^V 
carrying  upon  any  Voyage  to  which  the  Provisions  of  the  Proviaions 
said  *  Passengers  Act,  1855,'  shall  extend,  more  than  Fifty  ™**^®' 
Passengers,  or  a  greater  Number  of  Passengers  than  in  the 
Proportion  of  One  Statute  Adult  to  every  Thirty-three 
Tons  of  the  registered  Tonnage  of  such  Ships,  if  propelled 
by  Sails,  or  than  One  Statute  Adult  to  every  Twenty  Tons 
if  propelled  by  Steam. 

IV.  So  much  of  the  Fourth  Section  of  the  said  ^  Pas-  Mail 
sengers  Act,  1855,'  as  exempts  fi'om  the  Operation  of  the  ^^^^2^" 
Act  any  Steam  Vessel  carrymg  Mails  under  Contract  with  other  tUn 
the   Government  of  the  State  or  Colony  to  which  such  ^^^'^^  ^^' 
Vessel  may  belong,  is  hereby  repealed,  and  every  Steam  S^rabject 
Vessel,  whether  BrUishj  Foreign,  or  Colonial,  which  shall  ^  ^®  '^^*- 
carry  Passengers  other  than  Cabin  Passengers  in  sufEcient 
Number  to  bring  such  Vessel  within  the  Definition  of  a 
Passenger  Ship,  as  set  forth  in  the  Third  Section  of  this 
Act,  shall  be  subject  to  the  Provisions  of  the  said  Act  and 
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of  this  Act  in  like  Manner  as  any  Passenger  Ship  not 
carryincr  a  Mail. 

V .  The  First  Rule  of  the  Fourteenth  Section  of  the  said 
*  Passengers  Act,  1855/  which  limits  the  Number  of  Per- 
sons to  be  carried  in  a  Passenger  Ship  by  her  registered 
Tonnage,  together  with  so  much  of  the  concluding  Portion 
of  the  same  Section  as  relates  to  such  Kule,  is  hereby  re- 

[)ealed,  except  so  far  as  relates  to  any  Penalty  incurred  or 
egal  Proceedings  taken  thereunder, 

VI.  In  the  Passenger  Lists  required  by  the  Sixteenth 
and  Seventeenth  Sections  of  ^  The  Passengers  Act,  1855,' 
to  be  delivered  by  the  Master  of  every  Ship  before  demand- 
ing a  Clearance,  there  shall  be  set  forth,  in  addition  to  the 
other  Particulars  required  by  ^  The  Passengers  Act,  1855,' 
the  Names  of  all  Cabin  Passengers  on  board  such  Ships, 
specifying  whether  they  respectively  are  under  or  over 
Iwelve  Years  of  Age,  and  at  what  Place  the  Passengers 
and  Cabin  Passengers  respectively  are  to  be  landed,  and 
the  Schedule  B.  to  the  said  Act  shall  be  altered  accordingly. 

VII.  The  Limit  of  the  Penalty  imposed  by  the  Eigh- 
teenth Section  of  the  said  *  Passengers  Act,  1855,'  on  Per- 
sons convicted  of  getting  on  board  any  Passenger  Ship  with 
Intent  to  obtain  a  Passage  therein  without  the  Consent  of 
the  Owner,  Charterer,  or  Master  thereof,  and  on  Persons 
aiding  or  abetting  in  such  fraudulent  Attempt,  shall  be 
extended  from  Five  Pounds  to  Twenty  Pounds. 

VIII.  Notwithstanding  the  Prohibition  contained  in  the 
Twenty-ninth  Section  of  the  said  *  Passengers  Act,  1855,' 
Horses  and  Cattle  may  be  carried  as  Cargo  in  Passenger 
Ships,  subject  to  the  following  Conditions  : 

(1.)  That  the  Animals  be  not  carried  on  any  Deck  below 
the  Deck  on  which  Passengers  are  berthed,  nor 
in  any  Compartment  in  wnich  Passengers  are 
berthed,  nor  m  any  adjoining  Compartment,  ex- 
cept in  a  Ship  built  of  Iron,  and  of  which  the 
Compartments  are  divided  off  by  Water-tight 
Bulkncads  extending  to  the  upper  Deck  : 

(2.)  That  clear  Space  on  the  Spar  or  Weather  Deck  be 
left  for  the  Use  and  Exercise  of  the  Passengers, 
at  the  Rate  of  at  least  Ten  Superficial  Feet  for 
each  Statute  Adult. 

(3.)  That  no  greater  Number  of  Passengers  be  carried 
than  in  the  Proportion  of  Fifteen  to  every  One 
hundred  Tons  ot  the  Ships  registered  Tonnage : 

(4.)  That  in  Passenger  Ships  of  less  than  Five  hundred 
Tons  Kgiste^  To^na^  not  more  than  Two 
Head  ot  large  Cattle  oe  carried,  nor  in  Pas- 
senger Ships  of  larger  Tonnage  more  than  One 
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additional  Head  of  such  Cattle  for  every  addi* 
tional  Two  hundred  Tons  of  the  Ships  registered 
Tonnage,  nor  more  in  all  in  any  Passenger  Ship 
than  Ten  Head  of  such  Cattle:  The  Term  *  large  Definition 
Cattle '  shall  include  both  Sexes  of  horned  Cattle,  ?'^^**"" 
Deer,  Horses,  and  Asses ;  Four  Sheep  of  either  caS^* 
Sex,  or  Four  Female  Goats,  shall  be  equivalent 
to,  and  may,  subject  to  the  same  Conditions,  be 
carried  in  lieu  of  One  Head  of  large  Cattle : 

(5.)  That  Proper  Arrangements  be  made,  to  the  Satis- 
faction of  the  Emigration  Officer  at  the  Port  of 
Clearance,  for  the  Housing,  Maintenance,  and 
Cleanliness  of  the  Animals,  and  for  the  Stowage 
of  their  Fodder : 

(6.)  Not  more  than  Six  Dogs,  and  no  Pigs  or  Male  Dogs  and 
Goats,  shall  be  conveyed  as  Cargo  in  any  Pas-  ^^^ 
senger  Ship :  For  any  Breach  of  this  Prohibition, 
or  of  any  of  the  above  Conditions,  the  Owner, 
Charterer,  and  Master  of  the  Ship,  or  any  of 
them,  shall  be  liable  for  each  Offence  to  a  Penalty 
not  exceeding  Three  hundred  Pounds  nor  less 
than  Five  Pounds. 

IX.  The  Requirements  of  the  Thirty-fifth  Section  of  the  Issue  of 
said  *  Passengers  Act,  1855,'  that  Six  Ounces  of  Lime  Lime  Juice. 
Juice  should  be  issued  weekly  to  each  Statute  Adult  on 
Voyages  exceeding  Eighty-four  Days  in  Duration  for  Sail- 
ing Vessels,  or  Fifty  Days  for  Steamers,  shall  be  confined 

to  the  Period  when  the  Ship  shall  be  within  the  Tropics ; 
during  the  other  Portions  of  the  Voyage  the  Issue  of  Lime 
Juice  shall  be  at  the  Discretion  of  the  Medical  Practitioner 
on  board ;  or,  if  there  be  no  such  Practitioner  on  board,  at 
the  Discretion  of  the  Master  of  the  Ship. 

X.  In  addition  to  the  Substitutions  in  the  Dietary  Scales  Substitu- 
specified  in  the  Thirty-fifth  Section  of  the  said  *  Passengers  b^  fo°/* 
Act,  1855,'  soft  Bread  baked  on  board  may  be  issued,  at  other  Bread 
the  Option  of  the  Master  of  any  Passenger  Ship,  in  lieu  of  ^*^* 
the  following  Articles,  and  in  the  following  ftoportions ; 

(that  is  to  say,)  One  Pound  and  a  Quarter  of  a  Pound  of 
snch  soft  Bread  may  be  issued  in  lieu  of  One  Pound  of 
Flour,  or  of  One  Pound  of  Biscuit,  or  of  One  Pound  and 
a  Quarter  of  a  Pound  of  Oatmeal,  or  of  One  Pound  of 
Rice,  or  of  One  Pound  of  Peas. 

XL  The  Forty- sixth  Section  of  the  said  *  Passengers  Sect  46  of 
Act,  1855,*  shall  be  applicable  to  Cabin  as  well  as  to  other  J^^*®^,^^ 
Passengers  landed  on  account  of  Sickness ;  and  the  Pas-  caWn  ^as- 
sage  Money  of  all  Cabin  or  other  Passengers  so  landed  may  sengers, 
he  recovered  in  the  Manner  pointed  out  in  the  said  Act,  »pe>imiey 
upon  the  Delivery  up  of  their  Contract  Tickets,  and  not-  ^^^^  "-*- 
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withstanding  that  the  Ship  may  not  have  sailed :  Provided 
always,  that  in  the  Case  of  Cabin  Passengers  so  landed 
One  Half  only  of  their  Passage  Money  shall  be  recover* 
able. 

XIL  The  Twelfth,  Fifty-first,  Fifty-third,  and  Fi%- 
foarth  Sections  of  the  said  ^  Passengers  Act,  1855,'  shall 
be  and  the  same  are  hereby  repealed,  except  as  to  the  Be- 
covery  and  Application  of  any  Penalty  tor  any  Offence 
committed  agamst  the  said  Act,  and  except  so  far  as  may 
be  necessary  for  supporting  or  continuing  any  Proceeding 
heretofore  taken  or  hereafter  to  be  taken  thereunder ;  and 
in  lieu  of  the  Enactments  contained  in  such  Sections  the 
Enactments  in  the  Four  next  following  Sections  shall  re- 
spectively be  substituted  ;  (that  is  to  say,) 

XIII.  If  any  Passenger  Ship  shall  clear  out  or  proceed 
to  Sea  without  the  Master  having  first  obtained  such  Cer- 
tificate of  Clearance,  or  without  his  having  joined  in  exe- 
cuting such  Bond  to  the  Crown  as  by  the  said  ^  Passengers 
Act,  1855,'  are  required,  or  if  such  Ship,  after  having  put 
to  Sea,  shall  put  into  any  Port  or  Place  in  the  United 
Kingdom  in  a  damaged  State,  and  shall  leave  or  attempt 
to  leave  such  Port  or  Place  with  Passengers  on  board 
without  the  Master  having  first  obtained  such  Certificate 
of  Clearance  as  is  requii^  by  Section  Fifty  of  the  said 
'  Passengers  Act,  1855,*  such  Ship  shall  be  forfeited  to  the 
Use  of  Her  Majesty,  and  may  be  seized  by  any  Officer  of 
Customs,  if  found,  within  Two  Years  from  the  Commission 
of  the  Offence,  in  any  Port  or  Place  in  Her  Majesty's 
Dominions ;  and  such  Ship  shall  thereupon  be  dealt  with 
in  the  same  Manner  as  if  sne  had  been  seized  as  forfeited 
for  an  Offence  incurring  Forfeiture  under  any  of  the  Laws 
relating  to  the  Customs  :  Provided  that  it  shall  be  lawful 
for  One  of  Her  Majesty's  Principal  Secretaries  of  State  to 
release,  if  he  shall  think  fit,  any  such  forfeited  Ship  from 
Seizure  and  Forfeiture,  on  Payment  by  the  Owner,  Char- 
terer, or  Master  thereof,  to  the  Use  of  Her  Majesty,  of  such 
Sum  not  exceeding  Two  thousand  Pounds  as  such  Secre- 
tary of  State  may  by  any  Writing  under  his  Hand  specify. 

XIV.  If  any  ^Passenger  Ship  snail  be  wrecked,  or  other- 
wise rendered  unfit  to  proceed  on  her  intended  Voyage, 
while  in  any  Port  of  tne  United  Kingdom,  or  after  the 
Commencement  of  the  Voyage,  and  if  the  Passengers,  or 
any  of  them,  shall  be  brought  back  to  the  United  King- 
dom, or  if  any  Passenger  S^ip  shall  put  into  any  Port  or 
Place  in  the  United  l^ingdom  in  a  damaged  State,  the 
Master,  Charterer,  or  Owner  shall,  withm  Forty-eight 
Hours  thereafter,  give  to  the  nearest  Emigration  Officer, 
or  in  the  Absence  of  such  Officer  to  the  Chief  Officer  of 
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• 

Customs,  a  written  Undertaking  to  the  following  Effect ;  in  the 
that  is  to  say,  if  the.  Ship  shall  have  been  wrecked,  or  "'•*'^*^™«- 
rendered  unfit  as  aforesaid  to  proceed  on  her  Voyage,  that 
the  Owner,  Charterer,  or  Master  thereof  shall  embark  and        * 
convey  the  Passengers  in  some  other  eligible  Ship,  to  sail 
within  Six  Weeks  from  the  Date  thereof,  to  the  Port  or 
Place  for  which  their  Passages  respectively  had  been  pre- 
viously taken  ;  and  if  the  Snip  shall  have  pnt  into  Port  in 
a  damaged  State,  then  that  she  shall  be  made  seaworthy, 
and  fit  m  all  respects  for  her  intended  Voyage,  and  shall, 
within  Six  WeeKS  from  the  Date  of  such  Unoertaking,  sail 
again  with  her  Passengers ;  in  either  of  the  above  Uases 
the  Owner,  Charterer,  or  Master  shall,  nntil  the  Passengers 
proceed  on  their  Voyage,  either  lodge  and  maintain  them 
on  board  in  the  saqne  Manner  as  if  they  were  at  Sea,  or  pay 
to  them  Subsistence  Money  after  the  Sate  of  One  Shilling 
and  Sixpence  a  Day  for  each  Statute  Adult,  unless  the 
Passengers  shall  be  maintained  in  any  Hulk  or  Establish- 
ment under  the  Superintendence  of  the  Emigration  Com- 
missioners mentioned  in  the  said  ^  Passengers  Act,  1855,' 
in  which  Case  the  Subsistence  Money  shall  be  paid  to  the 
Emigration  Officer  at  such  Port  or  Place.    If  the  substi- 
tuted Ship  or  damaged  Ship,  as  the  Case  may  be,  shall  not 
sail  within  the  Time  prescribed  as  aforesaid,  or  if  Default 
shall  be  made  in  any  of  the  Sequirements  of  this  Section, 
such  Passengers  respectively,  or  any  Emigri^tion  Officer  on 
their  Behalf,  shall  be  entitled  to  recover,  by  summary  Pro- 
cess, as  in  the  said  ^  Passengers  Act,  1855,'  is  mentioned, 
all  Monies  which  shall  have  been  paid  by  or  on  account  of 
snch  Passengers  or  any  of  them  for  such  Passage,  from  the 
Party  to  whom  or  on  whose  Account  the  same  may  have 
been  paid,  or  from  the  Owner,  Charterer,  or  Master  of  such 
Ship,  or  any  of  them,  at  the  Option  of  such  Passenger  or 
Emigration  Officer :  Provided  that  the  said  Emigration  Power  to 
Officer  may,  if  he  shall  think  it  necessary,  direct  that  the  ^moT» 
Passengers  shall  be  removed  from  such  damaged  *  Passen-  f,^"**" 
ger  Ship,'  at  the  Expense  of  the  Master  thereof;  and  if  gu™*?*** 
after  such  Direction  anv  Passenger  shall  refuse  to  leave      ^^' 
such  Ship,  he  shall  be  liable  to  a  Penalty  not  exceeding  |M»»ity  <>» 
Forty  Shillings,  or  to  Imprisonment  not  exceeding  One  refu^nf?" 
Calendar  Month. 

XV.  If  any  Passenger  or  Cabin  Passenger  of  any  Pas-  Goyemon 
senger  Ship  shall,  without  any  Neglect  or  Default  of  his  ^/^°^* 
own,  find  himself  within  any  Colonial  or  Foreign  Port  or  ^^I^n- 
Place  other  than  that  for  which  the  Ship  was  originally  g|[|J^'  ***® 
bound,  or  at  which  he  or  the  Emigration  Commissioners,  the  Ship 
or  any  public  Officer  or  other  Person  on  his  Behalf,  may  ^^^  ^  o® 
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have  contracted  that  he  should  land,  it  shall  be  lawful  for 
the  Governor  of  such  Colony,  or  for  any  Person  authorized 
by  him  for  the  Purpose,  or^  for  Her  Majesty's  Consular 
OflBcer  at  such  Foreign  Port  or  Place,  as  the  Case  may  be, 
to  forward  such  Passenger  to  his  intended  Destination, 
unless  the  Master  of  such  Ship  shall,  within  Forty-eight 
Hours  of  the  Arrival  of  such  Passenger,  give  to  the  Gover- 
nor or  Consular  Officer,  as  the  Case  may  be,  a  written 
Undertaking  to  forward  or  carry  on,  within  Six  Weeks 
thereafter,   such   Passenger  or  Cabin   Passenger  to   his 
original  Destination,  and  unless  such  Master  shall  accord- 
ingly forward  or  carry  him  on  within  that  Period. 
Expenses         XVL  All  Expenses  incurred  under  the  last  preceding 
Incurred      Section  or  under  the  Fifty-second  Section  of  *  The  Pa»- 
Two^pre-     sengers  Act,  1855,'  or  either  of  them,  by  or  by  the  Autho- 
cedingSec-  ntv  of  such  Secretary  of  State,  Governor,  or  Consular 
a  DebfTdue   Officer,  or  other  Person,  as  therein  respectively  mentioned, 
to  the  including;  the  Cost  of  maintainin£r  the  Passengers  until  for- 

warded  to  their  Destination,  and  of  all  necessary  Bedding, 
Provisions,  and  Stores,  shall  become  a  Debt  to  Her  Ma- 
jesty and  Her  Successors  from  the  Owner,  Charterer,  and 
Master  of  such  Ship,  and  shall  be  recoverable  from  them, 
or  from  any  One  or  more  of  them,  at  the  Suit  and  for  the 
Use  of  Her  Majesty,  in  like  Manner  as  in  the  Case  of  other 
Crown  De'bts ;  and  a  Certificate  in  the  Form  in  Schedule 
(A.)  hereto  annexed,  or  as  near  thereto  as  the  Circumstances 
of  the  Case  will  admit,  purporting  to  be  under  the  Hand 
of  any  such  Secretary  of  State,  Governor,  or  Consular 
Officer,  (as  the  Case  may  be,)  stating  the  total  Amount  of 
such  Expenses,  shall  in  any  Suit  or  other  Proceeding  for 
the  Recovery  of  such  Debt  be  received  in  Evidence  without 
Proof  of  the  Handwriting  or  of  the  official  Character  of 
such  Secretary  of  State,  Governor,  or  Consular  Officer,  and 
shall  be  deemed  sufficient  Evidence  of  the  Amount  of  such 
Expenses,  and  that  the  same  were  duly  incurred,  nor  shall 
it  be  necessary  to  adduce  on  behalf  of  Her  Majesty  any 
other  Evidence  in  support  of  the  Claim,  but  Judgment 
shall  pass  for  the  Crown,  with  Costs  of  Suit,  unless  the 
Defendant  shall  specially  plead  and  duly  prove  that  such 
Certificate  is  false  or  fraudulent,  or  shall  specially  plead 
and  prove  any  Facts  showing  that  such  Expenses  were  n<^ 
duly  incurred  under  the  Provisions  of  this  Act,  and  of  the 
said  *  Passengers  Act,  1855,'  or  either  of  them  :  Provided 
nevertheless,  that  in  no  Case  shall  any  larger  Sum  be  re- 
covered on  account  of  such  Expenses  than  a  Sum  equal  to 
twice  the  total  Amount  of  Passage  Money  received  or  due 
to  and  recoverable  by  or  on  account  of  the  Owner,  Char- 
terer, or  Master  of  such  Passenger  Ship,  or  any  of  them, 


FASSENOEB3  ACT  AMENDMENT.  35 

for  or  in  respect  of  the  whole  Number  of  Passengers  and 
Cabin  Passengers  who  may  have  embarked  in  such  Ship^ 
which  fotal  Amount  of  Passage  Money  shall  be  proved  by 
the  Defendant^  if  he  will  have  the  Advantage  of  this  Limita- 
tion of  the  Debt ;  but  if  any  such  Passengers  are  forwarded  Pttssengera 
or  conveyed  to  their  intended  Destination  under  the  Pro-  ^°^q^^ 
visions  of  the  last  preceding  Section,  they  shall  not  be  nor,  etc., 
entitled  to  the  Return  of  their  Passage  Money,  or  to  any  ^  j^'J^®^ 
Compensation  for  Loss  of  Passage  under  the  Provisions  of  of  Passage 
the  said  *  Passengers  Act,  1855/  Money. 

XVIL  In  the  Case  of  a  Passenger  Ship,  of  which  neither  Bond  to 
the  Owners  nor  Charterers  reside  in  the  United  Kingdom,  "^^g-^^*" 
the  Bond  required  to  be  given  to  the  Crown  by  the  Sixty-  rescuing 
third  Section  of  the  ^  Passengers  Act,  1855,'  shall  be  for  the  ^^J^' 
Sum  of  Five  thousand  Pounds  instead  of  Two  thousand  ehV  °^ 
Pounds ;  and  an  additional  Condition  shall  be  inserted  in  j^recked 
such  Bond  to  the  Effect  that  the  Obligors  therein  shall,  sub-  ^en,  where 
ject  to  the  Provisions  and  Limitations  herein-before  con-  ^^'*®™ 
tained,  be  liable  for  and  shall  pay  to  Her  Majesty  and  Her  ^ren  o"" 
Successors,  as  a  Crown  Debt,  all  Expenses  which  may  be  Vessel 
incurred  under  the  Provisions  herem-before  and  in  the  JlSoiwi. 
'  Passengers  Act,  1855,'  contained,  in  rescuing,  maintain- 
ing, and  forwarding  to  their  Destination  any  Passengers 
of  such  Ships  who  oy  reason  of  Shipwreck  or  any  other 
Cause,  except  their  own  Neglect  or  Default,  may  not  be 
conveyed  to  their  intended  Destination  by  or  on  behalf  of 
the  Owner,  Charterer,  or  Master  of  such  Ship. 

XVIIL  The  said  *  Passengers  Act,  1855,'  and  this  Act,  Recited  Act 
shall  be  construed  together  as  One  Act,  tow^o^^ 

Schedule  (A.) 

Form  of  Govemor^s  or  ConsuVa  Certificate  of  Expenditure 
in  the  Case  of  Passengers  shipioreched^  etc, 

I  hereby  certify,  That,  acting  under  and 
in  conformity  with  the  Provisions  of  the 
British  ^Passengers  Act,  1855,'  and  of  the 
PiSe^g^weVrLriS  'Passcugers  Act  Amendment  Act,  1863,' 
than  forwarded,  or  if  I  have  defrayed  the  Expenses  incurred  in 
^P^^eS;  alter  ™ce?' rescuing,  maintaining,  supplying  with 
tificate  to  suit  the  Facts  neccssary  Beddmg,  Provisions,  and  Stores 
of  the  Case.  ^^^^  ^^^  \^  forwarding  to  their  Destina- 

(6.)  N.B.-2.   Omit*^^"?.     ^    Passengers  [including 

Words  in  Brackets  when  Cabin    Passeugers   (6)  J,   who  were    pro- 
necessary,  ceeding  from  to  in  the 

(c)   N.B.-3.    state  ^^S«?"f^,  ghip  ,    which    Was 

generally  the  Nature  of  wreCKecL  at  bOa,  etC.  (c). 
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u  SiJSiSL'  But  tf 'th?  ^^^  ^  ftirther  certify,  for  the  Purposes 
Panengen  were  only  of  the  Tenth  Section  of  the  said  ^  Pas- 
left  behind,  without  any  senorers  Amendment  Act,  1863,'  that  the 

Default  of  their  own,  ..i*  */•         l-c  • 

state  the  Fact  accord-  total  AmOUnt  of  SUCh  fiXpenseS  IS 

^ly*  Pounds,  and  that  such  Expenses  were 

duly  incurred  by  me  under  tne  said  Acts 
or  one  of  them. 
Given  under  my  Hand  this  Day  of  18     • 

i  Governor  ofy  etCj  (or,  as  the  Case 
may  be,)  HerJBritannic  Majesty s 
Consul  at 
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Cap.  LXXIV. 

An  Act  to  enable  Her  Majesty  to  declare  Gold  Coins  to  be 
issued  from  Her  Majesties  Branch  Mint  at  Sydney,  New 
South  Wales,  a  legal  Tender  for  Payments ;  and  for  other 
Purposes  relating  thereto. — [28^  July  1863.] 

<  Whereas  by  an  Act  of  the  Fifty-sixth  Year  of  the  Reign 
of  His  late  Majesty  King  George  the  Third,  Chapter  Sixty- 
66  Q.  3.  c.  eight,  intituled  An  Act  to  provide  for  a  new  Silver  Coinagej 
and  to  regulate  i/ie  Currency  of  the  Gold  and  Silver  Coins  of 
this  Realmj  it  is  amongst  other  things  provided,  that  afW 
the  Date  of  the  passing  of  that  Act  the  Grold  Coin  of  the 
Realm  should  be  the  only  legal  Tender  for  Payments  (ex- 
cept the  Silver  Coin  of  the  Realm  to  the  Extent  of  Forty 
Shillings)  within  the  United  Kingdom  of  Grreat  Britain  axui 
Ireland :  And  whereas  by  the  same  Act  it  is  declared  that 
the  Gold  Coin  of  the  Realm  should  hold  such  Weight  smd 
Fineness  as  are  prescribed  by  an  Indenture  therein  referred 
to,  and  made  with  His  Majesty's  Master  and  Worker  of 
the  Mint  for  making  Gold  Monies  at  His  Majesty's  Mint 
in  London^  and  with  such  Allowance  called  the  Remedy  as 
is  given  to  the  said  Master  by  the  said  Indenture,  which 
Weight  and  Fineness  are  by  the  said  Act  declared  to  be 
the  Standard  of  the  lawful  Gold  Coin  of  the  Realm,  so  fiu* 
as  relates  to  the  Gold  Coins  of  the  Denominations  in  use 
at  the  Time  of  the  passing  of  the  said  Act  and  speciBed  in 
the  said  Indenture:  And  whereas  Gold  Coins  of  the  Weight 
and  Fineness  and  of  the  Denominations  mentioned  in  the 
said  Act,  and  specified  in  the  said  Indenture,  have  from  the 
Date  of  the  said  Act  up  to  the  present  Time  continued  to 
be  issued  from  Her  Majesty's  Mint  in  London^  and  to  be 
the  only  legal  Tender  for  Payments,  except  as  aforesaid, 
within  the  United  Kingdom :  And  whereas  Her  Majesty 
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has  by  Proclamation  established  at  Sydney  in  New  South 
Wales  a  Branch  of  the  Royal  Mint  for  making  Gold  Coins 
of  the  same  Weight  and  Fineness  and  of  the  same  Deno- 
minations as  the  Gold  Coin  issued  by  Her  Majesty's  Mint 
in  Lcndoriy  and  has  appointed  a  Deputy  Master  of  the  said 
Branch  Mint ;  and  it  is  expedient  that  Power  should  be 

S'ven  to  Her  Majesty  to  make  the  Gold  Coin  so  issued  by 
er  Majesty's  Mint  at  Sydney  a  legal  Tender  for  Pajrments 
in  the  United  Kingdom :'  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal^  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

L  It  shall  be  lawful  for  Her  Majesty,  by  Proclamation  Power  to 
issued  with  the  Advice  of  Her  Privy  Council,  to  declare  ^^^  ^" 
that,  after  a  Date  specified  in  such  Proclamation,  Gold  JiMUre 
Coins  made  at  the  said  Branch  Mint,  of  Designs  approved  Gold  Coins 
by  Her  Majesty  at  Sydney  aforesaid,  and  being  of  tne  same  Branch 
Weight  and  Fineness  as  are  required  by  Law  with  respect  Mint  at 
to  Gold  Coins  of  the  same  Denominations  made  at  Her  i^ij^en- 
Majesty's  Mint  in  Londouj  are  to  be  a  legal  Tender  for  der  m  the 
Payments  within  the  United  Kingdom  of  Great  Britain  xSgdom. 
and  Ireland;  and  upon  such  Proclamation  being  issued. 
Gold  Coins  made  of  such  Designs,  and  being  of  such  Weight 
and  Fineness  as  aforesaid,  shall  be  a  legal  Tender  for  Pay- 
ments accordingly. 

II.  It  shall  be  lawfnl  for  Her  Majesty,  by  Proclamation  Power  to 
issued  with  such  Advice  as  aforesaid,  from  Time  to  Time  to  ?^^ 
impose  on  the  Coinage  of  Gold  at  the  said  Branch  Mint  at  impose  a 
Sydney  a  Charge  sufficient  to  defray  the  Expenses  of  Coin-  ^^^®  ^'^ 
age,  over  and  above  the  Expenses  of  assay  and  refining ;  Ooid. 
and  it  shall  be  incumbent  on  the  said  Deputy  Master  to 
coin  Gold  at  the  Charge  so  imposed. 

UI.  This  Act  may  be  citea  for  all  Purposes  as  ^The  Short  Title. 
Sydney  Branch  Mint  Act,  1863.' 


Cap.  LXXXV. 

An  Act  to  give  Relief  to  Persons  who  may  re/use  or  be  un- 
willing^  from  alleged  conscientious  Motives^  to  he  sworn  in 
Criminal  Proceedings  in  Scotland. — \2%th  July  1863.] 

<  Whereas  it  is  expedient  to  grant  Relief  to  Persons  who 
may  refuse  or  be  unwilling,  from  alleged  conscientious 
Motives,  to  be  sworn  in  Criminal  Proceeoings  in  Scotland:* 
Be  it  Uierefore  enacted  by  the  Queen's  most  Excellent 
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Feraons  re- 
losing  from 
conscien- 
tious Mo- 
tives to  be 
sworn  in 
Criminal 
Proceed- 
ings in 
Scotland 
to  be  per- 
mitted to 
make  a 
solemn 
Affirma- 
tion or  De- 
claration. 


Penalty 
for  making 
false  Affir- 
mation. 


Short  Title. 


Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal^  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows: 

I.  If  any  Person  called  as  a  Witness  in  any  Court  of 
Criminal  «furisdiction  in  Scotland^  or  required  or  desiring 
to  make  an  Affidavit  or  Deposition  in  the  course  of  any 
Criminal  Proceeding,  shall  refuse  or  be  unwilling,  from 
alleged  conscientious  Motives,  to  be  sworn,  it  shall  be  lawihl 
for  the  Court  or  Judge,  or  other  presiding  Officer  or  Person 
qualified  to  take  Affidavits  or  Depositions,  upon  being 
satisfied  of  the  Sincerity  of  such  Objection,  to  permit  sucn 
Person,  instead  of  being  sworn,  to  make  his  or  her  solemn 
Affirmation  or  Declaration  in  the  Words  following ;  vHt- 
licetj 

^  T  A,B.  do  solemnly,  sincerely,  and  truly  affirm  and 
■*-  declare.  That  the  taking  of  any  Oath  is  according  to 
my  Religious  Belief  unlawful ;  and  I  do  also  solemnly, 
sincerely,  and  truly  affirm  and  declare,'  etc. 
Which  solemn  Affirmation  and  Declaration  shall  be  of  the 
same  Force  and  Effect  as  if  such  Person  had  taken  an  Oath 
in  the  usual  Form. 

II.  If  any  Person  making  such  solemn  Affirmation  or 
Declaration  shall  wilfully,  falsely,  and  corruptly  affirm  or 
declare  any  Matter  or  Thing  which,  if  the  same  had  been 
sworn  in  the  usual  Form,  would  have  amounted  to  wiliiil 
and  corrupt  Perjury,  every  such  Person  so  offending  shall 
incur  the  Fains  of  wilful  and  corrupt  Penury. 

III.  This  Act  may  be  cited  for  all  Purposes  as  'The 
Oaths  Belief  in  Criminal  Proceedings  {Scotland)  Act,  1863.' 


Cap.  XCn. 

An  Act  for  consolidating  in  One  Act  certain  P^ovistont 
frequently  inserted  in  Acts  relating  to  Railways. — [28t& 
July  1863.] 

^  Whereas  The  Railways  Clauses  Consolidation  Act,  1845^ 
and  The  Railways  Clauses  Consolidation  {Scotland)  Act, 
1845,  respectively,  were  passed  in  order  to  comprise  in 
One  General  Act  such  Provisions  relating  to  Railwajs  in 
England  or  Ireland^  or  in  Scotland^  respectively,  as  were  at 
the  Times  of  the  passing  of  those  Acts  usually  introduced 
into  Acts  of  Parliament  authorizing  the  Construction  of 
Railways:  And  whereas  sundry  Provbions  of  the  like 
Nature,  but  not  comprised  in  the  said  Genera.1  Acts  respec- 
tively, ore  now  frequently  introduced  into  Acts  of  Parlift- 
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ment  relating  to  Kailwajrs,  and  it  is  expedient  to  comprise 
such  last-mentioned  Provisions  also  in  One  General  Act, 
sach  Act  to  be  applicable  to  England  or  Ireland^  or  to 
Scotland^  as  the  Case  may  require,  and  that  as  well  for  the 
Purpose  of  avoiding  the  Necessity  of  repeating  such  Pro- 
visions in  Special  Acts  relating  to  Railways,  as  for  ensuring 
greater  Uniformity  in  the  Provisions  themselves  :' 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  This  Act  may  be  cited  as  the  Railways  Clauses  Act,  short  Title. 
1863. 

II.  This  Act  shall  be  deemed  to  be  divided  into  Five  Diyifdon  of 
Parts,  as  follows  :  ^^^ 

Part  I.  relating  to  Construction  of  a  Railway ; 
Part  II.  relating  to  Extension  of  Time ; 
Part  III.  relating  to  Working  Agreements ; 
Part  IV.  relating  to  Steam  Vessels ; 
Part  y.  relating  to>  Amalgamation. 

Part  I. 

Construction  of  a  Railway. 

in.  This  Part  of  this  Act  shall  apply  to  the  Railway  AppHca- 
aathorized  to  be  constructed  by  any  Special  Act  hereafter  pJ[JtL,and 
passed  and  incorporating  this  Part  of  tnis  Act.  Interpre- 

In  this  Part  of  this  Act—  ^^^ 

All  Terms  used  have  the  same  Meanings  as  the  same 
Terms  have  when  used  in  The  Railways  Clauses 
Consolidation  Act,  1845,  and  The  Railways  Clauses 
Consolidation  (Scotland)  Act,  1845,  respectively ; 
The  Term  *  Tidal  River'  means  any  Part  of  a  River 
within  the  Flow  and  Ebb  of  the  Tide  at  ordinary 
Spring  Tides : 
The  Term  '  Tidal  Water'  means  any  Part  of  the  Sea 
or  any  Part  of  a  River  within  the  Flow  and  Ebb  of 
the  Tide  at  ordinary  Spring  Tides : 
The  Term  *  Tidal  Lands '  means  such  Parts  of  the 
Bed,   Shore,  or  Ranks  of  a  Tidal  Water  as  are 
covered  and  uncovered  by  the  Flow  and  Ebb  of  the 
Tide  at  ordinary  Spring  Tides ; 
The  Provisions  respecting  the  Recovery  of  Penalties 
contained  in  the  said  Railways  Clauses  Consolidation  Acts 
jrespectively,  as  the  case  may  require,  shall  be  incorporated 
^witn  this  Part  of  this  Act. 
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AUefxitian  of  Engineering  Works. 

Power  to  IV.   Notwithstanding  anything  in   the  ssdd  Bulways 

u^lin^^'  Clauses  Consolidation  Acts,  respectively,  contained,— tte 
Works.  Company,  in  the  Construction  or  the  Railway,  may  deviate 
from  the  Line  or  Level  of  any  Arch,  Tunnel,  or  Viaduct, 
described  on  the  deposited  Plans  or  Sections,  so  as  the 
Deviation  be  made  within  the  Limits  of  Deviation  sbown 
on  those  Plans,  and  subject  to  the  Limitations  contained  in 
Sections  Eleven,  Twelve,  and  Fifteen  of  those  Acts  respec- 
tively, and  so  as  the  Nature  of  the  Work  described  be  not 
altered, — and  may  also  substitute  any  Engineering  Work 
not  shown  on  the  deposited  Plans  or  Sections,  for  an  Arch, 
Tunnel,  or  Viaduct,  as  shown  thereon;  provided  that  every 
such  Substitution  be  authorized  by  a  Certificate  of  the 
Board  of  Trade ;  and  the  Board  of  Trade  may  grant  sach 
Certificate  in  case  it  appears  to  them,  on  due  Inquiry,  that 
the  Company  has  acted  in  the  Matter  with  good  Faith,  and 
that  the  Owners,  Lessees,  and  Occupiers  of  the  Lands  in 
which  the  Substitution  is  intended  to  be  made  consent 
thereto,  and  also  that  the  Safety  and  Convenience  of  the 
Public  will  not  be  diminished  thereby. 

Provided,  that  nothing  in  the  present  Section  shall  affect 
any  Power  given  to  the  Company  or  to  the  Board  of  Trade 
by  Section  Eleven,  Twelve,  Fourteen,  or  Fifteen  of  the 
last-mentioned  Acts  respectively.     ^ 


Trains  not 
to  be 
shunted 
over  level 
Crossings. 


Ck>mpany 
to  erect 
Lodge  at 
Point  of 
Crossing. 


Level  Crossings. 

V.  Where  the  Company  is  authorized  by  the  Special 
Act  to  carry  the  Railway  across  a  Turnpike  Road  or  Public 
Carriageroad  on  a  Level,  it  shall  not  be  lawful  for  the 
Company  in  shunting  Trains  to  pass  any  Tx^in  over  the 
level  Crossing,  or  at  any  Time  to  allow  any  Train^  Engine, 
Carriage,  or  Truck  to  stand  across  the  same. 

VI.  For  the  greater  Convenience  and  Security  of  the 
Public,  the  Company  shall  erect  and  permanently  maintain 
a  Lodge  at  the  Point  where  the  Railway  crosses  on  the 
Level  the  Turnpike  Road  or  Public  Carriageroad ;  and  the 
Company  shall  be  subject  to  and  diall  abide  by  all  sach 
Regulations  with  regard  to  the  crossing  thereof  on  the 
Level,  or  with  regard  to  the  Speed  at  which  Trains  may 
pass  the  level  Crossing,  as  may  £rom  Time  to  Time  be 
made  by  the  Board  of  Trade. 

If  the  Company  fails  to  erect,  or  to  maintain,  sach  Lodge, 
or  to  appoint  or  Keep  a  proper  Person  to  watch  or  sopeiiiH 
tend  the  level  Crossing,  or  to  observe  or  abide  by  any  sach 
Regulation  as  aforesaid,  they  shall  for  every  such  Offeoce 
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be  liable  to  a  Penalty  not  exceeding  Twenty  Pounds,  and 
also  to  a  Penalty  oi  Ten  Pounds  for  every  Day  daring 
which  the  Offence  continues  after  the  Penalty  of  Twenty 
Pounds  is  incurred. 

Vn.  The  Board  of  Trade  may,  if  it  appears  to  them  Boud  of 
necessary  for  the  Public  Safety,  at  any  Time  after  the  Tr»domay 
passing  of  the  Special  Act,  require  the  Company,  within  Sn^ 
such  Time  as  the  Board  of  Trade  directs,  and  at  the  Ex-  |n»toad  ot 
pense  of  the  Company,  to  carry  the  Turnpike  Road  or  erasing. 
Public  Carriageroad  either  under  or  over  the  Bailway  by 
means  of  a  Bridge  or  Arch,  instead  of  crossing  the  same  on 
the  Level,  or  to  execute  such  other  Works  as,  under  the 
Circumstances  of  the  Case,  may  appear  to  the  Board  of 
Trade  best  adapted  for  removing  or  aiminishing  the  Danger  , 

arising  from  the  Level  Crossing. 

Where  the  Road  is  so  carried  either  under  or  over  the 
Railway,  it  shall  not  be  necessary  for  the  Company  to 
erect  or  maintain  a  Lod^  at  the  Point  where  the  Road  is 
crossed,  or  to  appoint  a  Person  to  watch  or  superintend  the 
Crossing  therea^  nor  shall  they  be  liable  to  any  Penalty 
for  Failure  so  to  do. 

yill.  If  the  Board  of  Trade  certifies  that  the  Public  Power  to 
Safety  requires  that  additional  Lands  be  taken  by  the  ^^^^ 
Company  for  the  Purpose  of  the  Work  directed  by  the  additioiua 
Board  o^ Trade  to  be  executed,  the  Company  may,  subject  JjJ^'wJrk. 
to  the  Provisions  of  The  Lands  Clauses  Consolidation  Act, 
1845,  or  The  Lands  Clauses  Consolidation  {Scotland)  Act, 
1845,  as  the  Case  may  require,  enter  upon,  take,  and  use 
all  or  any  Part  of  the  Lands  specified  in  the  Certificate  of 
the  Board  of  Trade  as  being  necessary  for  the  Purpose  of 
the  Work ;  and  the  Board  of  Trade  before  issuing  the 
Certificate  shall  cause  at  least  Three  Months  Notice  to  be 
^ven  to  any  Person  who  may  be  entitled  to  claim  under 
the  last-mentioned  Acts,  or  otherwise,  Compensation  in 
respect  of  the  taking  of  such  Lands  or  in  respect  of  such 
Work. 

Junctions. 

IX.  Where  the  Company  is  authorized  by  the  Special  Gommtini- 
Act  to  make  a  Junction  between  the  Railway  and  any  other  ^^^q^ 
Sailway,  then  and  in  every  such  Case  all  Interferences  with  lUiiways 
the  Works  of  the  other  Railway,  necessary  or  convenient  J^J^"^® 
for  effecting  the  Junction,  shall  be  made  under  the  Super-  Direction 
intendence  and  to  the  reasonable  Satisfaction  of  the  Engi-  ^^^^ 
neer  for  the  Time  being  of  the  Company  or  Person  to  whom  o^Soae 
the  other  Railway  belongs ;  and  in  case  of  any  Difference  B^iiwaya. 
arising  as  to  the  !^fode  of  effecting  the  Junction,  the  same 
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Company 
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other 
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with 

Works  of 
other 
Company 
further 
than  neces- 
sary. 


As  to 

Expense 
of  Sijcnals, 
Watch - 
m<%n,  etc. 


shall  be  determined  by  a  Referee  to  be. appointed  by  the 
Board  of  Trade,  on  the  Application  of  either  Party,  at  the 
Cost  of  the  Company  making  the  Jnnction. 

X.  With  respect  to  any  Lands  belonging  to  the  Company 
or  Person  to  wnom  the  other  Railway  belongs,  which  the 
Company  are  by  the  Special  Act  authorized  to  use,  enter 
upon,  or  interfere  with,  for  the  Purposes  of  the  Junction, 
tne  Company  shall  not,  except  by  Agreement,  or  unless 
othen^'ise  provided  in  the  Special  Act,  purchase  and  take 
the  same,  out  the  Company  may  purchase  and  take,  and 
such  other  Railway  Company  or  Person  may  and  shall  sell 
and  grant  accordingly,  an  Easement  or  Right  of  using  the 
same  for  the  Purposes  of  the  Junction. 

XI.  Nothing  relative  to  the  Junction  in  this  Act  con- 
tained shall  be  deemed  to  authorize  the  Company  for  the 
Purposes  of  the  Junction  to  take  or  enter  upon  any  Lands 
belonging  to  the  Company  or  Person  to  whom  the  other 
Railway  belongs,  or  to  alter  or  interfere  with  any  Railway, 
or  any  of  the  Works  thereof,  further  or  otherwise  than  is 
necessary  for  making  the  Junction  and  Inter-communication 
between  the  Railwajrs',  as  shown  on  the  deposited  Plans  and 
Sections  of  the  Railway  to  which  the  Special  Act  relates, 
without  the  previous  Consent  in  Writing  in  every  Instance 
of  snch  other  Railway  Company  or  such  Person. 

Xn.  The  Company  or  Person  with  whose  Railway  the 
Junction  is  made  may  from  Time  to  Time  erect  such  Signals 
and  Conveniences  incident  to  the  Junction,  either  on  their 
or  his  own  Lands  or  on  the  Lands  of  the  Company  making 
the  Junction,  and  may  from  Time  to  Time  appoint  and 
rembve  such  Watchmen,  Switchmen,  or  other  Persons  as 
may  be  necessary  for  the  Prevention  of  Danger  to,  or  In- 
terference with,  the  Traffic  at  and  near  the  Junction.  The 
working  and  Management  of  such  Signals  and  Conveni- 
ences, wherever  situate,  shall  be  under  the  exclusive  Regu- 
lation of  the  Company  or  Person  with  whose  Railway  the 
Junction  is  made ;  and  all  the  Expenses  of  erecting  and 
maintaining  those  Signals  and  Conveniences,  and  of  em- 
ploying those  Watchmen,  Switchmen,  and  oitier  Persons, 
and  all  incidental  current  Expenses,  shall,  at  the  End  of 
every  Half  Year,  be  repaid  by  the  Company  making  the 
Junction,  and  in  default  thereof  may  be  recovered  from 
them  in  any  Court  of  competent  Jurisdiction. 


Lights  on 
Works. 


Protection  of  NavigtUion, 

XIIL  Where  the  Company  is  authorized  by  the  Spcdil 
Act  to  construct,  alter,  or  extend  any  Work  on,  in,  over, 
through,  or  across  Tidal  Lands  or  a  Tidal  Water,  the 
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Company  shall,  on  or  near  the  Work,  during  the  whole 
Time  of  the  constructing^  altering,  or  extending  thereof, 
exhibit  and  keep  burning  at  their  own  Expense,  every 
Night  from  Sunset  to  Sunrise,  such  Lights  (ir  any)  as  the 
Board  of  Trade  from  Time  to  Time  reauires  or  approves ; 
and  (notwithstanding  the  Enactments  tor  the  Time  being 
in  force  respecting  Lighthouses)  shall  also  on  or  near  the 
Work,  "when  compIetecC  always  maintain,  exhibit,  and  keep 
burning,  at  their  own  expense,  every  Night  from  Sunset 
to  Sunrise,  such  Lights  (if  any)  for  the  Guidance  of  Ships 
as  the  Board  of  Trade  from  Time  to  Time  requires  or  ap- 
proves. 

If  the  Company  fails  to  comply  in  any  respect  with  the 
Provisions  of  tne  present  Section,  thev  shall  for  each  Night 
in  which  they  so  rail  be  liable  to  a  f^enalty  not  exceeding  • 
Twenty  Pounds. 

XIV.  Where  the  Company  is  authorized  or  required  by  Construc- 
the  Special  Act  to  construct  a  Bridge  over  a  navigable  ^^^^^ 
Tidal  Water,  and  the  Special  Act  does  not  make  express 
Provision  respecting  the  Span  or  Spans  thereof,  then  the 
Company  shall  construct  the  same  with  a  Span  or  Spans 

of  such  Headway  and  Waterway,  and  with  such  Opening 
Span  or  Spans  (if  any),  and  according  to  such  Plan,-  as 
the  Board  of  Trade  direct  or  approves* 

XV.  Where  the  Company  constructs  a  Bridge  with  an  User  of 
opening  Span,  it  shall  not  be  lawful  for  the  Company  to  ^"^8®*- 
detain  any  Vessel,  Barge,  or  Boat  at  the  Bridge  for  a 
longer  Time  than  may  oe  necessary  for  admitting  a  Car- 
riage or  Engine  traversing  the  Railway  and  approaching 

the  Bridge  to  cross  the  Bridge,  and  for  opening  the  Bridge 
to  admit  the  Vessel,  Barge,  or  Boat  to  pass ;  and  the  Com- 
pany shall  be  subject  to  and  shall  abide  by  such  Regula- 
tions with  regard  to  the  User  of  the  Bridge  as  may  from 
Time  to  Time  be  made  by  the  Board  of  Trade. 

If  the  Company  detains  a  Vessel,  Barge,  or  Boat  longer 
than  the  Time  aforesaid,  or  fails  in  any  respect  to  abide  by 
any  such  Regulation  as  aforesaid,  they  shall  for  every  such 
Offence  be  liable  to  a  Penalty  not  exceeding  Twenty 
Pounds,  without  Prejudice  to  anv  Remedv  against  them 
for  any  Loss  or  Damage  sustained  by  any  £*erson. 

X  Y  I.  Where  the  Railway  cuts  off  Access  between  the  Accees  to 
Land  and  a  Tidal  Water  or  Tidal  Lands,  then  and  in  **»«  Shore 
every  such  Case  the  Company  shall,  during  the  Construe-  ^rom  the 
tion  of  the  Railway,  and  from  Time  to  Time  thereafter,  Railway. 
make,  and  shall  permanently  maintain,  and  allow  to  be 
used  by  all  Persons,  at  all  Times,  free  of  Toll  or  other 
Charge,  all  such  Footways  and  Carriageways  over,  under, 
or  across  the  Railway,  or  on  a  Level  therewitli,  as  the 
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Board  of  Trade  &om  Time  to  Time  directs  or  approves : 
Provided  always,  as  follows : 

(1.)  The  Company  shall  not  be  obliged  to  ihake  a  Foot- 
way or  Carriageway  over  Liands  for  the  Use 
of  an  Owner  or  Occapier  who  has  agreed  to 
receive  and  has  been  paid  Compensation  for  the 
Severance  thereof  from  the  Tidal  Water  or  Tidal 
Lands: 
(2.)  The  Company  shall  not  be  obliged  to  m^e  or  to 
allow  to  be  made  a  Footway  or  Carriageway  in 
such  Manner  as  would  interfere  with  the  worsiDg 
or  using  of  the  Railway ; 
(3.)  The  Expense  of  the  makms^  and  Maintenance  of  a 
FootwTy  or  Carriagewa?  reqnired  to  be  n»de 
after  the  Construction  of  the  Railway  shall  be 
defir^ed  by  the  Persons  or  Body  interested  in 
the  Tidal  Water  or  Tidal  Lands  ror  whose  Bene- 
fit or  Conyenience  the  same  is  required. 
Where  the  Footway  or  Carriageway  is  made  across  the 
Railway  on  the  Level,  then  the  Manner  of  the  making  and 
watching  of  the  level  Crossing  shall  be  subject  to  the 
Approval  of  the  Board  of  Trade;  and  where  the  level 
Crossing  is  made  after  the  Construction  of  the  Railway, 
then  all  Expenses  attending  the  watching  thereof  shall  be 
defrayed  by  the  Persons  or  Body  interested  in  the  Tidal 
Water  or  Tidal  Lands  for  whose  Benefit  or  Conyenience 
the  same  is  required. 
Prohibition       XVII,  Where  the  Company  is  authorized  by  the  Special 
Son  oT*'     ^^*  ^^  construct  a  Railway  skirting  a  public  navigable 
certain        Tidal  River  or  Channel,  the  Company  shall  not  make  any 
without       Deyiation  of  the  Railway  from  the  continuous  centre  Line 
Consent  of    thereof  marked  on  the  Plan  deposited  by  them  at  the 
Bwird  of      Board  of  Trade,  even  within  the  Limits  of  Deviation  shown 
on  that  Plan,  in  such  Manner  as  to  diminish  the  nayigable 
Space,  without  the  previous  Consent  of  the  Board  of  Trade, 
or  otherwise  than  in  such  Manner  as  is  expressly  authorised 
by  the  Board  of  Trade. 

If  any  Deviation  is  made  in  contrayention  of  the  present 
Section,  the  Board  of  Trade  may  abate  and  remove  the 
Work  in  the  Construction  whereof  the  Deyiation  is  made, 
or  any  Part  thereof,  and  restore  the  Site  thereof  to  its 
former  Condition,  at  the  Expense  of  the  Company ;  and 
the  Amount  of  such  Expense  shall  be  a  Debt  due  finom  the 
Company  to  the  Crown,  and  be  recoverable  accordin^j 
with  Costs,  or  the  same  may  be  recovered,  with  Costs,  ss 
a  Penalty  is  recoverable  from  the  Company. 
Abau>rai>nt  XVIIL  If  a  Work  constructed  by  tne  Uompany  on,in. 
nf  Work      over,  through,  or  across  Tidal  Lands  or  a  Tidal  Water  is 
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abandoned,  or  suffered  to  fall  into  Decay^  the  Board  of  abandoned 
Trade  may  abate  and  remove  the  Work,  or  an^  Part  of  it,  ^  decayed, 
and  restore  the  Site  thereof  to  its  former  Condition,  at  the 
Expense  of  the  Company ;  and  the  Amount  of  such  Ex- 
pense shall  be  a  Debt  due  from  the  Company  to  the  Crown, 
and  be  recoverable  accordingly,  with  Costs,  or  the  same 
may  be  recovered,  with  Costs,  as  a  Penalty  is  recoverable 
from  the  Company. 

XIX.  If  at  any  Time  the  Board  of  Trade  deems  it  ex-  Survey  of 
pedient,  for  the  Purposes  of  the  Special  Act  or  of  this  Part  ^^^^^^ 
of  this  Act,  to  order  a  Survey  ana  Examination  of  a  Work  Trade. 
constructed  by  the  Company  on,  in,  over,  through,  or 

across  Tidal  Lands  or  Tidal  Water,  or  of  the  intended 
Site  of  any  such  Work,  the  Company  shall  defray  the  Ex- 
pense of  die  Survey  and  Examination  ;  and  the  Amount 
thereof  shall  be  a  Debt  due  &om  the  Company  to  the 
Crown,  and  be  recoverable  accordingly,  with  Uosts,  or  the 
same  may  be  recovered,  with  Costs,  as  a  Penalty  is  re- 
coverable from  the  Company. 

Pabt  II. 
Extension  of  Time. 

XX.  Where  a  Railwav  is  authorized  to  be  constructed  Parties 
by  a  Special  Act  passed  either  before  or  after  the  passing  ^^l^, 
of  this  Act,  and  tne  Time  limited  by  the  Special  Act  for  sion  of 
the  Exercise  of  Powers  .of  compulsory  Purchase  of  Lands,  J^"/^^. 
or  of  Powers  for  Construction  of  the  Bailwav  and  Works,  penBation 
16  extended  by  a  Special  Act  hereafter  passed  and  incorpo-  |?on*ia^ 
rating  this  Part  of  this  Act, — ^then  and  in  every  such  Case  Damage. 
the  Justices,  Arbitrators,  Umpires,  or  Juries,  as  the  Case 

may  be,  who  award  or  assess  tne  Compensation  to  be  made 
by  the  Company  to  the  Owners  or  Occupiers  of,  or  other 
Persons  interested  in,  Lands  taken  or  used  for  the  Purposes 
of  the  Bailway  and  Works,  or  injuriously  affected  by  the 
Construction  thereof,  shall,  in  estimating  the  Amount  of 
such  Compensation,  have  regard  to,  and  assess  Compensa- 
tion for,  the  additional  Damage  (if  any)  sustained  by  thase 
Owners,  Occupiers,  or  other  Persons,  by  reason  of  the 
Extension  of  Time. 

XXL  The  Extension  of  Time  shall  not  affect  any  Con-  EzintiDg 
tract  entered  into  or  Notice  given  by  the  Company  before  ^J^bSMs 
the  passing  of  the  Special  Act  granting  the  Extension,  for  to  take 
purchasing,  taking,  or  using  any  Lands  which  the  Com-  ^*J^  ^^ 
pany  was  entitled  to  purchase,  take,  or  use ;  but  every  affected. 
such  Contract  and  Notice  shall  be  construed  and  take 
efiect,  and  the  same  Proceedings  may  be  had  thereunder, 
and  all  Parties  thereto  shall  be  entitled  to  the  same  Rights 
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and  Bemedies  in  respect  thereof,  at  Law  and  in  Eqnityj  as 
if  the  Extension  had  not  been  granted. 

PartIIL 

Working  Agbeements. 

Bestric-  XXIT.  Where  Two  or  more  Companies  are  authorized 

Am^**       by  a  Special  Act  hereafter  passed,  and  incorporating  this 
menti  be-     Fart  01  this  Act,  to  agree  among  themaelyes  with  respect 

c'm'*  Dies.  ^  *^^  ^^  ^^7  ^^  ^^^  following  Porposes ;  namely, — 
ompan  ^^^  Maintenance  and  Management  of  the  Railways  of 

the  Companies  respectively,  or  any  Oiie  or  more  of 

them,  or  any  Part  thereof  respectively,  and  of  the 

Works  connected  therewith  respectively,  or  any  of 

them ; 
The  Use  and  Working  of  the  Railways  or  Railway,  or 

of  any  Part  thereof,  and  the  Conveyance  of  TraiBc 

thereon ; 
The  fixing,  collecting,  and  Apportionment  of  the  Tolls, 

Rates,  Charges,  Receipts,  and  Revenues  levied,  taken, 

or  arising  in  respect  of  TraflSc ; — 
then  and  in  evenr  such  Case  the  Authority  so  to  agree,  or 
the  Agreement  wnen  entered  into,  shall  not  in  any  Manner 
affect  any  of  the  Tolls,  Rates,  or  Charges  which  the  Com- 
panics  Parties  thereto  are  from  Time  to  Time  respectively 
authorized  to  demand  and  receive  from  any  Person  or  from 
any  other  Company ;  but  all  such  Persons  and  Companies 
shall,  notwithstanding  the  Agreement,  be  entitled  to  the 
Use  and  Benefit  of  the  Railways  of  the  several  Companies, 
Parties  to  the  Agreement,  on  the  same  Terms  and  Condi- 
tions, and  on  Payment  of  the  same  Tolls,  Rates,  and 
Charges,  as  they  would  be  if  such  Authority  had  not  been 
given  or  the  Agreement  had  not  been  entei^  into. 
Sanction  XXIII.  The  Agreement  shall  not,  save  so  far  as  its 

?oid^^  Terms  and  Conditions  are  authorized  by  The  Railways 
Agrae-  Clauses  Consolidation  Act,  1845,  or  by  The  Railways 
xdentB.  Clauses  Consolidation  {Scotland)  Act,  1845,  as  the  Case 
may  require,  or  by  any  other  General  Statate  or  Lav 
from  Time  to  Time  in  force  with  respect  to  the  Companies 
Parties  to  the  Agreement,  have  any  Operation  unless  and 
until  it  is  sanctioned  by  snch  Proportion  of  the  Votes  of 
the  Shareholders  and  Stockholders  entitled  to  vote  in  that 
Behalf  at  Meetings  of  the  several  Companies  Partis 
thereto,  present  (personally  or  by  proxy)  at  a  Oeneral 
Meeting  of  each  Company  specially  convened  fi>r  the 
Purpose  (in  manner  herein-after  mentioned),  as  is  pre- 
scribed in  the  Special  Act,  and  if  no  Proportion  is  pte- 
scribed,  then  by  Three  Fifths  of  such  Votes. 
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Every  such  Meeting  shall  be  convened  by  Circniar  ad- 
dressed to  each  snch  Shareholder  and  Stockholder,  and 
served  in  the  Manner  prescribed  by  The  Companies  Clauses 
Consolidation  Act,  1845,  or  The  Companies  Clauses  Con- 
solidation (Scotland)  Act,  1845,  as  the  Case  may  require, 
with  respect  to  Notices  requiring  to  be  served  by  the 
Company  upon  the  Shareholders,  and  also  by  Advertise- 
ment inserted  once  at  least  in  each  of  Two  consecutive 
Weeks  iq  some  Newspaper  published  or  circulating  in  the 
County  prescribed  in  the  Special  Act,  and  if  no  County  is 
prescribed,  then  in  the  County  in  which  the  Head  Office 
of  the  Company  is  situate,  the  last  of  such  Advertisements 
to  be  published  not  less  than  Seven  Days  before  the 
Meeting. 

XXiV.  Before  the  Companies  enter  into  the  Agree-  Public 
raent  Notice  of  their  Intention  to  do  so  shall  be  given  by  j^^^^'    ' 
them  or  One  of  them,  in  a  Form  to  be  approved  by  the  to  enter 
Board  of  Trade,  inserted  once  at  least  in  each  of  Three  *?^^^ 
successive  Weeks  in  some  Newspaper  published  or  drcu-  menT" 
lating  in  the  County  prescribed  in  the  Special  Act,  and 
if  no  County  is  prescribed,  then  in  the  County  or  One 
of  the -Counties  m   which  each   Railway  to  the  Main- 
tenance,   Management,    Use,    or  working   whereof  the 
proposed  Agreement   relates,   or   some  Portion  of  that 
Kaflway,    is   situate;    and    the   Notice    shall    set   forth 
within  what  Time  and  in  what  Manner  any  Company 
or   Person  aggrieved  by  the  proposed  Agreement,  and 
desiring  to  object  thereto,  may  bring  the  Objection  before 
the  Board  of  Trade. 

XXY.  The  Agreement  shall  not  have  any  Operation  ApproTai 
nntil  it  is  approved  by  the  Board  of  Trade ;  and  die  Board  m^*'^  **' 
of  Trade  shall  not  approve  the  Agreement  without  being         ^ 
satisfied  of  its  having  received  such  Sanction  of  Meetings 
of  the  respective  Companies  as  aforesaid. 

XXYI.  The  Companies  Parties  to  the  Agreement  may,  joint  Com- 
in  acx^ordance  therewith  and  for  the  Purposes  thereof,  ap-  ]^**®* '°' 

E»int  a  Joint  Committee,  composed  of  such  Number  of  the  of!^rae^ 
irectors  of  each  Company  as  the  Companies  think  proper,  menta. 
and  from  Time  to  Time  may  vary  and  renew  the  Joint 
Committee  as  Occasion  requires,  and  may  regulate  the 
Proceedings  of  the  Joint  Committee,  and  may  delegate  to 
the  Joint  Committee  all  such  of  the  Powers  of  the  Com- 
panies as  the  Companies  think  necessary  for  carrying  into 
effect  the  Purposes  of  the  Agreement ;  and  the  Joint 
Committee  shall  have  and  may  exercise  the  Powers  so 
from  Time  to  Time  delegated  to  them  in  like  Manner  as 
tlie  same  Powers  might  be  had  and  exercised  by  the  Com- 
panies respectively  or  their  respective  Directors. 
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XXyn.  At  the  Expiration  of  the  first  or  any  sabee- 
qnent  Period  of  Ten  Tears  after  the  making  of  the  Agree- 
menty  the  Board  pf  Trade  may,  if  they  are  of  opinion  that 
the  Interests  of  the  Public  are  prejudicially  affected  there- 
by, cause  the  same  to  be  revisea ;  and  the  Board  of  Trade 
may  require  the  Companies  Parties  thereto  to  publish  such 
Notices  of  any  intended  Revision  of  the  Agreement  as  the 
Board  of  Trade  may  direct ;  and  the  Board  of  Trade  may 
modify  the  Agreement  in  such  Manner  as  may  seem  ex- 
pedient for  the  Protection  of  the  Interests  of  the  Public, 
and  may  declare  the  Modification  to  be  Part  of  tbe 
Agreement,  and  the  same  shall  be  read  and  take  effect 
accordingly. 

XXVin.  Where  a  Company  is  authorized  by  a  Special 
Act  hereafter  passed,  and  incorporating  this  Part  of  this 
Act,  to  agree  with  a  Person  being  the  Proprietor  of  a  Bail- 
way  with  respect  to  all  or  any  of  the  Purposes  specified  in 
this  Part  of  tnis  Act,  then  and  in  every  such  Case  the  Pro- 
visions of  this  Part  of  this  Act  shall  apply,  mutatis  mutant, 
to  the  Company  in  relation  to  such  Authority  and  to  the 
Agreement  entered  into  by  virtue  thereof. 

XXIX.  For  the  Purposes  of  this  Part  of  this  Act,  any 
Alteration  of  an  Agreement  by  the  Parties  thereto  shall  l^ 
deemed  an  Agreement. 

Pabt  IV. 

Steam  Vessels. 

XXX.  Where  a  Railway  Company  incorporated  either 
before  or  after  the  passing  of  this  Act  is  authorized  by  a 
Special  Act  hereafter  passed,  and  incorporating  this  Part 
or  this  Act  to  build,  or  buy,  or  hire,  ana  to  use,  maintain, 
and  work,  or  to  enter  into  Arrangements  for  using,  main- 
taining, or  working  Steam  Vessels  for  the  Purpose  of 
carrying  on  a  Communication  between  any  Towns  or  Ports, 
and  to  take  Tolls  in  respect  of  such  Steam  Vessels, — then 
and  in  every  such  Case  Tolls  shall  be  at  all  Times  charged 
to  all  Persons  equally,  and  after  the  same  Bate  in  respect 
of  Passengers  conveyed  in  a  like  Vessel  passing  between 
the  same  Places  under  like  Circumstances ;  and  no  Bedao- 
tion  or  Advance  in  the  Tolls  shall  be  made  in  fiivonr  of  or 
against  any  Person  using  the  Steam  Vessels  in  consequence 
of  his  having  travelled  or  being  about  to  travel  on  the 
whole  or  anv  Part  of  the  Company's  Railway^  or  not 
having  travelled  or  not  being  about  to  travel  on  any  Paxt 
thereof;  orJn  favour  of  or  against  any  Person  using  the 
Railway  in  consequence  of  his  having  used  or  being  aboot 
to  use,  or  his  not  having  used  or  not  being  aboot  to  jse, 
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the  Steam  Vessels;  and  where  an  aggregate  Sum  is 
charged  by  the  Company  for  Conveyance  ot  a  Passenger 
by  a  Steam  Vessel  and  on  the  Railway,  the  Ticket  shall 
have  the  Amount  of  Toll  charged  for  Conveyance  by  the 
Steam  Vessel  distinguished  from  the  Amount  charged  for 
Conveyance  on  the  Bailway. 

XXXI.  The  Provisions  of  The  Railway  and  Canal  ^pp"^" 
Traffic  Act,  1854,  so  far  as  the  same  are  applicable,  shall  Baiiway 
extend  to  the  Steam  Vessds,  and  to  the  Traffic  carried  on  S?^^*°*^ 
tiiereov.  Act 

XXXII.  The  Company  may  from  Time  to  Time  make  Company 
Bydaws  in  relation  to  Passengers,  Animals,  and  Goods  J^^®*^^ 
conveyed  in  or  upon  the  Steam  Vessels,  and  as  to  the  Byeiaws 
Embarkation  and  Disembarkation  thereof  respectively,  and  (n^'g^'^*" 
uiay  enforce  the  Observance  of  the  same  by  Penalties,  in  vessels. 
the  same  Manner  as  they  may  with  respect  to  Passengers, 
Animals,  and  Goods  conveyed  upon  their  Railway ;  such 
Byeiaws  to  be  sanctioned  and  authenticated  in  the  same    . 
IVfanner  as  is  required  by  any  Special  or  other  Act  with 
respect  to  Byeiaws  relating  to  the  Company's  Railway,  and 

being  published  by  being  painted  on  Boards,  or  printed  on 
Paper  and  pasted  on  Boards,  and  hung  up  or  affixed  and 
continued  on  some  conspicuous  Part  of  every  Steam  Vessel 
and  Landing-place  of  the  Company ;  and  such  Byeiaws, 
and  all  Penalties  in  respect  of  the  Breach  thereof,  shall  be 
enforced  and  recovered  in  the  same  Manner  as  is  provided 
with  respect  to  Byeiaws  relating  to  the  Company's  Railway, 
and  to  Penalties  in  respect  of  the  Breach  thereof. 

XXXni.  All  Tolls  and  Charges  for  the  Steam  Vessels  KecoTery 
due  and  payable  to  the  Company  on  any  Account  whatso-  ^  ^Stress 
ever,  and  all  Costs,  Damages,  and  Expenses  by  the  Special 
A.ct  directed  to  be  paid  in  respect  of  the  Steam  Vessels, 
may  be  levied  by  Distress;  and  in  England  or  Ireland 
any  Justice,  and  in  Scotland  the  Sheriff  uiay,  on  Appli- 
cation by  or  on  behalf  of  the  Company,  issue  his  Warrant 
accordingly. 

The  Justice  or  Sheriff  who  issues  the  Warrant  of  Dis- 
tress may  order  that  the  Costs  of  the  Proceedings  for  the 
liecovery  of  the  Toll  or  Sum  shall  be  paid  by  the  Person 
liable  to  pay  the  Toll  or  Sum,  and  the  Costs  shall  be  ascer- 
tained by  the  Justice  or  Sheriff,  and  shall  be  included  in  the 
Warrant  of  Distress  for  the  Recovery  of  the  Toll  or  Sum. 

XXXIV.  Any  Number  of  Names  and  Sums  may  be  Several 
inclnded  in  any  Warrant  of  Distress  or  Notice  obtained  or  q*™SJ^*^. 
^ven  by  the  Company  for  any  of  the  Purposes  of  this  rant 
JPsLTt  of  this  Act,  or  of  the  Provisions  of  the  Special  Act 
with  respect  to  the  Steam  Vessels^  and  may  be  stated 
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either  in  the  Body  of  the  Warrant  or  Notice,  or  in  a 
Schedule  thereto. 

XXXV.  In  every  Seventh  Year  after  the  passing  of 
the  Special  Act,  reckoned  from  the  First  Day  of  January 
next  after  its  passing,  the  Board  of  Trade,  if  they  are  of 
opinion  that  the  Interests  of  the  Public  are  prejudicially 
affected  by  the  Exercise  of  the  Powers  of  the  CompaDf 
relative  to  Steam  Vessels,  may  give  to  the  Company 
Notice  in  Writing  thereof,  and  of  the  Reasons  on  which 
that  Opinion  is  founded,  and  if  the  Company  does  not 
before  the  Beginning  of  the  then  next  Session  of  Parlia- 
ment make  Provision  to  the  Satisfaction  of  the  Board 
of  Trade  for  Protection  of  the  Interests  of  the  Public, 
or  if  the  Injury  done  to  the  Interests  of  the  Public  is  ia 
the  Opinion  of  the  Board  of  Trade  incapable  of  being 
remedied  by  the  Company,  then  the  Board  of  Trade,  at 
the  Beginning  of  the  Session  of  Parliament  then  next  fol- 
lowing, shall  report  to  both  Houses  of  Parliament  such 
their  Opinion,  and  the  Reasons  on  which  that  Opinion 
is  fonnaed,  and  at  the  Expiration  of  Twelve  Calendar 
Months  after  the  Presentation  to  the  Houses  of  Parliament 
of  that  Report,  the  Powers  of  the  Company  relative  to 
Steam  Vessels,  or  such  of  them  as  are  specified  in  the 
Report,  shall,  unless  Parliament  in  the  meantime  other- 
wise provides,  cease  to  be  exercised. 

Part  V. 
Amalgamation. 

XXXVI.  This  Part  of  this  Act  shall  apply  where  Two 
or  more  Railway  Companies,  respectively  incorporated 
either  before  or  after  the  passing  of  this  Act,  are  amalga- 
mated by  a  Special  Act  hereafter  passed  and  incorporating 
this  Part  of  this  Act. 

XXXVn.  For  the  Purposes  of  this  Part  of  this  Act, 
Companies  shall  be  deemed  amalgamated  by  a  Special 
Act,  in  either  of  the  following  Cases : 

(1.)  Where  by  the  Special  Act  Two  or  more  Companies 
are  dissolved,  and  the  Members  thereof  respec- 
tively are  united  into  and  incorporated  as  a  new 
Company : 
(2.)  Where  by  the  Special  Act  a  Company  or  Com- 
panies is  or  are  dissolved,  and  the  Undertaking 
or  Undertakings  of  the  dissolved  Company  or 
Companies  is  or  are  transferred  to  another  existr 
ing  Company,  with  or  without  a  Change  in  the 
Name  of  that  Company : 
And  in  this  Part  of  this  Act,  such  Special  Act  is  refefred 
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to  as  the  amalgamating  Act ;  the  Company  incorporated 
or  continued  by  or  under  the  amalgamatfng  Act  is  referred 
to  as  the  amalgamated  Company ;  and  the  Time  prescribed 
in  the  amalgamating  Act  for  the  Amalgamation  taking 
effect,  and  if  no  Time  is  prescribed,  then  the  Time  of  the 

;assing  of  the  amalgamating  Act,  is  referred  to  as  the 
'ime  of  Amalgamation. 

XXXVIII.  In    every    Case  of   Amalgamation,   the  Undertak- 
Undertaking,  Railways,   Harbours,  Navigations,  Ferries,  ^°^f*^^ 
Wharfs,   Canals,   Works,   Real  and  Personal   Property,  Companies 
Powers,   Authorities,  Privileges,   Exemptions,   Rights  of  ▼«tediii 
Action  and  Suit,  and  all  other  the  Rights  and  Interests  of  mated 
the  dissolved  Company,  shall,   subject  to  the  Contracts,  Company. 
Obligations,  Debts,  and  Liabilities  of  that  Company,  be- 
come at  the  Time  of  Amalgamation,  and  by  virtue  of  the 
amalgamating  Act,  vested  m  the  amalgamated  Company, 

and  may  and  shall  be  held,  used,  exercised,  and  enjoyed 
by  the  amalgamated  Company  in  the  same  Manner  and  to 
the  same  Extent  as  the  same  respectively  at  the  Time  of 
Amalgamation  are,  or  if  the  amalgamating  Act  were  not 
passed  might  be,  held,  used,  exercised,  and  enjoyed  by  the 
dissolved  Company. 

XXXIX.  The  Special  Acts  relating  to  or  affecting  the  Acta  relat- 
dissolved  Company  or  their  Undertaking  in  force  at  the  ^^^^^^ 
passing  of  the  amalgamating  Act  shall,  except  so  far  as  Companies 
they  are  thereby  expressed  to  be  varied  or  repealed,  remain  ^  *PP^y  ^ 
in  full  Force ;  and  ail  Rights  and  Powers  thereby  conferred  mated* 
on  and  vested  in  the  dissolved  Company  in  relation  to  Ck»mpany. 
their  Undertaking  may  be  enjoyed  and  exercised  by  the 
amalgamated  Company  in  relation  to  the  dissolved  Under- 
taking ;  and  all  Matters  to  be  done,  continued,  or  completed, 

or  which  but  for  the  Amalgamation  would,  might,  or  could 
be  done,  continued,  or  completed,  by  the  dissolved  Com- 
pany, or  their  Directors,  Omcers,  or  Servants,  under  or  by 
virtue  of  those  Acts,  shall  or  may  be  done,  continued,  or 
completed  by  the  amalgamated  Company,  and  their  Direc- 
tors, Officers,  and  Servants,  as  the  Case  may  be;  and 
every  Special  Act,  so  far  as  it  relates  to  or  affects  the  dis- 
solved Company  or  their  Undertaking,  shall  be  read  and 
construed  as  if  the  Name  of  the  amalgamated  Company 
had  been  used  therein  in  relation  to  that  Undertaking 
instead  of  the  Name  of  the  dissolved  Company. 

XL.  Except  as  may  be  otherwise  provided  in  the  Special  Saving 
Act,  all  Debts  and  Money  due  from  or  to  the  dissolved  cuS^*of 
Company,  or  any  Persons  on  their  Behalf,  shall  be  payable  dissolved 
and  paid  by  or  to  the  amalgamated  Company;  and  all  Companiee. 
Tolls,  Rates,  Duties,  and  Money  due  or  payable  by  virtue 
of  any  Act  relating  to  the  dissolved  Company  from  or  to 
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that  Company  shall  be  dae  and  payable  firom  or  to  the 
amalgamated  Company,  and  shall  be  recoverable  from  or  bj 
the  amalgamated  Company  by  the  same  Ways  and  Means, 
and  subject  to  the  same  Conditions^  as  the  same  would  or 
might  have  been  recoverable  from  or  by  the  ^ssolved 
Company  if  the  amalgamating  Act  had  not  been  passed. 

XLl.  All  Deeds,  Conveyances^  Grants,  Assignioents, 
Leases,  Purchases^  Sales^  Mortgages,  Bonds,  Covenants, 
Agreements,  Contracts,  and  Securities  which  befere  the 
Amalgamation  have  been  executed^  made,  or  entered  iato 
by,  with,  to,  or  in  relation  to  the  dissolved  Company,  or 
the  Directors  thereof,  and  which  are  in  force  at  toe  lime 
of  Amalgamation,  and  all  Obligations  and  Liabilities  whidi 
before  the  Amalgamation  have  been  incurred  by  or  to,  cm: 
which  but  for  the  Amalgamation  might  or  would  have 
arisen  in  relation  to,  the  oissolved  Company  or  the  Direc- 
tors thereof,  shall  be  as  valid  and  of  as  full  Force  and 
Effect  in  favour  of,  against,  or  in  relation  to  the  amalga- 
mated Company  as  if  the  same  had  been  executed^  made, 
or  entered  into  by,  with,  or  to,  at  in  relation  to,  or  had 
been  incurred  by  or  to  or  had  arisen  in  relation  to^  the 
amalgamated  Company  by  Name. 

XLIL  AJl  Causes  and  Sights  of  Action  or  Scut  ac- 
crued before  the  Time  of  Amaugamation,  and  then  in  aoy 
Manner  enforceable  by,  for,  or  against  the  dissolved  Com- 
pany, shall  be  and  remain  as  good,  valid,  and  effectual  for  or 
against  the  amalgamated  Company  as  they  would  or  might 
have  been  for  or  against  the  dissolved  Company  affected 
thereby,  if  the  amalgamating  Act  had  not  been  passed. 

XLIII.  Nothing  in  the  amalgamating  Act  or  in  this 
Part  of  this  Act  shall  cause  the  Abatement,  DiscontiniH 
ance,  or  Determination  of  or  in  anywise  prejudicially  affect 
any  Action,  Suit,  or  other  Proceeaing  at  Law  or  in  E^nitjr 
commenced  by  or  against  the  dissolved  Company,  either 
solely  or  jointly  with  any  other  Company  or  with  any 
Person,  before  the  Time  of  Amalgamation,  and  then  pend- 
ing ;  but  the  same  may  be  continued,  prosecuted,  or  en- 
forced by  or  against  the  amalgamated  Company,  either 
solely  or,  as  the  Case  may  require^  jointly  with  such  other 
Company  or  with  such  Person ;  and  all  Persons  eoimnittiDg 
Offences  against  any  of  the  Provisions  of  any  Special  Act 
relating  to  the  dissolved  Company  before  the  Amalgama- 
tion may  be  prosecuted,  ana  all  Penalties  incorrol  bj 
reason  of  such  Offences  may  J>e  sued  for  and  recovered,  is 
like  Manner  in  all  respects  as  if  the  amalgamating  Act  had 
not  been  passed, — the  amalgamated  Company  being  in 
respect  of  all  such  Matters  considered  as  id^tical  with  the 
dissolved  Company. 
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XLIV.  No  Submission  to  Arbitration  of  any  Matter  in  Saviog 
dispute  between  the  dissolved  Company  and  any  other  ^^^J^d 
Company  or  any  Person,  under  which  any  Reference  is  Awards  re- 
pendmg  and  incomplete  at  the  Time  of  Amalgamation,  J^j^fy^ 
and  no  Award  theretofore  made  and  then  remaining  in  Companies. 
force,  shall  be  revoked  or  prejudicially  affected  by  anytuing 
in  the  amalgamating  Act  or  in  this  Part  of  this  Act  con- 
tained ;  but  every  such  Submission  and  Award  shall  be  as 
valid  and  effectual  for  or  against  the  amalgamated  Com- 
pany as  it  would  have  been  for  or  against  the  dissolved 
Company. 

XLV.  All  Works  which  the  dissolved  Company  is  at  Unexecut- 
the  Time  of  Amalgamation  authorized  or  bound  to  execute  ^^^aaob?- 
and  complete,  and  which  are  not  then  executed  or  com-  ed  Com- 
pleted, may  or  shall  (as  the  Case  may  require)  be  executed  j^^^^^ 
or  completed  by  the  amalgamated  Company,  and  for  that  pieted. 
Purpose  the  amalgamated  Company  snail  have  and  be 
subject  to  aU  the  Powers,  Rights,  and  Conditions  which 
were  conferred  or  imposed  upon  the  dissolved  Company, 
and  which  but  for  the  passing  of  the  amalgamating  Act 
might  have  been  exercised  by  or  enforced  against  the  dis- 
solved Company. 

XLVL  Where  the  dissolved  Company  has  under  any  Contracts 
Special  Act  entered  into  any  Contract  for  the  Purchase  of  ^°^J^^ 
or  taken  or  used  any  Lands,  which  at  the  Time  of  Amalga-  into  by 
mation  have  not  been  effectually  conveyed  to  the  dissolved  ^^^^^f^g 
Company,  or  the  Purchase  Money  in  respect  of  which  has  to  be 
not  been  duly  paid  by  the  dissolved  Company, — then  and  executed. 
in  every  such  Case  the  Contract,  if  in  force  at  the  Time  of 
Amalgamation,  shall  thereafter  be  completed  by,  and  such 
Lands  shall  be  conveyed  to,  the  amalgamated  Company, 
or  as  the  amalgamated  Company  directs,  and  the  Purchase 
Money  shall  be  paid  and  applied  pursuant  to  the  Special 
Acts  relating  to  the  dissolve^l  Company ;  and  those  Acts 
shall,  in  relation  to  the  Completion  of  the  Contract  and 
the  Purchase  and  Conveyance  of  the  Lands,  and  the  Pay- 
ment and  Application  of  the  Purchase  Money  in  respect 
thereof,  be  read  and  construed   as  if  the  amalgamated 
Company  were  the  Company   named  in  the  Acts  and 
Contract. 

XLVn.  Where  any  Money  has,  before  the  Time  of  Appiica- 
Amalgamation,  been  paid  by  the  dissolved  Company,  or  is  jjjjj,^y 
thereafter  paid  by  the  amalgamated  Company  under  any  mid  into 
Special  Act  relating  to  the  dissolved  Company,  into  the  ^I^]^*^ 
Bank  of  England^  or  into  One  of  the  incorporated  or 
chartered  Banks  in  Scoilandj  or  into  the  Bank  of  Ireland, 
or  to^ny  Trustee  or  Trustees,  on  account  of  the  Purchase 
of  any  Lands,  or  any  Interest  therein,  or  for  any  Compen- 
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sation  or  Satisfaction,  or  on  any  other  Aecoant,  such 
Money,  or  the  Stocks,  Funds,  or  Securities  in  or  upon 
which  the  same  then  is  or  thereafter  may  be  invested  by 
Order  of  any  Court,  or  otherwise,  and  the  Interest,  Divi- 
dends, and  annual  Produce  thereof,  shall  be  applied  and 
disposed  of  pursuant  to  such  Special  Act ;  and  that  and 
every  other  Act  shall,  in  relation  to  such  Money,  Stocks, 
Funds,  or  Securities,  or  the  Interest,  Dividends,  or  annual 
Produce  thereof,  be  read  and  construed  as  if  the  amalga- 
mated Company  were  the  Company  therein  named  with 
reference  to  the  same  Money,  Stocks,  Funds,  Securities, 
Interest,  Dividends,  or  annual  Produce. 

XLVm.  All  Officers  and  Persons  who,  at  the  Time  of 
Amalgamation,  have  in  their  Possession  or  under  their 
Control  any  Books,  Documents,  Papers,  or  Effects  belong- 
ing to  the  dissolved  Company,  or  to  which  the  dissolv^ 
Company  would  but  for  such  Dissolution  have  been 
entitled,  shall  be  liable  to  account  for  and  deliver  up  the 
same  to  the  amalgamated  Company,  or  to  such  Persons  as 
the  amalgamated  Company  may  appoint  to  receive  the 
same,  in  the  same  Manner,  and  subject  to  the  same  Conse- 
quences on  Refusal  or  Neglect,  as  if  such  Officers  and 
Persons  had  been  appointed  by  and  become  possessed  of 
such  Books,  Documents,  Papers,  or  Effects  for  the  amalga- 
mated Company. 

XLIX.  All  Clerks,  Officers,  and  Servants  who  at  the 
Time  of  Amalgamation  are  in  the  Employment  of  the  dis- 
solved Company  shall  thereupon  become  Clerks,  Officers, 
or  Servants,  as  the  Case  may  be,  of  the  amalgamated 
Company,  with  the  same  Kights,  and  subject  to  the  same 
Obligations  and  Incidents  in  respect  of  such  Employment 
as  they  would  have  had  or  been  subject  to  as  the  Clerks, 
Officers,  or  Servants  of  the  dissolved  Company,  and  shall 
so  continue  unless  and  until  they  respectively  are  duly  re- 
moved from  such  Employment  by  the  amalgamated  Com- 
pany, or  until  the  Terms  of  their  Employment  are  duly 
altered  by  the  amalgamated  Company. 

L.  All  Books  and  Documents  which  would  have  been 
Evidence  in  respect  of  any  Matter  for  or  against  the  dis- 
solved Company  shall  be  admitted  as  Evidence  in  respect 
of  the  same  or  the  like  Matter  for  or  against  the  amajga- 
mated  Company. 

LI.  All  Kesolntions  of  any  General  Meeting  or  Board 
of  Directors  of  the  dissolved  Company,  or  of  any  duly  con- 
stituted and  authorized  Committee  thereof,  so  (ar  as  the 
same  are  applicable  and  remain  in  force,  shall,  notwith- 
standing the  Dissolution,  continue  to  be  c^^erativef  and 
shall  apply  to  the  amalgamated  Company,  and   to  the 
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Directors,  Officers,  and  Servants  of  the  amalgamated 
Company,  until  duly  revoked  or  altered  by  the  amalga- 
mated Company  or  under  their  Authority. 

Ln.  All  Calls  made  by  the  dissolved  Company,  and  Payment 
not  paid  at  the  Time  of  Amalgamation,  shall  be  payable  to  ^'  ^*^ 
and  may  be  enforced  by  the  amalgamated  Company,  as  if 
such  Calls  had  been  made  by  the  amalgamated  Company. 

LIU.  All  Registers  of  Shares,  Stock,  Mortgages,  and  BegUten, 
Bonds  of  the  dissolved  Company,  and   all   Remsters  of  c^^cates 
Transfers  thereof  respectively,  and  all  Shareholders  and  reiatiDgto 
Stockholders  Address  Books,  and  all  Certificates  of  Shares  c^^^es 
or  Stock  of  and  in  the  dissolved  Company,  which  are  valid  to  subsist 
and  subsisting  at  the  Time  of  Amalgamation,  shall  continue  °2^^ 
to  be  valid  and  subsisting,  and  shall  have  the  same  Opera- 
tion and  Effect  as  before  the  Dissolution,  unless  and  until 
new  or  altered  Registers,  Books,  and  Certificates  respec- 
tively are  substituted  in  their  Stead;  and  all  Transfers, 
Sales,  or  Dispositions  of  Stock  or  Shares  made  before  the 
Dissolution  and  not  then  completed,  shall  have  the  same 
Operation  and  Effect  as  if  made  after  the  Dissolution. 

LIY.  All  the  Byelaws,  Rules,  and  Regulations  of  the  Byeiawsto 
dissolved  Company  relating  to  the  Management,  Use,  or  J^"*^  *" 
Control  of  their  Undertaking  shall,  notwithstanding  the  - 
Dissolution,  continue  to  be  in  force  and  applicable  to  and 
in  respect  of  the  Undertaking,  and  shall  and  may  be  en- 
forced by  and  available  to  the  amalgamated  Company  in 
their  own  Name,  as  well  for  the  Recovery  of  Penalties  as 
for  all  other  Purposes,  as  if  the  same  respectively  had  beea 
originally  made  oy  the  amalgamated  Company,  until  the 
Expiration  of  Twelve  Months  after  the  Time  of  Amalga- 
mation, or  until  other  Byelaws,  Rules,  and  Regulations  are 
duly  made  by  the  amalgamated  Company  in  their  Stead, 
whichever  first  happens. 

LY.  Notwithstanding  the  Dissolution  of  the  dissolved  General 
Company,  and  the  Amalgamation,  everything  before  the  If^htfand 
Time  of  Amalgamation  done,  suffered,  and  confirmed  re-  cuims. 
spectively,  under  or  by  virtue  of  any  Special  Act  relating 
to  the  dissolved  Company,  shall  be  as  valid  as  if  the  amal- 
gamating Act  had  not  been  passed ;  and  the  Dissolution 
and  Amalgamation,  and  the  amalgamating  Act,  and  this 
Part  of  this  Act,  respectively,  shall  accordingly  be  subject 
and  without  Prejudice  to  everything  so  done,  suffered,  and 
confirmed  respectively,  and  to  all  Rights,  Liabilities,  Claims, 
and  Demands,  present  or  future,  which  if  the  Dissolution 
and  Amalgamation  had  not  taken  place,  and  the  amalga- 
mating Act  had  not'  been  passed,  would  be  incident  to  or 
consequent  on  anything  so  done,  suffered,  and  confirmed 
respectively ;  and  with  respect  to  all  Things  so  done,  suf- 
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fered,  and  confinned  respectively,  and  to  all  snch  Bights, 
Liabilities^  Claimsy  and  Demands,  the  amalgamated  Com- 
pan  J  shall  to  all  Intents  represent  the  dissolved  Company ; 
and  the  Generality  of  this  present  Provision  shall  not  be 
deemed  to  be  restricted  by  any  other  of  the  Provisions  of 
this  Part  of  this  Act,  or  by  any  Provision  of  the  amalga- 
mating Act  that  does  not  expressly  refer  to  this  present 
Provision,  and  expressly  restrict  the  Operation  thereof. 


Ift  All 
Vict  c.  17. 


Cap.  XOm. 

An  Act  for  consolidating  in  One  Act  certain  Provisumt 
frequently  inserted  in  Acta  relating  to  Waterworks, — 
[2Stk  July  1863.] 

*  Whereas  The  Waterworks  Clauses  Act,  1847,  was 
passed  in  order  to  comprise  in  One  Act  sundry  Provisions 
which  were  at  the  Time  of  the  passing  of  that  Act  usually 
introduced  into  Acts  of  Parliament  authorizing  the  Con- 
struction of  certain  Waterworks : 

^  And  whereas  sundry  Provisions  of  the  like  Nature,  but 
not  comprised  in  the  said  Act,  are  now  frequently  intro- 
duced into  Acts  of  Parliament  relating  to  Waterworks,  and 
it  is  expedient  to  comprise  such  last-mentioned  Provisions 
also  in  One  Act,  and  that  as  well  for  the  Purpose  of  avoid- 
ing the  Necessity  of  repeating  such  Provisions  in  Special 
Acts  relating  to  Waterworks,  as  for  ensuring  greater  Uni- 
formity in  the  Provisions  themselves  :' 

Be  it  therefore  enacted  by  the  Queen'st  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

Preliminary. 

I.  This  Act  may  be  cited  as  The  Waterworks  Clauses 
Act,  1863 ;  and  The  Waterworks  Clauses  Act,  1847,  and 
this  Act  may  be  cited  together  as  The  Waterworks  Clauses 
Acts,  1847  and  1863.  . 
Appiica-  II.  This  Act  shall  apply  to  any  Waterworks  to  which 

and  Inter-*  ^^7  Special  Act  hereafter  passed  and  incorporating  this 
preutionof  Act  relates;  and  every  sucn  Special  Act  is  herein- after 
rerms.        referred  to  as  *  the  Special  Act.' 

Terms  used  in  this  Act  have  the  same  Meanings  as  the 
same  Terms  have  when  used  in  The  Waterworks  Clauses 
Act,  1847. 

The  Provisions  respecting  the  Recovery  of  Penalties  con- 
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tained  in  the  last-mentioned  Act  shall  be  incorporated  with 
this  Act. 

Security  of  Reservoirs, 

And  with  respect  to  the  Security  of  the  Reservoirs  con- 
strncted  by  the  U  ndert&kers,  be  it  enacted  as  follows  : 

in.  Whenever  any  Person  interested  complains  to  Two  Power  for 
Justices  that  any  Reservoir  vconstructed  by  the  Undertakers  ?«»Hce9  to 
is  in  a  dangerous  state,  such  Justices  shall  forthwith  make  to^anger 
inquiry  into  the  Truth  of  the  Complaint ;  or  Two  Justices,  of  Beaer- 
on  their  own  view,  and  without  complaint  by  any  Person, 
may  proceed  under  the  present  Provisions  as  if  a  Complaint 
had  been  so  made  to  them. 

IV.  If,  on  any  such  Inquiry,  the  Justices  are  satisfied  Order  of 
that  the  Complaint  is  well  founded,  and  that  the  Reservoir  ?^*^ff?  '°^ 

•     •  «  '^  11         iT^  •  ••  immeoiaie 

IS  m  a  dangerous  otate,  and  that  the  Danger  is  so  immment  Bepair. 
as  not  to  admit  of  Delay  in  removing  the  Cause  of  Com- 
plaint, they  shall  order  such  Person  as  they  think  fit  to 
enter  on  the  Property  of  the  Undertakers,  and  to  lower 
the  Water  in  the  Reservoir,  and  to  execute  and  do  all  such 
Works  and  Things  as  the  Justices  think  requisite  and 
proper  for  removing  the  Cause  of  Complaint. 

y.  If,  on  any  such  Inquiry,  the  Justices  are  satisfied  Order  of 
that  there  is  good  Cause  of  Complaint,  but  are  not  satisfied  ^j^**^  "" 
that  the  Reservoir  is  in  such  an  imminently  dangerous  takeisto 
State  as  not  to  admit  of  Delay  in  removing  the  Cause  of  !^^^  . 
Complaint,  they  shall  issue  their  Summons  to  the  Under- 
takers  to  answer  the  Complaint ;  and  upon  hearing  the 
Parties,  the  Justices  may,  or  upon  Default  of  Appearance 
of  the  Undertakers,  then  in  their  Absence,  the  Justices 
shall  order  the  Undertakers,  within  such  Period  as  the 
Justices  think  reasonable  and  specify  in  the  Order,  to 
lower  the  Water  in  the  Reservoir,  and  to  execute  and  do 
all  such  Works  and  Things  as  the  Justices  think  requisite 
and  proper  for  removing  the  Cause  of  Complaint. 

If  the  Undertakers  fail  to  execute  or  do  within  that  Order  of 
Period  any  such  Work  or  Thing,  the  Justices  who  made  f^q^o/^ 
the  Order,  or  any  other  Two  Justices,  on  being  satisfied  of  Under-   /* 
such  Failure,  may  either  order  puch  Persons  as  the  Jus-  **^®T"  ^ 
tices  think  fit  to  enter  on  the  Property  of  the  Undertakers, 
and  to  lower  the  Water  in  the  Reservoir,  and  to  execute 
and  do  all  such  Works  and  Things  as  the  Justices  think 
requisite  and  proper  for  removing  the  Cause  of  Coniplaint ; 
or  may,  if  they  think  fit,  by  Orcfer  impose  on  the  Under- 
takers a  Penalty,  not  exceeding  Ten  Pounds,  for  every 
Day  during  which  such  Failure  continues  after  the  making 
of  the  Order  imposing  the  Penalty. 

h. 
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VI.  Any  Order  of  Justices  made  in  any  of  t]ie  Cases 
aforesaid  shall  be  in  Writing  under  their  Hands,  and  may 
be  in  the  Form  set  forth  in  the  Schedale  to  this  Act,  wito 
such  Variations  as  Circumstances  recmire. 

YII.  Any  Person  acting  under  and  in  pursuance  of  any 
such  Order  shall  not  be  deemed  a  Trespasser ;  and  if  any 
Person  wilfully  obstructs  any  Person  lawfully  acting  in 
obedience  to  any  such  Order,  or  wilfully  does,  or  instigates, 
or  suffers  to  be  done,  anything  in  contravention  thereof,  he 
shall  for  every  such  Offence  be  liable  to  a  Penalty  not  ex- 
ceeding Fifty  Pounds. 

VIII.  The  Justices  may  order  all,  or  such  Part  as  they 
think  fit,  of  the  Costs  of  and  incident  to  the  applying  for 
and  obtaining  o^any  such  Order  to  be  paid  by  the  Under- 
takers, and  also  all,  or  such  Part  as  the  Justices  think  fit, 
of  the  Expenses  of  the  Works  and  Things  executed  and 
done  in  pursuance  of  any  such  Order  by  any  Person  other 
than  the  Undertakers,  to  be  paid  by  the  Undertakers  to 
such  Person  as  the  Justices  appoint. 

If  the  Justices  before  whom  tne  Complaint  is  made  think 
that  thei'e  is  no  sufficient  Ground  for  the  Complaint,  they 
may,  if  they  think  fit,  order  the  Complainant  topay  to  the 
Undertakers  the  whole  or  any  Part  of  their  Cfosts  of  or 
incident  to  the  Complaint. 

IX.  If  the  Undertakers  consider  themselves  aggrieved 
by  any  Order  or  Determination  of  Justices  under  the  pre- 
sent Provisions,  they  may  in  like  Manner  and  subject  to 
the  like  Conditions  as  by  The  Railways  Clauses  Consolida- 
tion Act,  1845,  are  provided  in  the  Case  of  Appeals  in 
respect  of  Penalties,  appeal  to  the  Court  of  General  or 
Quarter  Sessions  for  the  County  or  Place  where  the  Cause 
of  Appeal  arises ;  and  that  Court  may,  on  the  Hearing  of 
the  Appeal,  either  affirm  or  quash  the  Order  or  Determina- 
tion, or  make  such  other  Order  in  the  Premises  as  may 
seem  fit,  and  may  make  such  Order  as  to  the  Costs,  both 
of  the  original  Proceedings  and  of  the  Appeal,  as  may  seem 
fit ;  but  the  Order  or  Determination  appealed  against  shall, 
pending  the  Appeal,  continue  in  force. 

X.  Notwithstanding  anything  in  the  Special  Act  con- 
tained, tlie  Undertakers  shall  not  be  liable  to  pay  any 
Damages,  Penalties,  Costs,  Charges,  or  Expenses  for  or  in 
respect  of,  or  be  answerable  or  accountable  for,  any  Diminu- 
tion or  Cessation  of  the  Supply  of  Water,  or  any  other  Breach 
or  Nonperformance  of  their  or  any  of  their  Duties,  Liabili- 
ties, or  Obligations  under  the  Special  Act,  that  may  be  oe^ 
casioned  by  or  result  from  the  Execution  of  any  such  Order. 

XI.  The  present  Provisions  with  respect  to  the  Security 
of  Reservoirs  shall  apply  to  England  and  Ireland;  and  they 
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shall  also  apply  to  Scotland^  subject  to  the  following  Varia- 
tions, namelyy — the  Sheriff  shall  be  deemed  to  be  empowered 
therebvy  as  well  as  Two  Justices ;  and  the  Appeal  given 
shall  he  from  Two  Justices  in  manner  provided  by  Sections 
One  hundred  and  fifty-one  and  One  hundred  and  fifty-two 
of  The  Railways  Clauses  Consolidation  {Scotland)  Act, 
1845>  and  shall  lie  from  a  Sheriff  Substitute  to  the  Sheriff 
Depute,  where  the  Matter  comes  in  the  first  instance  before 
a  Sheriff  Substitute ;  and  in  that  Case  the  Sheriff  Depute 
shall  hear  and  determine  the  Appeal,  and  may  either  con- 
firm, recall,  vary,  or  supersede  the  Order  o^  the  Sheriff 
Substitute  as  he  thinks  proper;  and  the  Costs  of  the 
Appeal  shall  be  in  the  Discretion  of  the  Sheriff;  and  the 
Order  or  Judgment  of  the  Sheriff  in  the  Appeal  shall  be 
final. 

Supply  of  Water. 

And  with  respect  to  the  Supply  of  Water  to  be  furnished 
by  the  Undertakers,  be  it  enacted  as  follows : 

XII.  A  Supply  of  Water  for  domestic  Purposes  shall  Supply  for 
not  include  a  Suppljr  of  Water  for  Cattle,  or  for  Horses,  S^m^u?'' 
or  for  washing  Carnages  where  such  Horses  or  Carriages  Porposee. 
are  kept  for  Sale  or  Hire  or  by  a  Common  Carrier,  or  a 
Supply  for  any  Trade,  Manufacture,  or  Business,  or  for 
watering  Gardens,  or  for  Fountains,  or  for  any  ornamental 
Purpose. 

^lU.  Where  the  Undertakers  are  authorized  by  the  Want  of 
Special  Act  to  supply  Water  for  other  than  domestic  Pur-  ot^er'Silrr 

Soses,  they  shall  not  be  liable,  in  the  Absence  of  express  domestic 
tipulation,   under  any  Agreement  for   the   Supply  of  ^^^J*"^ 
Water  for  other  than  domestic  Purposes,  to  any  Penalty  ^ooaed. 
or  Damages  for  not  supplying  such  Water,  if  the  Want  of  * 
such  Supply  arises  fi*om  Frost,  unusual  Drought,  or  other 
unavoidable  Cause  or  Accident. 

XIV.  Where  the  Undertakers  are  authorized  by  the  Power  to 
Special  Act  to  supply  Water  by  Measure,  they  may  let  for  |^  Hire" 
Iiire  to  any  Consumer  of  Water  so  supplied  any  Meter  or 
Instrument  for  measuring  the  Quantity  of  Water  supplied 
and  consumed,  and  any  Pipes  and  Apparatus  for  the  Con- 
veyance, Beception,  or  Storage  of  the  Water,  for  such 
Remuneration  in  Money  as  may  be  agreed  upon  between 
them  and  the  Consumer,  which  shall  be  recoverable  in  the 
same  Manner  as  Kates  due  to  the  Undertakers  for  Water ; 
and  the  Meters,  Instruments,  Pipes,  and  Apparatus  shall 
not  be  subject  to  Distress  or  to  the  Landlord's  Hypothec 
for  Bent  of  the  Premises  where  the  same  are  used,  or  be 
attached  or  taken  in  Execution  under  any  Process  of  any 
Oourt  of  Law  or  Equity,  or  under  or  in  pursuance  of  any 
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Adjudication  or  Order  in  Bankruptcy,  or  otder  legal  Pro- 
ceedingy  against  or  affecting  the  Consumer  of  the  Water 
or  the  Occupier  of  the  Premises,  or  other  the  Person  in 
whose  Possession  the  Meters,  Instruments,  Pipes,  and 
Apparatus  may  be. 

iV.  The  Officers  of  the  Undertakers  may  enter  any 
House,  Building,  or  Lands  to,  through,  or  into  which 
Water  is  supplied  by  them  by  Measure,  in  order  to  inspect 
the  Meters,  Instruments,  Pipes,  and  Apparatus  for  the 
measuring.  Conveyance,  Reception,  or  Storage  of  Water, 
or  for  the  Purpose  of  ascertaining  the  Quantity  of  Water 
supplied  or  consumed,  and  may  from  Time  to  Time  enter 
any  House,  Building,  or  Lands,  for  the  Purpose  of  remov- 
ing any  Meter,  Instrument,  Pipe,  or  Apparatus  the  Property 
of  the  Undertakers ;  and  if  any  Person  hinders  any  snch 
Officer  from  entering  or  making  such  Inspection,  or  efiect- 
ing  such  Removal,  he  shall  for  every  such  Offence  be  hable 
to  a  Penalty  not  exceeding  Five  Pounds ;  but,  except  with 
the  Consent  of  a  Justice  or  the  Sheriff,  this  Power  of  Entry 
shall  be  exercised  only  between  the  Hours  of  Ten  in  the 
Forenoon  and  Four  in  the  Afternoon. 
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Protection  of  Water. 

And  with  respect  to  the  Waste  or  Misuse  of  the  Water 
supplied  by  or  belonging  to  the  Undertakers,  be  it  enacted 
as  follows : 

XVI.  If  any  Person  supplied  with  Water  by  the  Under- 
takers wrongfully  does  or  causes  or  permits  to  be  done 
anything  in  contravention  of  any  of  the  Provisions  of  the 
Special  Act,  or  wrongfully  faiJs  to  do  anything  which, 
under  any  of  those  Provisions,  ought  to  be  done  for  the 
Prevention  of  the  Waste,  Misuse,  undue  Consumption,  or 
Contamination  of  the  Water  of  the  Undertakers,  they  maj 
(without  Prejudice  to  any  Remedy  against  him  in  respect 
thereof)  cut  off  any  of  the  Pipes  by  or  through  which 
Water  is  supplied  by  them  to  him,  or  for  his  Use,  and 
may  cease  to  supply  nim  with  Water,  so  long  as  the  Canse 
of  Injury  remains  or  is  not  remedied. 

XVII.  If  any  Person  supplied  with  Water  by  the 
Undertakers  wiliully  or  negli^ntly  causes  or  suffers  any 
Pipe,  Valve,  Cock,  Cistern,  Bath,  Soil-pan,  Waterclosct, 
or  other  Apparatus  or  Receptacle  to  be  out  of  repair,  or  to 
be  so  used  or  contrived  as  that  the  Water  supplied  to  him 
by  the  Undertakers  is  or  is  likely  to  be  wasted,  misused, 
unduly  consumed,  or  contaminated,  or  so  as  to  occasion  or 
allow  the  Return  of  ibul  Air,  or  other  noisome  or  impure 
Matter,  into  any  Pipe  belonging  to  or  connected  with  the 
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Pipes  of  the  UndertakerSy  he  shall  for  every  sach  Offence 
be  liable  to  a  Penalty  not  exceeding  Five  Pounds. 

XVm.  If  any  Person —  Penalty  for 

First,  not  having  from  the  Undertakers  a  Supply  of  4pp"?*" 
Water  for  other  than  domestic  Purposes,  uses,  for  Water  con- 
other  than  domestic  Purposes,  any  Water  supplied  to  ^*^  ^ 
him  by  the  Undertakers ;  or  mST 

Secondly,  having  from  the  Undertakers  a  Supply  of 
Water  for  any  other  than  domestic  Purposes,  uses,  for 
any  Purposes  other  than  those  for  which  he  is  entitled 
to  use  the  same,  any  Water  siipplied  to  him  by  the 
Undertakers, — 
he  shall  for  every  such  Offence  be  liable  to  a  Penalty  not 
exceeding  Forty  Shillings,  without  Prejudice  to  the  Kight 
of  the  Undertakers  to  recover  from  him  the  Value  of  the 
Water  misused. 

XIX.  It  shall  not  be  lawful  for  the  O^Tier  or  Occupier  Penalty  for 
of  any  Premises  supplied  with  Water  by  the  Undertakers,  ^*^u!*°^ 
or  any  Consumer  of  the  Water  of  the  Undertakers,  or  any  tion  of 
other  Person,  to  affix  or  cause  or  permit  to  be  affixed  any  ^>P«*- 
Pipe  or  Apparatus  to  a  Pipe  belonging  to  the  Undertakers, 

or  to  a  Communication  or  Service  Pipe  belonging  to  or 
used  by  such  Owner,  Occupier,  Consumer,  or  other  Person, 
or  to  make  any  Alteration  in  any  such  Communication  or 
Service  Pipe,  or  in  any  Apparatus  connected  therewith, 
without  the  Consent  in  every  such  Case  of  the  Under- 
takers ;  and  if  any  Person  acts  in  any  respect  in  contra- 
vention of  the  Provisions  of  the  present  Section,  he  shall 
for  every  such  Offence  be  Jiable  to  a  Penalty  not  exceeding 
Five  Pounds,  without  Prejudice  to  the  Right  of  the  Under- 
takers to  recover  Damages  from  him  in  respect  of  any  In- 
i'nry  done  to  their  Property,  and  without  Prejudice  to  their 
iight  to  recover  from  him  the  Value  of  any  Water  wasted, 
misused,  or  unduly  consumed. 

XX.  If  any  Person,  not  being  supplied  with  Water  by  the  Penalty  for 
Undertakers,  wrongfully  takes  or  uses  any  Water  from  any  y^^ 
Reservoir,  Watercourse,  Conduit,  or  Pipe  belonging  to  the  without 
Undertakers,  or  from  any  Pipe  leading  to  or  from  any  such  -A.gree- 
Reservoir,  Watercourse,  Conduit,  ol*  Pipe,  or  from  any  Cis-  ™*^ 
tern  or  other  like  Place  containing  Water  belonging  to  the 
Undertakers,  or  supplied  by  them  for  the  Use  of  any  Con- 
sumer of  the  Water  of  theUndertakers,  he  shall  for  every  such 
Offence  be  liable  to  a  Penalty  not  exceeding  Five  Pounds. 

Recovery  of  Sates. 

And  with  respect  to  the  Recovery  of  Water  Rates  and 
other  Money,  be  it  enacted  as  follows : 
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B^covery  XXI.  If  any  Person  refuses  or  neglects  to  pay  to  the 
AcUo^  ^^  Undertakers  any  Rate  or  Sum  due  to  them  under  the 
Special  Act,  they  may  recover  the  same,  with  Costs,  m 
any  Court  of  competent  Jurisdiction ;  and  their  Semedy 
under  the  present  Section  shall  be  in  addition  to  their 
other  Remedies  for  the  Recoyery  thereof. 

SCHEDULE. 

Form  of  Order  of  Justices. 

To^.B.of  etc- 

We  the  undersigned,  Two  of  Her  Majesty's  Justices  of 
the  Peace  acting  for  the  [County]  of 
do  hereby  order  and  direct  you  [and  such  Person  and  Per- 
sons as  you  may  reauire  to  aid  and  assist  you  herein],  forth- 
with to  lower  the  Water  in  the  [Aer«  describe  the  JReservoir 
and  the  Extent  to  which  the  Water  is  to  be  lowered]^  and  to 
do  all  such  Works  and  Things  as  are  requisite  to  repair 
and  make  secure  the  said  Reservoir  [and  you  shall  do  as 
little  injury  as  possible  to  the  Property  of  the 

and  for  acting  as  you  are  hereby  directed 
this  shall  be  your  sufficient  Warrant]. 

Given  under  our  Hands  this  Day  of 

One  thousand  eight  hundred  and 

A.B. 
CJ). 


Cap.  C. 

An  Act  to  render  Owners  of  Dogs  in  Scotland  liable  w 
certain  Cases  for  Injuries  done  by  their  Dogs  to  Shegp 
and  Cattle.— I28th  July  1863.] 

^Whereas  it  is  expedient  to  amend  the' Law  as  to  the 

Liability  of  the  Owners  of  Dogs  for  Injuries  done  to  Sheep 

and  Cattle  by  such  Dogs :'  Be  it  therefore  enacted  by  the 

Queen's  mo$t  Excellent  Majesty,  by  and  with  the  Advice 

and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  bj 

the  Authority  of  the  same,  as  follows : 

Not  neces-        I.  In  any  Action  brought  gainst  the  Owner  of  a  Dqg 

M-eyio^      ^^^  Damages  in  consequence  of  Injury  done  by  such  Dog 

Propcnfnty  to  any  Shccp  or  Cattle,  it  shall  not  be  necessary*  f(»:  tbe 

i*njure^  ^     Pursuer  to  prove  a  previous  Propensity  in  suoh  Dog  to 

Sheep,  etc.   injure  Sheep  or  Cattle. 
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11.  The  Occupier  of  any  House  or  Place  or  Premises  in  ^i^o  siiaii 
which  any  Doe  which  has  injured  any  Sheep  or  Cattle  has  be  deemed 
heen  usually  kept  or  permitted  to  live  or  remain  at  the  of  tiie^og. 
Time  of  such  Injury  shall  be  liable  as  the  Owner  of  «uch 
Dog,  unless  the  said  Occupier  can  prove  that  he  was  not 
the  Owner  of  such  Dog  at  the  Time  the  Injury  complained 
of  was  committed,  and  that  such  Dog  was  kept  or  permitted 
to  Uve  or  remain  in  the  said  House  or  Place  or  Premises 
without  his  Sanction  or  Knowledge. 

HI.  This  Act  shall  extend  to  Scotland  only.  Extent  of 

Act 


Cap.  CV. 

An  Act  to  remove  certain  Restrictions  on  the  Negotiaiioh  of 
Promissory  Notes  and  Bills  of  Exchange  under  a  limited 
Sum.— 12m  July  1863.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
•and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows  : 

I.  From  and  after  the  passing  of  this  Act,  the  Act  passed  17  G.  3.  c. 
in  the  Seventeenth  Year  of  the  Reign  of  King  George  the  ^^^^^j,, 
Third,  Chapter  Thirty,  and  so  much  and  such  Part  and  Negotu-" 
Parts  of  any  other  Act  or  Acts  as  continue  or  revive  the  ^^}^. 
said  Act,  or  as  prohibit  or  restrain,  or  impose  any  Penalty  of^^otes 
for  or  on  account  of  the  publishing,  uttering,  or  negotiating  and  BiUs 
in  England  of  any  Promissory  or  other  Note,  not  being  a  iS^ted 
Note  payable  to  Bearer  on  Demand,  Bill  of  Exchange,  Sum,  and 
Draft,  or  Undertaking  in  Writing,  being  negotiable  or  scheduiw 
transferable,  for  the  Payment  of  Twenty  Shillings,  or  above  (C.)  and 
that  Sum  and  less  than  Five  Pounds,  or  on  which  Twenty  JS^s^Vict 
Shillings,  or  above  that  Sum  and  less  than  Five  Pounds,  a  38,  re- 
shall  remain  undischarged,  made,  drawn,  or  endorsed  in  Jj^^otia? 
any  other  Manner  than  as  directed  by  the  said  Act  of  the  tion  in 
Seventeenth   Year  aforesaid,   and  also   the   Seveftteenth  ^{^^^*°^ 
Section  and  Schedules  (C.)  and  (D.)  of  an  Act  passed  in  Notes,  etc ; 
the  Eighth  and  Ninth   Years  of  Her   Majesty's  Reign,  ^pealed. 
Chapter  Thirty-eight,  requiring  or  directing  that  all  such 
Notes,  Bills,  Dr^s,  or  Undertakings  as  aforesaid  which 

shall  be  issued  in  Scotland  shall  be  made,  drawn,  or  endorsed 
according  to  the  Forms  contained  in  the  said  Schedules  re- 
spectively, shall  be  and  the  same  is  and  are  hereby  repealed. 

II.  This  Act  shall  continue  in  force  for  Three  Years,  Term  of 
and  until  the  End  of  the  then  next  ensuing  Session  of  Par-  ^^^ 
liament. 
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As  to  Pun- 
ishmoDt  of 
rrisonere 
for  Miscon- 
duct dnriog 
Kemoval 
from  one 
Prison  to 
aD  other. 


Bentencefl 
of  Penal 
Servitude, 
eta  to  be 
carried  into 
effect  by 
liemoTal  of 
Offender 
from  the 
Bar  to  the 
chief  Local 
Prison. 


Cap.  OIX. 

An  Act  for  remedying  certain  Defects  in  the  Law  relating 
to  the  Removal  of  Prisoners  in  Scotland. — [28^  July 
1863.] 

^  Whereas  it  is  expedient  to  amend  the  Law  for  tbe  Se- 
moval  of  Prisoners  in  Scotland:*  Be  it  enacted  by  tbe 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons^  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  When  any  Prisoner  shall  hereafler  be  received  into  a 
Prison  by  Removal  from  another  Prison,  it  shall  be  lawfiil, 
under  the  Bules  in  force  in  the  Prison  into  which  he  is  so 
received,  to  punish  him  for  any  Misconduct  which  he  may 
have  committed  in  the  Course  of  such  Removal,  or  within 
the  Period  of  Twenty-four  Hours  before  the  Commence- 
ment of  the  same,  as  if  such  Misconduct  had  been  committed 
by  him  within  the  Prison  into  which  he  is  so  received. 

n.  When  by  any  Sentence  of  a  Circuit  Court  of  Justi- 
ciary in  Scotland  an  Offender  is  sentenced  to  Penal  Servi- 
tude, or  to  Imprisonment  for  a  Period  of  Nine  Months  or 
upwards,  such  Sentence  shall  be  deemed  to  be,  and  is  here- 
by declared  to  be,  a  Sentence  which  shall  be  carried  into 
effect  by  the  Removal  of  such  Offender  from  the  Bar  to 
the  chief  Local  Prison  situated  in  the  Town  in  which  such 
Circuit  Court  of  Justiciary  is  then  sitting,  and  by  bis 
Detention  in  such  Prison  until  he  is  removed  therefrom  in 
due  Course  of  Law,  unless  such  Sentence  shall  contain  a 
Clause  that  such  Offender  shall  not  be  detained  in  such 
Prison,  or  shall  only  b^  detained  therein  for  a  Length  of 
Time  specified  in  the  Sentence. 


Cap.  CXII. 

An  Act  to  regulate  the  Exercise  of  Powers  under  Special 
Acts  for  the  Construction  and  Maintenance  of  leUgraphs. 
— [28«A  July  1863.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  bv 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritoal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  tlie  same,  as  follows : 
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Preltfninary, 

L  This  Act  mzy  be  cited  as  The  Telegraph  Act,  1863.    BhortTitie. 

n.  This  Act  shall  apply —  Appiica- 

(1.)  To  every  Company  to  be  hereafter  authorized  by  let  to  S*' 
Special  Act  of  Parliament  to  constract  and  main-  fnture 
tain  Telegraphs :  SS«, 

(2.)  To  eveiT  Company  so  authorized  before  the  passing  and  also, 
of  this  Act  by  any  snch  Special  Act,  notwith-  ^^*  ^ 
standing  anything  in  any  such  Special  Act  con-  Esoep- 
tained, — ^bnt  so  that,  except  as  herein-after  ex-  *'"j*5^*^' 
pressly  provided,  nothing  m  this  Act  shall  give  Telegraph 
to  any  Owner,  Lessee,  or  Occupier  of  Lano,  or  CompameB. 
other  Person,  or  to  any  Body  as  against  any  such 
Company  as  last  aforesaid,  in  respect  of  anything 
lawfully  done  before  the  passing  of  this  Act  by 
such  Company  under  any  such  Special  Act,  any 
further    or   other  Bight,   Power,  Jurisdiction, 
Authority  or  Remedy  than  he  or  they  would 
have  had  if  this  Act  had  not  been  passed:  Pro- 
vided also,  that  nothing  in  this  Act  snail  interfere 
with  the  Maintenance  or  Repair,  under  any  such 
Special  Act,  of  any  Work  lawfully  constructed 
before  the  passing  of  this  Act  by  any  such  Com- 
pany under  any  such  Special  Act,  or  with  the 
mcreasing  of  the  Number  of  the  Wires  forming 
Part  of  any  such  Work ;  and  that  nothing  in  this 
Act  shall  relieve  any  such  Company  from  any 
Obligation  or  Liability  under  any  Agreement 
made  before  the  passing  of  this  Act,  or  shall  make 
lawful  any  WorK  constructed  by  the  Company 
before  the  passing  of  this  Act  which  is  the  Sub- 
ject of  any  PxDceedings  at  Law  or  in  Equity 
pending  at  the  passing  of  this  Act,  or  which  has 
been  constructed  without  such  Consent  as  was 
required  for  the  Construction  thereof  before  the 
passing  of  this  Act. 

HI.   In  this  Act —  Interpreta- 

The  Term  *the  Company*  means  any  Company  to  be  ^^^^^ 
hereafter  authorizea  as  aforesaid  (herein-after  distin-     *™** 
guished  by  the  Term  'future  Company'),  or  any  Com- 
pany already  so  authorized  (herein-after  distinguished 
oy  the  Term  *  existing  Company'): 

The  Term  *  Telegraph '  means  a  Wire  or  Wires  used  for 
the  Purpose  of  Telegraphic  Communication,  with  any 
Casing,  Coatings  Tube,  or  Pipe  inclosing  the  same, 
and  any  Apparatus  connected  therewith  for  the  Pur- 
pose of  Telegraphic  Coomiunication : 
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The  Term  ^Post'  means  a  Post,  Pole,  Standard,  Stay, 
Strut,  or  other  aboveground  Contrivance  for  carrying, 
suspending,  or  supporting  a  Telegraph : 

The  xerm  *  Work'  includes  Telegraphs  and  Posts: 

The  Term  '  Street*  means  a  public  Way  situate  within 
a  City,  Town,  or  Village,  or  between  Lands  continu- 
ously built  upon  on  either  Side,  and  repaired  at  the 
public  Expense,  or  at  the  Expense  of  any  Turnpike  or 
other  public  Trust,  or  ratione  tenurcsy  including  the 
Footpaths  of  such  Way,  and  any  Bridge  forming 
Part  thereof : 

The  Term  ^  public  Koad'  means  a  public  Highway  for 
Carriages  being  repaired  at  the  public  Expense,  or  at 
the  Expense  of  any  Turnpike  or  other  public  Tmst, 
or  ratione  tenurcPy  and  not  being  a  Street,  including 
the  Footpaths  of  such  public  Highway,  and  any  Bridge 
forming  Part  thereof,  and  also  any  Land  by  the  Side 
and  forming  Part  of  such  a  public  Highway,  but  not 
including  a  Railway  or  Canal : 

The  Term  *  Railway '  includes  any  Station,  Work,  or 
Building  connected  with  a  Railway : 

The  Term  '  Canal '  includes  Navigation  or  navigable 
River,  and  any  Dock,  Basin,  Towing-path,  Wnarf, 
Work,  or  Building  connected  with  a  Canal : 

The  Term  ^  Land '  means  Land  not  being  a  Street  or 

f>ublic  Road,  and  not  being  Land  by  the  Side  and 
brming  Part  of  a  public  Road,  and  includes  Land 
laid  out  for  and  proposed  by  the  Owner  to  be  con- 
verted into  a  Street  or  public  Road  : 

The  Term  *Body'  includes  a  Body  of  Trustees  or 
Commissioners,  Municipal  Corporation,  Grand  Jnr\\ 
Board,  Vestrj',  Company,  or  Society,  whether  incor- 
porated or  not ;  and  any  Provision  referring  to  a  Body 
applies  to  a  Person,  as  the  Case  may  require : 

The  Term  *  Person '  includes  Corporation  Aggregate  or 
Sole: 

The  Term  ^  the  Board  of  Trade '  means  the  Liords  of  the 
Committee  of  Her  Majesty's  Privy  Council  for  the 
Time  being  appointed  for  the  Consideration  of  Matters 
relating  to  Trade  and  Foreign  Plantations  : 

The  Term  *  Justice'  means  Justice  of  the  Peace  acting 
for  the  Place  where  the  Matter  requiring  the  Cogni- 
zance of  any  such  Justice  arises : 

The  Term  *  Two  Justices '  means  Two  or  more  Justices 
met  and  acting  together,  or  any  One  Police  Magistrate 
or  Justice  having  by  Law  Authority  to  act  alone  for 
any 'Purpose  with  the  Powers  of  Two  Justices: 

The  Term  <  Sheriff'  means  the  Sheriff  Depute  of  tbe 
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Coanty  or  Ward  of  a  County  in  Scotland^  and  the 
Steward   Depute  of  the  Stewartry  in  Scotland^  in 
which  the  Matter  submitted  to  the  Cognizance  of  the 
Sheriff  arises,  and  includes  the  Substitutes  of  such 
Sheriff  Depute  and  Steward  Depute  respectively. 
lY.  The  Provisions  of  The  Railways  Clauses  Consolida-  Beooveiyof 
tion  Act,  1845,  with  respect  to  the  Recovery  of  Damages  5*1^^ 
not  specially  provided  tor,  and  of  Penalties,  and  to  the  p^!Les,and 
Determination  of  any  other  Matter  referred  to  Justices,  renaitie*. 
and  the  Provisions  of  The  Railways  Clauses  Consolidation 
(Scotland)  Act,  1845,  with  respect  to  the  Recovery  of 
Damages  not  specially  provided  for,  and  to  the  Determina- 
tion of  any  other  Matter  referred  to  the  Sheriff,  or  to 
Justices,  shall,  so  far  as  the  same  are  applicable,  and  save 
so  far  as  the  same  are  inconsistent  with  any  express  Pro- 
vision of  this  Act,  be  incorporated  with  this  Act;  and 
Terms  used  in  those  Provisions  shall  be  interpreted  as  the 
same  Terms  are  directed  to  be  interpreted  in  this  Act. 

y.  The  following  Provisions  shall  apply  to  Notices  and  ProyisioDa 
Consents  under  this  Act :  Koticce 

(1.)  Every  Notice  or  Consent  shall  be  in  Writing  or  andCon- 

Print,  or  partly  in  Writing  and  partly  in  Print :  ^^^ 
(2.)  Any  Notice  to  or  by  the  Company  or  a  Body  having 
the  Control  of  a  Street  or  public  Road,  or  of  the 
Sewerage  or  Drainage  thereunder,  may  be  given 
to  or  by  the  Secretary,  Clerk,  or  Surveyor,  or 
other  like  Officer  (if  any)  of  the  Company  or  of 
such  Body,  as  the  Case  may  be : 
(3.)  Any  Consent  may  be  given  on  such  pecuniary  or 
other  Terms  or  Conditions  (being  in  themselves 
lawful)  or  subject  to  such  Stipulations  as  to  the 
Time  or  Mode  of  Execution  of  any  Work,  or  as 
to  the  Removal  or  Alteration,  in  any  Event,  of 
any  Work,  or  as  to  any  other  Thing  connected 
with  or  relative  to  any  Work,  as  the  Person  or 
Body  giving  Consent  thinks  fit. 

General  Powers  of  Company, 

VI.  Subject  to  the  Restrictions  and  Provisions  herein-  General 
after  contained,   the   Company  may  execute   Works  as  S®^"§^i|''* 

follows :  ^  ^hich  a 

(1.)  They  may  place  and  maintain  a  Telegraph  under  Telegraph 
any  Street  or  public  Road,  and  may  alter  or  re-  n^y^^ 
move  the  same  :  ^^te,  enb- 

(2.)  They  may  place  and  maintain  a  Telegraph  over,  ^trfc-^* 
along,  or  across  any  Street  or  public  Road,  and  tionsofthu 
place  and  maintain  Posts  in  or  upon  any  Street  or     ^^ 
public  Road,  and  may  alter  or  remove  the  same : 
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(3.)  They  may^  for  the  Purposes  aforesaid,  open  or  break 

up  any  Street  or  public  Bead,  and  alter  the 

Position  thereunder  of  ainr  Pipe  (not  being  a 

Main)  for  the  Supply  of  "W  ater  or  Gas : 

(4.)  They  may  place  and  maintain  a  Telq^ph  and 

Posts  under,  in,  upon,  over,  along,  or  across  any 

Land  or  Building,  or  any  Bailway  or  Canal,  or 

any  Estuary  or  Branch  of  the  Sea,  or  the  Shore 

or  Bed  of  any  Tidal  Water,  and  may  alter  or 

remove  the  same : 

Provided  alwa^  that  the  Company  shall  not  be  deemed  to 

acquire  any  Bight  other  than  tnat  of  User  only  in  the  Soil 

of  any  Street  or  public  Boad  under,  in,  upon,  over,  along, 

or  across  which  they  place  anv  Work. 

FroviBion        VII.  In  the  ExcTcise  of  the  Powers  given  by  the  last 

us  to  Com-  foregoing  Section  the  Company  shall  do  as  little  Damage 

pensaUoD.    ^  ^^^  ^^  ^^^  ^^^^  make  full  Compensation  to  all  Bodies 

and  Persons  interested  for  all  Damage  sustained  by  them 
by  reason  or  in  consequence  of  the  Exercise  of  such  Powers, 
the  Amount. and  Application  of  such  Compensation  to  be 
determined  in  manner  provided  by  The  Lands  Glaufies 
Consolidation  Act,  1845,  and  The  Lands  Clauses  Consoli- 
dation {Scotland)  Act,  1845,  respectively,  and  any  Act 
amending  those  Acts,  for  the  Determination  of  the  Amount 
and  Application  of  Compensation  for  Lands  taken  or  in- 
juriously aflPected. 

YIIL  In  the  Exercise  of  the  aforesaid  Powers,  the  Com- 
pany shall  also  be  subject  to  the  following  Bestrictions : 
(1 .)  They  shall  cause  as  little  Detriment  or  Inconvenience 
as  Circumstances  admit  to  the  Body  or  Person  to 
or  by  whom  any  Pipe  for  the  Supply  of  Water 
or  Gas  belongs  or  is  used : 
(2.)  Before  they  alter  the  Position  of  any  such  Pipe  they 
shall  give  to  the  Body  to  whom  the  same  belongs 
Notice  of  their  Intention  to  do  so,  specifying  tbe 
Time  at  which  they  will  begin  to  do  so,  sach 
Notice  to  be  given  Twenty-ibur  Hours  at  least 
before  the  Commencement  of  the  Work  for 
effecting  such  Alteration : 
(3.)  The  Company  shall  not  execute  such  Work  except 
under  the  Superintendence  of  the  Body  to  whom 
such  Pipe  belongs,  unless  such  Body  refuses  or 
neglects  to  give  such  Superintendence  at  the 
Time  specified  in  the  Notice  for  the  Commence- 
ment of  the  Work,  or  discontinues  the  same  dur- 
ing the  Work ;  and  the  Company  shall  execnfte 
such  Work  to  the  reasonable  Satisfaction  of  such 
Body: 


Froyision 
as  to  Gas 
and  Water 
Pipes. 
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(4.)  The  Company  shall  pay  all  reasonable  Expenses  to 
which  snch  Body  may  be  put  on  aoooont  of  such 
Superintendence : 
And  the  Boay  to  whom  any  such  Pipe  belongs  may,  when 
and  as  Occasion  requires,  alter  the  JPosition  of  any  Work 
of  the  Company  already  constructed,  or  to  be  hereafter 
constructed,  under,  in,  or  upon  a  Street  or  public  Bead, 
on  the  same  Conditions  as  are  by  the  last  foregoing  and 
present  Sections  imposed  on  the  Company  in  relation  to 
such  a  Body,  mtUatis  mtUandia. 

Restrictions  as  to  Telegraphs  under  Streets  and  public  Roads, 

IX.  The  Company  shall  not  place  a  Telegraph  under  Nottopiaoe 
any  Street  within  the  Limits  of  the  District  over  which  j^l^^^  "* 
the  Authority  of  the  Metropolitan  Board  of  Works  ex-  streets  in 
tends,  or  of  any  City  or  Municipal  Borough  or  Town  andul^e* 
Corporate,  or  of  any  Town  having  a  Population  of  Thirty  Towns 
thousand  Inhabitants  or  upwards  (according  to  the  latest  oonMnt 
Census),  except  with  the  Consent  of  the  Bodies  having  the 
Control  of  the  Streets  within  such  respective  Limits. 

X.  Where  the  Company  has  obtamed  Consent  to  the  ^«ptiii 
placing,  or  by  virtue  of  the  Powers  of  the  Company  under  of^^^ 
this  Act  intends  to  proceed  with  the  placing,  of  a  Telegraph  EP"^ 
under  a  Street  or  public  Road,  the  Depth,  Course,  and  be^^reed 
Position  at  and  in  which  the  same  is  to  be  placed  shall  be  on  between 
settled  between  the  Company  and  the  following  Bodies :       bm^^Au- 

The  Body  having  the  Control  of  the  Street  or  public  thority  and 

Roftd  •  Company, 

•"""^^  •  or  else  to 

The  Body  having  the  Control  of  the  Sewerage  or  Drain-  be  deter- 
age  thereunder :  ^^r^ 

But  if  such  Settlement  is  not  come  to  with  any  such  Body,  Sheriff. 
the  following  Provisions  shall  take  effect : — 

(1.)  The  Company  may  give  to  such  Body  a  Notice 
speciiymg  the  Depth,  Course,  and  Position  which 
ttie  Company  desires : 

(2.)  If  the  Body  to  whom  such  Notice  is  given  does  not, 
within  Twenty-eight  Days  after  the  giving  of 
such  Notice,  give  to  the  Company  a  Counter- 
Notice  objecting  to  the  Proposal  of  the  Company, 
and  specifying  the  Depth,  Course,  and  Position 
which  such  Body  desires,  they  shall  be  deemed 
to  have  agreed  to  the  Proposal  of  the  Company : 

(3.)  In  the  event  of  ultimate  Difference  between  the 
Company  and  such  Body,  the  Depth,  Course, 
and  Position  shall  be  determined  in  England  or 
Ireland  by  Two  Justices,  and  in  Scotland  by  Two 
Justices  or  the  Sheriff. 
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XI.  Every  undergroand  Tube  or  Pipe  of  the  Company 
shall  be  so  marked  as  to  distingaish  it  from  Tubas  or  ripes 
of  every  other  Company. 

XIL  The  Company  shall  not  place  a  Telegraph  over, 
along,  or  across  a  Street  or  public  Boad,  or  a  Post  in  or 
upon  a  Street  or  public  BoaUy  except  with  the  Consent  of 
the  Body  having  the  Control  of  such  Street  or  public 
Koad ;  and  where  a  public  Road  passes  through  or  by  the 
Side  of  any  Park  or  Pleasure  Grounds,  and  where  a  public 
Koad  crosses,  by  means  of  a  Bridge  or  Viaduct,  or  abats 
on  any  ornamental  Water  belonging  to  any  Park  or 
Pleasure  Grounds,  and  where  a  public  Koad  crosses  or 
abuts  on  a  private  Drive  through  any  Park  or  Pleasure 
Grounds,  or  to  any  Mansion,  the  Company  shall  not,  with- 
out, or  otherwise  than  in  accordance  with,  the  Consent  of 
the  Owner,  Lessee,  and  Occupier  of  such  Park,  Pleasure 
Grounds,  or  Mansion,  place  any  Work  above  Ground  on 
such  public  Koad. 

XIII.  Where  any  Landowner  or  other  Person  is  liable 
for  the  Repair  of  any  Street  or  public  Koad  (notwithstand- 
ing that  the  same  is  dedicated  to  the  Public),  the  Company 
shall  not  place  any  Work  under,  in,  upon,  over,  along,  or 
across  such  Street  or  public  Road,  except  with  the  Consent 
of  such  Landowner  or  other  person,  in  addition  to  the  Con- 
sent of  the  Body  having  the  Control  of  such  Street  or  pnblic 
Road,  where  under  this  Act  such  last-mentioned  Consent 
is  required :  Provided,  that  where  the  Company  places  a 
Telegraph  across  or  over  any  Street  or  public  Road  they 
shall  not  place  it  so  low  as  to  stop,  hinder,  or  interfere  with 
the  Passage  for  any  Purpose  whatsoever  along  the  Street 
or  public  Road. 
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Removal  of  Works  affecting  Streets  and  pubUc  JRoadt. 

XIV.  In  the  following  Cases — 

(I.)  If  any  Part  of  the  Company's  Works  is  abandoned, 
or  suffered  to  fall  into  Decay ; 

(2.)  Kthe  Company  is  dissolved,  or  ceases  for  Six  Months 
to  carry  on  Business, 
the  Body  having  the  Control  of  any  Street  or  public  Bead, 
or  the  Owner  of  any  Land  or  Building  afifected  (in  the 
former  Case)  by  such  Part  of  the  Company's  Works  as 
aforesaid,  or  (in  the  latter  Case)  by  any  of  the  Company's 
Works,  mav  give  Notice  to  the  Company,  or  leave  a  Notioe 
at  the  last  known  Office  or  Place  ot  Business  of  the  Com- 
pany, to  the  Effect  that  if  such  Works  as  are  specified  to 
the  Notice  are  not  removed  within  One  Month  after  the 
Notice  given  or  lef t,  the  same  will  be  removed  by  the  Bodjr 
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having  rach  Control,  or  by  snch  Owner ;  and  in  eyery  snch 
Case,  unless  such  Works  are  removed  accordingly,  the 
Body  having  such  Control  or  such  Owner  may,  without 
Prejudice  to  any  Remedy  against  the  Company,  remove 
snch  Works,  or  any  Part  thereof^  and  sell  the  Materials 
thereof  or  of  any  Part  thereof,  and,  out  of  the  Proceeds  of 
such  Sale,  reimburse  themselves  their  Expenses  relative  to 
such  Notice,  Removal,  and  Sale,  and  consequent  thereon 
(rendering  the  Overplus,  if  any,  to  the  Company),  and 
may  recover  any  unpaid  Residue  of  such  Expenses  from 
the  Company.  The  present  Section  shall  apply  to  an 
existing  Company,  in  respect  of  any  Work  already  con- 
structed or  to  be  hereafter  constnicted,  as  well  as  to  a 
future  Company. 

XV.  In  case  the  Body  having  the  Control  of  any  Street  ^°  ®^*2*  ^' 
or  public  Road  at  any  Time  hereafter  resolves  to  alter  the  of  street  or 
Line  or  Level  of  any  Portion  of  such  Street  or  Road  under^  Road,Com- 
in,  upon,  over,  along,  or  across  which  any  Work  of  the  ^oJe  and^' 
Company  constructed  either  before  or  after  the  passing  of  ^^  *^® 
this  Act  is  placed,  the  Company  shall  from  Time  to  Time  ^n^er  or 
be  bound,  on  receiving  One  Month*s  Notice  of  such  in-  over  the 
tended  Alteration,  and  at  their  own  Expense,  to  remove  "*"^ 
such  Work,  and  to  replace  the  same  in  such  Position  and 
Manner  in  all  respects  as  may  be  required  by  such  Body, 

or,  in  the  event  of  Difference  between  such  Body  and  the 
Company,  in  such  Position  and  Manner  in  all  respects  as 
may  be  determined  in  England  or  Ireland  by  Two  Justices, 
and  in  Scotland  by  Two  Justices  or  the  Sheriff*. 

XVI.  Where  the  Company  has,  before  the  passing  of  Removal  of 
this  Act,  placed  Posts  in  or  upon  a  Street  or  puoHc  Road,  pJJ^^®"*" 
and  the  Body  having  the  Control  of  the  Street  or  Road  placed  be- 
considers  the  Position  of  any  such  Post  to  be  dangerous  or  i°™^^Jg 
inconvenient,  the  following  Provisions  shall  take  effect : —    Act 

(1.)  Such  Body  may  give  to  the  Company  a  Notice 
requiring  them  to  remove  or  alter  the  Position  of 
such  Post,  and  specifying  the  Grounds  of  such 
Requisition : 

(2.)  The  Company  either  shall,  within  Fourteen  Days 
after  Receipt  of  such  Notice,  remove  or  alter  the 
Position  of  the  Post  in  accordance  with  the 
Notice ;  or  else,  if  they  do  not  intend  to  remove 
or  alter  the  Position  of  the  Post  in  accordance 
with  the  Notice,  shall,  within  One  Week  after 
Receipt  of  the  Notice,  deliver  to  such  Body  a 
Counter-Notice,  specifying  their  Objection  to 
such  Removal  or  Alteration  : 

(3.)  Such  Body  may  send  Copies  of  the  Notice  and 
Counter-Notice  to  the  Board  of  Trade : 
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(4.)  As  8oon  as  maybe  after  Receipt  of  sach  Copies,  the 
Board  of  Trade  shall  (unless  the  Difierence  be- 
tween the  Body  giving  the  Notice  and  the  Com- 
pany is  arranged)  make  Inqniry  and  Examinatioo, 
and  hear  anddetermine  the  Matter  of  Ae  Notice 
and  Counter-Notice : 

(5.)  On  hearing  any  snch  Matter,  the  Board  of  Trade 
may  direct  that  the  Company  shall  comply  with 
the  Notice,  wholly  or  in  part,  or  saUect  to  any 
SQch  Modifications  as  the  Board  of  Trade  prs- 
scribes,  or  on  condition  that  the  Body  giying  the 
Notice  shall  afibrd  to  the  Company  w  reasonable 
and  proper  Facilities  in  their  Power  for  substitnt- 
ing  some  other  Work  for  that  to  which  the  Notice 
relates,  or  on  any  such  other  Condition  as  to  the 
Board  of  Trade  seems,  according  to  the  Gircomr 
stances  of  the  Case,  just  and  expedient,  and  the 
Expenses  incurred  in  or  about  such  Bemoval  or 
Alteration  shall  be  borne  and  paid  by  the  Ccmd- 
pany  or  by  the  Body  giving  the  Notice,  or  partly 
by  one  and  partly  by  the  other,  as  to  the  Board 
of  Trade  seems,  according  to  the  Circumstances 
of  the  Case,  just  and  expedient,  the  Amount  of 
such  Expenses  to  be  determined  in  case  of 
Diflference  by  the  Board  of  Trade. 

Restrictions  as  to  the  opening  of  Streets  and  pvblic 

lioad^. 

streets  and  XYII.  Subject  to  any  special  SUpulations  made  with  a 
p^bUc  Company  by  tne  Body  havmg  the  Control  of  a  Street  or 
opened^  pubhc  Road,  and  to  any  Determinations,  Orders,  oe  Direc^ 
oni^  after  tions  of  the  Justices  or  Sheriff  as  aforesaid,  where  the 
unl^^  ^^  Company  proceeds  to  open  or  break  up  a  Street  or  public 
SuperiD.  Road,  the  following  Provisions  shall  take  effect : — 
tendency.         ^jj   rpj^^  Company  shall  give  to  the  Bodies  between 

whom  respectively  and  the  Company  the  Depth, 
Course,  and  Position  of  a  Telegraph  under  aoch 
Street  or  public  Road  are  herein-before  required 
to  be  settled  or  determined.  Notice  of  their  In- 
tention to  oipen  or  break  up  such  Street  or  public 
Road,  specifying  the  Time  at  which  they  will 
begin  to  do  so, — sudi  Notice  to  begrven,  m  the 
Case  of  an  underground  Work,  1^  Days  at 
least,  and  in  the  Case  of  an  abovegiomid  Work 
Five  Days  at  least,  before  Ae  Commencement  of 
the  Work ;  except  in  case  of  Ema'gency,  in 
which  Case  Notice  of  the  Work  proposed  shall 
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be  given  as  soon  as  may  be  after  the  Commence- 
ment thereof: 
(2.)  The  Company  shall  not  (save  in  case  of  Emergency) 
open  or  break  up  any  Street  or  public  Koad, 
except  under  the  Superintendence  of  the  Bodies 
to  whom  respectively  Notice  is  by  the  present 
Section  required  to  be  given,  unless  such  Bodies 
respectively  refuse  or  neglect  to  give  such  l^uper- 
intendence  at  the  Time  specified  in  the  Notice 
for  the  Commencement  of  the  Work,  or  discon- 
tinue the  same  during  the  Work : 
(3.)  The  Company  shall  pay  all  reasonable  Expenses  to 
which  such  Bodies  respectively  may  be  put  on 
account  of  such  Superintendence. 
XVm.  Subject  to  any  such   special   Stipulations  as  stroetsand 
aforesaid,  after  the  Company  has  opened  or  broken  up  a  §|J^|obe 
Street  or  public  Boad  they  shall  be  under  the  following  netoced 
further  Obligations :—  f^^  ^^•P* 

(1.)  They  shall,  with  all  convenient  Speed,  complete  the  for  mz 
Work  on  account  of  which  they  opened  or  broke  MobUm. 
up  the  same,  and  fill  in  the  Ground,  and  make 
good  the  Surface,  and  generally  restore  the  Street 
or  public  Road  to  as  good  a  Condition  as  that 
in  which  it  was  before  being  opened  or  broken 
up,    and  carry  away  all    Rubbish    occasioned 
thereby : 
(2.)  They  shall  in  the  meantime  cause  the  Place  where 
the  Street  or  public  Road  is  opened  or  broken  up 
to  be  fenced  and  watched,  and  to  be  properly 
lighted  at  Night : 
(3.)  They  shall  pay  all  reasonable  Expenses  of  keeping 
the  Street  or  public  Road  in  good  Repair  for 
Six  Months  after  the  same  is  restored,  so  far  as 
such  Expenses  may  be  increased  by  such  opening 
or  breaking  up : 
If  the  Company  fails  to  comply  in  any  respect  with  the  Penalty. 
Provisions  of  the  present  Section,  they  shall  for  every  such 
Offence  (without  Prejudice  to  the  Right  of  any  Person  to 
enforce  specific  Performance  of  the  Requirements  of  this 
Act,  or  to  any  other  Remedy  against  them)  be  liable  to  a 
Penalty  not  exceeding  Twenty  Pounds,  and  to  a  further 
Penalty  not  exceeding  Five  Pounds  for  each  Day  during 
which  any  such  Failure  continues  after  the  First  Day  when 
such  Penalty  was  adjudged ;  and  any  such  Penalty  shall 
(notwithstanding  anvthing  herein-before,  or  in  any  Act 
relating  to  Municipal  Corporations,  or  to  the  Metropolitan 
Police  Force,  or  in  any  other  Act^  contained)  go  and  be- 
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long  to  the  Body  having  the  Oontrol  of  the  Street  or  public 
Boad,  and  shall  form  Part  of  the  Funds  applicable  by.  them 
to  the  Maintenance  of  the  Street  or  public  Road« 
Power  to         XIX.  Whenever  the  permanent  Surface  or  Soil  of  any 
^^2u-     'S*™^*  ^^  public  Boad  is  oroken  up  or  opened  by  the  Com- 
thoritiee  to   pAuy,  it  shall  be  lawful  for  the  Body  having  the  Control  of 
Work^and  *^®  Street  or  Road,  in  case  they  think  it  expedient  so  to 
charge  the    do,  to  fill  in  the  Ground,  and  to  makd  good  the  Pavement 
to^EeOo"     ^^  Surface  or  Soil  so  broken  np  or  opened,  and  to  carry 
pany.       '  sway  the  Kubbish  occasioned  thereby,  instead  of  permitting 
such  Work  to  be  done  by  the  Company ;  and  the  Costs 
and  Expenses  of  filling  in  such  Gronnd,  and  of  making 
good  the  Pavement  or  Soil  so  broken  up  or  opened,  shall 
be  repaid  on  Demand  to  the  Body  having  the  Control  of 
the  Street  or  Road  by  the  Company,  and  m  default  there- 
of may  be  recovered  by  the  Body  having  the  Control  of 
the  Street  or  Road  firom  the  Company  as  a  Penalty  is  or 
may  be  recoverable  from  the  Company. 
Beetrio-  XX.  The  Company  shall  not  stop  or  impede  Traffic  in 

impeS^  any  Street  or  public  Road,  or  into  or  out  of  any  Street  or 
ments  to  public  Road,  rarther  than  is  necessary  for  the  proper  Exe- 
Trafflo.  cution  of  their  Works.  They  shall  not  close  against  Traffic 
more  than  One  Third  in  Width  of  any  Street  or  public 
Road,  or  of  any  Way  opening  into  any  Street  or  public 
Road,  at  One  Time;  and  in  case  Two  Thirds  of  sach 
Street  or  Road  are  not  wide  enough  to  allow  Two  Car- 
riages to  pass  each  other,  they  shall  not  occupy  with  their 
Works  at  One  Time  more  than  Fifty  Yards  in  Length  of 
the  One  Third  thereof,  except  with  the  special  Consent  of 
the  Body  having  the  Control  thereof. 

Restrictions  as  to  Works  affecting  private  or  Crown  Property. 

As  to  XXI.  The  Company  shall  not  place  any  Work  by  the 

affecSit  '^'^®  ®^  ^°y  Land  or  Building,  so  as  to  stop,  hinder,  or 
Crown  interfere  with  Ingress  or  Egress  for  any  Purpose  to  or 
Property,  g^m  ^^  game,  or  place  any  Work  under,  in,  upoi^^  over, 
along,  or  across  any  Land  or  Building,  except  with  the 
previous  Consent  in  eveiy  Case  of  the  Owner,  Lessee,  and 
Occupier  of  such  Land  or  Building,  which  Consent,  in 
case  of  any  Land  or  Building  belonging  to  or  enjoyed  by 
the  Queen's  most  Excellent  Majesty  in  right  of  Her 
Crown,  may  be  given  by  the  Commissioners  for  the 
Time  being  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  One  of  them  on  behalf  of  Her  Majesty : 
Provided  always,  that  with  respect  to  Lands  and  Buildin^^ 
situate  within  the  Limits  of  the  District  over  which  the 
Authority  of  the  Metropolitan  Board  of  Works  extends 
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2ia«b-after  referred  to  aa  the  Metropolis),  or  within  the 
imits  of  any  City  or  Municipal  Borough  or  Town  Cor- 
porate, or  any  Town  having  a  Population  of  Thirty  thou- 
sand Inhabitants  or  upwards,  according  to  the  latest  Census 
(herein-after  referred  to  as  a  City  or  large  Town),  if  the 
Body  having  the  Control  of  any  Street  m  the  Metropolis 
or  a  City  or  large  Town,  consents  to  the  placing  of  Works 
by  the  Company  in,  upon,  over,  along,  or  across  that 
Sixeet,  then  and  in  every  such  Case  that  Consent  shall 
(unless  it  is  otherwise  provided  by  the  Terms  thereof)  be 
8u£Sicient  Authority  for  the  Company,  without  any  further 
Consent,  except  as  to  any  Land  or  Building  belonging  to 
or  enjoy^  by  Her  Majesty  in  right  of  Her  Crown,  to  place 
and  maintain  a  Telegraph  over,  alongi  or  across  anv  Build- 
ing adjoining  to  or  near  the  Street,  and  situate  within  the 
Limits  of  the  District  over  which  the  Powers  of  the  con- 
senting Body  extend,  or  over,  along,  or  across  any  Land, 
not  being  laid  out  as  Building  Land,  or  not  being  a  Garden 
or  Pleasure  Ground,  adjoining  to  or  near  the  Street  and 
situate  within  the  same  Limits,  subject  nevertheless  to  the 
following  Provisions : — 

(1.)  Twenty-one  Davs  at  least  before  the  Company 
proceeds  to  place  a  Telegraph  by  virtue  of  the 
Authority  so  conferred,  they  shall  publish  a 
Notice  stating  they  have  obtained  the  Consent 
of  such  Body  as  aforesaid,  and  describing  the 
intended  Course  of  such  Telegraph : 
(2.)  Where  the  Company  by  virtue  of  the  Authority  so 
conferred  places  a  Telegraph  directly  over  any 
Dwelling  House,  they  shall  not  place  it  at  a  less 
Height  above  the  Roof  thereof  than  Six  Feet,  if 
the  Owner,  Lessee,  or  Occupier  thereof  objects 
to  their  placing  it  at  a  less  Height : 
(3.)  If  at  any  Time  the  Owner,  Lessee,  or  Occupier  of 
any  Building  or  Land  adjoining  to  a  Building, 
directly  over  which  Building  or  Land  the  Com- 
pany by  virtue  of  the  Authority  so  conferred 
places  a  Telegraph,  desires  to  raise  the  Building 
to  a  greatei*  Height,  or  to  extend  it  over  such 
Land,  the  Company  shall  increase  the  Height  or 
otherwise  alter  the  Position  of  the  Telegraph,  so 
that  the  same  may  not  interfere  with  the  raising 
or  Extension  of  Uie  Building,  within  Fourteen 
Days  after  receiving  from  the  Owner,  Lessee,  or 
Occupier,  a  Notice  of  hb  Intention  to  raise  or 
extend  the  Building,  or  in  case  of  Difference 
between  the  Company  and  the  Owner,  Lessee, 
or  Occupier  as  to  his  Intention,  then  within 
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Fourteen    Days    after  receiring  a  Certificate, 
signed  bj  a  Justice  of  the  Peace,  certifying  that 
he  is  satisfied  of  the  Intention  of  the  Owner, 
Lessee,    or    Occupier  to   raise  or  extend  the 
Building : 
(4.)  The  Company  shall  make  full  Compensation  to  the 
Owner,  Lessee,  and  Occupier  of  any  Land  or 
fiuilding  over,  along,  or  across  which  the  Com- 
pany by  virtue  of  the  Authority  so  conferred 
places  a  Telegraph,  and  which  may  be  shown  to 
DO  in  any  respect  prejudicially  affected  thereby, 
the  Amount  of  such  Compensation  to  be  deter- 
mined in  manner  provided  by  the  said  Lands 
Clauses  Consolidation  Acts  respectively  and  any 
Act  amending  those  Acts  for  the  Determination 
of  the  Amount  of  Compensation  with  respect  to 
Lands  injuriously  affected : 
Provided  also,  that  the  Consent  of  any  Person  occupying 
as  a  Tenant  from  Year  to  Year  only  shall  not  be  required, 
.  nor  shall  any  Person  so  occupying  be  entitled  to  such 
Compensation  as  aforesaid. 
Company         XXII.  Subject  and  without  Prejudice  to  the  foregoing 
Teie^iwhs  Provisions,  the  Company  shall  not  place  a  Telegraph  above 
above  Grouud,  or  a  Post,  within  Ten  Yards  of  a  Dwelling  House, 

^"d^MtB,    ^^  place  a  Telegraph  above  Ground,  across  an  Avenue  or 
within         Approach  to  a  Dwelling  House,  except  subject  and  accord- 
gf*J^     .  ing  to  the  following  Restrictions  and  Provisions  : — 
Dwelling         (!•)  They  shall  in  each  such  Case  obtain  the  Consent  of 
H<w«»,  the  Occupier  (if  anj)  of  such  Dwelling  House, 


Consent  of  &nd  if  there  is  no  Occupier,  then  of  the 

Oconpier,  entitled  to  Possession,  and  if  there  Is  none,  then 

^^  of  the  Owner : 

(2.)  The  Consent  of  an  Occupier  shall  be  effective  only 
during  the  Continuance  of  his  Occupation : 

(3.)  On  the  Termination  of  the  Occupation  of  any  Oc- 
cupier the  Lessee  or  Owner  entitled  to  Posses- 
sion, if  he  did  not  consent  to  the  placing  of  the 
Telegraph  or  Post,  may  give  Notice  to  the  Com- 
pany that  he  reauires  it  to  be  removed : 

(4.)  The  Company  shall  remove  the  same  accordingly 
within  One  Month  after  receiving  such  Notice : 

(5.)  If  any  Question  arises  between  a  Lessee  or  Owner 
and  the  Company  as  to  such  Removal,  or  the 
Time  or  Mode  thereof,  the  same  shall  be  referred 
to  the  Determination  in  England  or  Ireland  oi 
Two  Justices,  and  in  Scotland  of  Two  Justices 
or  the  Sheriff,  which  Justices  or  Sheriff  may 
give  such  Directions  as  to  such  Removal,  md 
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the  Time  and  Mode  thereof,  as  may  seem  reason- 
able, and  may  impose  on  the  Company  for  not 
carrying  such  Directions  into  effect  such  Penalty 
not  exceeding  Five  Pounds  a  Day  as  may  seem 
just. 

XXIII.  Before  the  Company  proceeds  to  place  a  Tele-  ?*****^*^ 
graph  over,  along,  or  across  a  Street  (not  being  a  Street  li^iSd,  and 
m  the  Metropolis  or  in  a  City  or  large  Town),  or  a  pablic  Je^at. 
Koad,  or  to  place  Posts  in  or  upon  a  Street  (not  being  such  Hww^f 
a  Street  as  aforesaid)  or  a  public  Road,  they  shall  publish  intended 
a  Notice  stating  that  they  have  obtained  the  Consent  in  SoniT*^^ 
that  Behalf  of  the  Body  having  the  Control  of  the  Street  Street  or 
or  public  Road,  and  describing  the  intended  Course  of  the  l^^^ftep 

Telegraph, —  Consent  of 

(1.)  By  affixing  such  Notice  on  some  conspicuous  Places  1^*^^. 
by  the  Side  of  the  Part  of  the  Street  or  Road  af-  thorf^  ob- 
fected,  at  Distances  of  not  more  than  One  Mile  *»i»®i 
apart: 
(2.)  By  leaving  such  Notice  at  every  Dwelling  House 
fronting  on  the  Part  of  the  Street  or  Road  af- 
fected, and  being  within  Fifty  Feet  thereof: 
(3.)  By  inserting  such  Notice  as  an  Advertisement  once 
at  least  in  each  of  Two  successive  Weeks  in  some 
One  and  the  same  local  Newspaper  circulating  in 
the  Neighbourhood  of  the  Part  of  the  Street  or 
Road  affected : 
And  they  shall  not  so  place  any  such  Telegraph  or  Post 
until  the  Expiration  of  Twenty-one  Days  from  the  last 
Publication  of  such  Advertisement. 

XXIV.  At  any  Time  during  such  Twenty-one  Days  Power  to 
the  Owner,  Lessee,  or  Occupier  of  any  Land  or  Building  occupieTof 
adjoining  to  either  Side  of  such  Street  or  Road  may  give  adjoining 
to  the  Company  Notice  of  his  Objection  to  their  intended  B*SdinKto 
Works  as  prejudicially  affectin£r  such  Land  or  Building,  object. 
and  send  to  the  Board  of  Trade  a  Copy  of  his  Notice  of 
Objection. 

XXV.  Until  such  Objection  is  settled,  or  is  determined  V^^  ^^ 
in  manner  herein-after  provided,  the  Company  shall  not  J^ued 
execute  that  Part  of  their  intended  Works  to  which  the  J^^^ 
Objection  relates.  f 

XXVI.  As  soon  as  may  be  after  the  Receipt  of  such  f**™^*' 
Copy  of  Notice  of  Objection,  the  Board  of  Trade  shall  inquiry  to 
(unless  the  Difference  between  the  Company  and  the  Per-  feJ^J^f^^ 
son  objecting  is  arranged)  make  Inquiry  and  Examination,  Trade. 
and  hear  and  determine  the  Matter  of  the  Objection. 

XXVII.  On  hearing  any  such  Objection  the  Board  of  Powers  of 

Trade—  S^^°' 

J.raae  Trade  re- 

(1.)  may  allow  the  Objection,  wholly  or  in  part ;  or  epecting 
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theObjeo-        ^2.)  may  antborize  the  Company  to  proiEseed'witli  tbdr 

Works,  sabject  to  tha  jPjrovisions  of  this  Act, 
according  to  their  published  Notice,  paying  to 
the  Owner,  Lessee,  or  Occupier  objecting  full 
Compensation  (the  Amount  tnereof  to  be  deter- 
mined, in  case  of  Difference,  by  the  Board  of 
Trade)  for  any  Damage  done  to  him  ;  or 
(3.)  may  authorize  the  Company  to  so  proceed  sulyect  to 
any  such  Conditions  as  to  the  Time  or  Mode  of 
Execution  of  any  Work,  or  as  to  the  Removal  or 
Alteration  in  any  eyent  of  any  Work,  or  as  to 
any  other  Thing  connected  with  or  relative  to 
any  Work,  as  the  Board  of  Trade  thinks  fit ;  or 
(4.)  may  authorize  the  Company  to  so  proceed  subject 
to  any  such  Modification  of  any  intended  WoTk 
as  the  Board  of  Trade  prescribes ;  but  so  that  in 
that  Case  such  Notice  and  Oi>portunity  of  object- 
ing and  being  heard  as  the  Board  of  Trade  directs 
shall  be  given  to  any  Owner,  Lessee,  or  Occilpier 
whom  such  Modification  may  affecL 

Decirion  of       XXVIIL  The  Determination  of  the  Board  of  Trade  on 

Trade  final,  the  Matter  of  any  such  Objection  shall  be  final  and  con- 
clusive. 

Cost*-  XXIX.  The  Board  of  Trade  may  allow  to  any  Owner, 

Lessee,  or  Occupi^  so  objecting  such  Costs  as  seem  just, 
to  be  paid  by  the  Company. 


Works. 


Removal  or  Alteration  of  Works  affecting  Land  or 

Buildings. 

For  Build-  XXX.  Where  at  any  Time  before  or  after  the  passing 
PnipoTO^*'  of  this  Act  the  Company  has  constructed  any  Work  under, 
Owner,  etc.  in,  UDon,  Over,  along,  or  across  any  Land  or  Building,  or 
qiSe^  any  Street  or  public  Road  adjoining  to  or  near  any.  £and 
moyai  of  or  Building,  and  any  Owner,  Lessee,  or  Occupier  of  sndi 
Land  or  Building,  or  any  Lord  of  a  Manor,  or  other  Per* 
son  having  any  Interest  in  such  Land  or  Building,  deaiires 
to  build  upon  or  inclose  such  Land,  or  in  any  limnner  to 
improve  or  alter  such  Land  or  Building,  or  to  uae  soA 
Land  or  Building,  in  some  Manner  in  which  it  was  not 
actually  used  at  the  Time  of  the  Construction  of  such  Work 
by  the  Company,  and  with  which  the  Continuance  of  such 
Work  WQula  interfere,  then  and  in  every  such  Caae  tbe 
following  Provisions  shall  take  effect : 

(1.)  Such  Owner,  Lessee,  Occupier,  Lord  of  a  Manor, 
or  other  Person  interestea  may  give  to  the  Com- 
pany a  Notice  specifying  the  X^^ature  of  audi 
mtended  Building,  Indosure,  Improvement,  Al- 
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teration,  or  other  Use  of  the  Land  or  Building, 
including  Ingress  or  Egress  thereto  or  therefrom^ 
and  requiring  the  Company  to  remove  or  alter 
their  Work  so  that  the  same  mi^  not  interfere 
therewith : 
(2.)  Within  Fourteen  Days  after  the  Receipt  of  such 
Notice,  or  in  case  of  Difference  between   the 
Company  and  Uie  Person  giving  the  same  as  to 
his  Intention,  then  within  Fourteen  Days  after 
the  Receipt  of  a  Certificate,  signed  by  a  Justice 
of  the  Peace,  certifying  that  he  is  satisfied  of  the 
Intention  of  such  Person  to  make  such  Building, 
Indosnre,  Improvement,  Alteration,  or  other  Use 
of  the  Land  or  Building,  and  that  the  Continu- 
ance of  such  Work  would  interfere  therewith,  the 
granting  of  such  Certificate  being  deemed  to  be 
a  Matter  referred  to  the  Determination  of  the 
Justice  80'  certifying,  the  Company  shall  remove 
or  alter  their  Work  so  that  the  same  shall  not 
interfere  with  such  intended  Building,  Inclosure, 
Improvement,  Alteration,  or  other  Use  of  the 
Land  or  Building : 
(3.)  When  such  Certificate  is  required  far  the  Company 
the  Costs  thereof,  when  obtained,  shall  be  paid 
by  the  Company  to  the  Person  giving  the  Notice: 
(4.)  Nothing  herein  shall  empower  any  Person  to  obtain 
the  Removal  or  Alteration  of  any  Work  contrary 
to  the  Terms  of  any  Grant  or  Consent  in  Writ- 
ing made  or  given  by  him,  or  by  any  Person 
throng  whom  he  takes  his  Estate  or  Interest. 
XXXI.  Where  the  Company  has,  before  the  passing  Hemoyai  of 
of  this  Act,  constructed  any  Work  under,  in,  upon,  over,  ^^^^ 
along,  or  across  a  Street  or  public  Road,  and  the  Owner,  oonstnictod 
Lessee,  or  Occupier  of  any  Land  or  Building  adjoining  to  ^'^"  *^ 
or  near  the  Street  or  public  Road  considers  such  Land  or 
Building  to  be  prejuaicially  affected  by  such  Work,  then 
the  following  Provisions  shall  take  efiect : 

(1.)  Such  Owner,  Lessee,  or  Occupier  may  give  to  the 
Company  a  Notice  requiring  them  to  remove  or 
alter  such  Work,  and  specifying  the  Grounds  of 
such  Requisition : 
(2.)  The  Company  either  shaU,  within  One  Month  after 
Receipt  of  such  Notice,  remove  or  alter  the 
Work  in  accordance  with  the  Notice,  or  else,  if 
they  do  not  intend  to  remove  or  alter  the  Work 
in  accordance  with  the  Notice,  shall,  within  One 
Week  afler  Receipt  of  the  Notice,  deliver  to 
the  Person  giving  the  Notice  a  Coanter-Notioe 
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specifying  their  Objection  to  such  Semoval  or 
Alteration : 

(3«)  The  Person  giving  the  Notice  may  send  Copies  of  the 
Notice  and  Counter-Notice  to  the  Board  of  Trade: 

(4,)  As  soon  as  may  be  after  Beceipt  of  such  Copies 
the  Board  of  Trade  shall  (unless  the  Difference 
between  the  Person  giving  the  Notice  and  the 
Company  is  arranged)  make  Inquiry  and  Exami- 
nation,  and  hear  and  determine  the  Matter  of  the 
Notice  and  Counter-Notice : 

(5.)  Such  Owner,  Lessee,  or  Occupier  shall  be  entitled 
to  obtain  a  Direction  from  the  Board  of  Trade 
for  the  Removal  or  Alteration  of  such  Work  in 
every  Case  where  it  appears  to  the  Board  of 
Trade  that  such  Land  or  Building  is  prejudicially 
affected  by  such  Work,  and  that  the  Semoval  or 
Alteration  thereof  may  be  effected  consistently 
with  a  due  Regard  to  the  efficient  Working  of 
the  Company's  Telegraphs,  such  Direction  nevei^ 
theless  to  be  given  on  such  Terms  and  Conditions 
as  to  the  Board  of  Trade  seem,  according  to  the 
Circumstances  of  the  Case,  just  and  expedient, 
including,  if  it  seems  expedient,  the  Conoition  of 
the  Payment  by  such  Owner,  Lessee,  or  Occupier 
of  any  Expense  incurred  by  the  Company  in  or 
about  such  Bemoval  or  Alteration,  the  Amount 
thereof  to  be  determined  in  case  of  Difference  by 
the  Board  of  Trade : 

{6.)  Nothing  herein  shall  empower  any  Person  to  obtain 
the  Removal  or  Alteration  of  any  Work  contrary 
to  the  Terms  of  any  Grant  or  Consent  in  Writ> 
ing  made  or  given  by  him,  or  by  any  Person 
through  whom  he  takes  his  Estate  or  Interest. 


For  Works 
affecting 
Railways, 
Canals,  etc^ 
Consent  of 
Directors, 
etc.  re- 
quisite. 


Restrictions  as  to  Works  affecting  Railways  and  Canals 

XXXII.  The  Company  shall  not  place  any  Work 
under,  in,  upon,  over,  along,  or  across  any  Rsolway  or 
Canal,  except  with  the  Consent  of  the  Proprietors  or 
Lessees,  or  of  the  Directors  or  Persons  having  tne  Control 
thereof.  But  this  Provision  shall  not  restrict  the  Com- 
pany from  placing  any  Work  (subject  and  according  to 
the  other  Provisions  of  this  Act)  under,  in,  upon,  over, 
along,  or  across  any  Street  or  public  Road,  although  such 
Street  or  public  Boad  may  cross  or  be  crossed  by  a  Bail- 
way  or  Canal,  so  that  such  Work  do  not  damage  the  Sail- 
way  or  Canal,  or  interfere  with  the  Use,  Alteration^  or 
Improvement  thereof. 
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XXXUI.  If  at  any  Time  after  the  Company  has  placed  Accew 

TXT     1  I        •  1  ri        1     'rom  future 

any  Work  under^  m,  upon,  over^  along,  or  across  any  Uanaiy  Docks  to 
any  Person  having  Power  to  construct  Docks,  Basins,  or  Cauai. 
other  Works  upon  any  Land  adjoining  to  or  near  such 
Canal  constructs  any  Dock,  Basin,  or  Work  on  such  Land^ 
but  is  prevented  by  the  Company's  Work  from  forming 
a  Communication  for  the  convenient  Passage  of  Vessels 
with  or  without  Masts  between  such  Dock,  Basin,  or  other 
Work,  and  such  Canal,  or  if  the  Business  of  such  Dock, 
Basin,  or  other  Work  is  interfered  with  by  reason  or  in 
consequence  of  any  such  Work  of  the  Company,  then 
the  Company,  at  the  Request  of  such  Person,  and  on 
having  reasonable  Facilities  afforded  them  by  him  for 
placing  a  Telegraph  round  such  Dock,  Basin,  or  other 
Work,  under,  in,  upon,  over,  along,  or  across  Land  be- 
longing to  or  under  his  Control,  shall  remove  and  place 
theu*  Work  accordingly.  If  any  Dispute  arises  between 
the  Company  and  such  Person  as  to  the  Facilities  to  be 
afforded  to  the  Company,  or  as  to  the  Direction  in  which 
the  Telegraph  is  to  be  placed,  it  shall  be  determined  by 
the  Board  of  Trade. 

Appointment  of  Arbitrator  by  Board  of  Trade. 

XXXIV.  If  in  any  Case  where  any  Matter  is  herein-  Board  of 
before  authorized  or  directed  to  be  determined  by  the  Jr^^^y 
Board  of  Trade  it  appears  to  the  Board  of  Trade  to  be  IpTOmt  ^ 
expedient,  for  Convenience  of  local  Investigation  or  for  Arbitrator. 
any  otlier  Reason,  that  the  Matter  should  be  determined 

by  an  Arbitrator,  the  Board  of  Trade  may,  notwithstand- 
ing anything  herein-before  contained,  and  whether  the 
Board  of  Trade  has  entered  on  the  Investigation  or  not, 
refer  the  Matter  to  some  competent  and  impartial  Person 
as  Arbitrator ;  and  with  respect  to  the  Matter  so  referred 
any  such  Arbitrator  shall  nave  the  like  Authority  and 
Jurisdiction  as  the  Board  of  Trade  has  under  this  Act, 
and  his  Determination  shall  have  the  same  Effect  as  a  De- 
termination of  the  Board  of  Trade  under  this  Act.  The 
reasonable  Expenses  and  Remuneration  of  the  Arbitrator 
(to  be  settled  in  case  of  Difference  by  the  Board  of  Trade) 
shall  be  paid  by  the  Company. 

Restrictions  as  to  Works  affecting  Seashore. 

XXXV.  The  Company  shall  not  place  any  Work  under.  For  Works 
in,  upon,  over,  along,  or  across  any  Estuary  or  Branch  of  °"  ^®*" 
the  Sea,  or  the  Shore  or  Bed  of  any  tidal  Water,  except  seuuf  p^o- 
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prieton  of 

Shore  and 

Conserv- 

aocyor 

other 

Authorities 

reqniute. 


Plan  of 
such  Works 
to  be 
subject  to 
Approval 
of  Board  of 
Trade. 


Lights  and 
Signals  for 
such 
Works. 


Power  of 
Board  of 
Trade  as  to 
such  Works 
if  disused, 
etc. 


Local  Sur- 
vey of  such 
Works  by 
Board  of 
Trade. 

Eecoveryof 
Expenses 
by  Board  of 
Trade  in 
such  Gases. 


with  the  Consent  of  all  Persons  and  Bodies  having  any 
Right  of  Property,  or  other  Right,  or  any  Power,  Jnrisdio 
tion,  or  Authority  in,  over,  or  relating  to  the  same,  which 
may  be  affected  or  be  liable  to  be  affected  by  the  Exercise 
of  the  Powers  of  the  Company  (which  Consent,  where  Her 
Majesty  in  right  of  Her  Crown  is  interested,  may  be  given 
on  behalf  of  Her  Majesty  by  the  Commissioners  for  the 
Time  being  of  Her  Majesty's  Woods,  Forests,  and  Land 
Revenues,  or  One  of  them,  in  Writing  signed  by  them  or 
him). 

XXXVI.  Before  commencing  the  Construction  of  any 
such  Work  as  last  aforesaid,  or  of  any  Buoy  or  Sea  J^Iark 
connected  therewith,  except  in  Cases  of  Emergency  for 
Repairs  to  any  Work  previously  constructed  or  laid,  and 
then  as  speedily  after  the  Commencement  of  such  Work 
as  may  be,  the  Company  shall  deposit  at  the  Office  of  the 
Board  of  Trade  a  Flan  thereof,  for  the  Approval  of  the 
Board  of  Trade.  The  Work  shall  not  be  constructed 
otherwise  than  in  accordance  with  such  Approval.  If  any 
Work  is  constructed  contrary  to  this  Provision,  the  Board 
of  Trade  may,  at  the  Expense  of  the  Company,  abate  and 
remove  it,  or  any  Part  of  it,  and  restore  the  Site  thereof 
to  its  former  Condition. 

XXXVn.  Notwithstanding  anything  in  The  Merchant 
Shipping  Act,  1854,  or  any  Act  amendmg  the  same,  con- 
tained, the  Company  may,  in  or  about  the  Construction, 
Maintenance,  or  Repair  of  any  such  Work,  use  on  board 
Ship  or  elsewhere  any  Light  or  Signal  allowed  by  any 
Regulation  to  be  made  in  that  Behalf  by  the  Board  of 
Trade. 

XXXVni.  If  any  such  Work,  Buoy,  or  Sea  Msik  is 
abandoned,  or  suffered  to  fall  into  Decay,  the  Board  of 
Trade  may,  if  and  as  they  think  fit,  at  the  Expense  of  the 
Company,  either  repair  and  restore  it  or  any  Part  of  it,  or 
abate  and  remove  it  or  any  Part  of  it,  and  restore  the  Site 
thereof  to  its  former  Condition. 

XXXIX.  The  Board  of  Trade  may  at  any  Time,  at  the 
Expense  of  the  Company,  cause  to  be  made  a  Survey  and 
Examination  of  any  such  Work,  Buoy,  or  Sea  Mark,  or  of 
the  Site  thereof. 

XL.  Whenever  the  Board  of  Trade,  under  the  Autho- 
rity of  this  Act,  does,  in  relation  to  any  such  Work,  any 
Act  or  Thing  which  they  are  by  this  Act  authorized  to  do 
at  the  Expense  of  the  Company,  the  Amount  of  such  Ex- 
pense shall  be  a  Debt  due  to  the  Crown  Scorn  the  Com- 
pany, and  shall  be  recoverable  as  such,  with  Costs,  or  the 
same  may  be  recovered,  with  Costs,  as  a  Penalty  is  or  may 
be  recoverable  from  the  Company. 
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General  Obligations  and  Liabilities  of  Company  and  their 

Servants, 

XLI.  Every  Telegraph  of  the  Company  shall  be  open  ^^J^J 
for  the  Messages  of  all  Persons  alike,  witiiout  Favour  or  for  all 
Preference ;  bpt  this  Provision  shall  not  prejudicially  affect  J^^^^ 
the  Operation  of  any  Lease  or  Agreement  authorized  by  Preference; 
this  Act.  ^^^  to 

XLU.  The  Company  shall  be  answerable  for  all  Ac-  company 
cidents,  Damages,  and  Injuries  happening  through  the  Act  to  be 
or  Default  of  the  Company  or  of  any  Person  in  their  Em-  ^^^^^^ 
ployment  by  reason  or  in  consequence  of  any  of  the  Com-  Damages. 
pan/s  Works,  and  shall  save  harmless  all  Bodies  having 
the  Control  of  Streets  or  public  Koads,  collectively  and 
individually,  and  their  Officers  and  Servants,  from    all 
Damages  and   Costs   in   respect  of  such  Accidents  and 
Injuries. 

XLIII.  The  Company  shall  not  sell,  transfer,  or  lease  Sale,  etc  of 
their  Undertaking  or  Works,  or  any  Part  thereof,  to  any  P"^®^" 
other  Company  or  to  any  Body  or  Pei^son^  except  with  the  Leases  of 
Consent  of  the  Board  of  Trade  previously  obtained  for  ^|[J^Ex- 
such  Sale,  Transfer,  or  Lease;    but  this  Provision  shall  ceptioDs) 
not,  as  far  as  it  relates  to  Leases,  apply  to  the  Universal  ^™g*^!^ 
Private  Telegraph  Company,  constituted  by  the  Special  conwntof 
Act  of  1861  in  the  SchediUe  to  this  Act  mentioned,  and  ^^^^ 
shall  not  restrict  the  granting  of  any  Lease  by  any  Com- 
pany in  pursuance  of  any  Agreement  in  that  Behalf  made 
before  the  Twelfth  Day  of  February  One  thousand  eight 
hundred  and  sixty-three,  and  shall  not  restrict  the  making 
or  carrying  into  effect  by  any  Company  of  any  Arrange- 
ment with  any  Person  for  providing  any  Work  for  his 
private  Use  only. 

XLIV.  The  Company,  before  exercising  any  Power  for  Kftriatered 
the  Construction  of  Works  or  the  opening  or  breaking  up  ooMany 
of  Streets  or  public  Boads  in  any  One  of  the  Three  Parts  for  Service 
of  the  United  Kingdom,  shall  give  to  the  Registrar  of  ^^^2?^' 
Joint  Stock  Companies  acting  for  that  Part  of  the  United 
Kingdom  under  The  Companies  Act,  1862,  Notice  of  the 
Situation  of  some  OfiSce  wiiere  Notices  may  be  served  on 
the  Company  within  that  Part  of  the  United  Kingdom ; 
and  the  Company  shall  from  Time  to  Time  give  to  such 
Begistrar  Notice  of  any  Change  in  the  Situation  of  such 
Ofnce :  Every  such  Notice  shaU  be  recorded  by  the  Begis- 
trar, and  the  Record  thereof  may  be  inspected  from  Time 
to  Time  by  any  Pei*son ;  The  Delivery  at  the  Office  of 
which  Notice  is  so  given  of  any  Notice,  Writ,  Summons, 
or  other  Document  addressed  to  the  Company  shall,  for 
the  Purposes  of  this  Act  and  all  other  Purposes,  be  deemed 
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good  Service  on  the  Company:  The  Company  shall,  on 
giving  each  Notice  to  the  Registrar  under  the  present 
Section,  pay  such  Fee  as  is  payable  under  the  last-men- 
tioned Act  on  Registration  of  any  Document  by  that  Act 
required  or  authorized  to  be  registered,  other  than  a  Me- 
morandum of  Association ;  and  every  Person  inspecting 
the  Record  of  such  Notice  with  the  Registrar  shall  pay 
such  Fee  as  is  for  the  Time  being  payable  under  the  last- 
mentioned  Act  for  Inspection  of  Documents  kept  by  the 
Registrar  under  that  Act. 

XLV.  If  any  Person  in  the  Employment  of  the  Com- 
pany— 

Wilfully  or  negligently  omits  or  delays  to  transmit  or 
deliver  any  Message ; 

Or  by  any  wilful  or  negligent  Act  or  Omission  prevents 
or  delays  the  Transmission  or  Delivery  of  atty  Message ; 

Or  improperly  divulges  to  any  Person  the  Purport  of  any 
Message, — 
He  shall  for  every  such  Oflfencebe  liable  to  a  Penalty  not 
exceeding  Twenty  Pounds.      ' 

XL VI.  Nothing  in  this  Act,  and  nothing  in  any  future 
Special  Act,  except  so  far  as  express  Provision  to  the  con- 
trary hereof  may  be  thereby  made,  shall  relieve  the  Com- 
pany from  being  subject  to  any  Restrictions,  Regulations, 
or  Provisions  which  mav  hereafter  be  made  by  Act  of 
Parliament  respecting  Telegraphs  or  Telegraph  Companies 
or  their  Charges. 


Certain 
Enact- 
ments in 
Special 
Acts  not 
affectdd  by 
this  Act 

Messages 
on  Her 
Maje6ty*B 
Service  to 
have 
Priority. 
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of  Board  of 
Trade 
Company 


Saving  as  to  Reatrictiona  on  and  Duties  of  Existing 

Companies^ 

XLVn.  Nothing  in  this  Act  shall  affect  any  of  the 
Enactments  specified  in  the  Schedule  to  this  Act* 

Poivers  of  Her  Majesty'' a  Government  over  Company, 

XLV  III.  If  One  of  Her  Majesty's  Principal  Secretaries 
of  State,  or  the  Board  of  Trade,  or  other  Department  of 
Her  Majesty's  Government,  reouires  the  Company  to. 
transmit  any  Message  on  Her  Majesty's  Service,  such 
Message  shall  (notwithstanding  anything  herein-before 
contained)  have  JPriority  over  all  other  Messages ;  and  the 
Company  shall  as  soon  as  reasonably  may  be  transmit  tlie 
same,  and  shall,  until  Transmission  thereof,  suspend  the 
Transmission  of  all  other  Messages. 

XLIX.  On  the  Request  of  the  Board  of  Trade,  the 
Company  shall  from  Time  to  Time  plajse  and  shall  main- 
tain such  a  Telegraph  as  the  Board  of  Trade  appoints,  to 
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be  for  the  exclusive  Use  of  Her  Majesty,  and  to  be  applied  to  place 
to  such  Purposes,  whether  for  the  iminediate  Service  of  '^®^®»'*P^- 
Her  Majesty,  or  otherwise,  as  Her  Majesty  thinks  fit. 

L.  If  the  Company  refuses  or  neglects  to  place  a  Tele-  On  Refusal 

f'aph   in  accordance  with  such  Request,  tne-  Board  of  or  Neglect 
rade  may  cause  such  a  Telegraph  to  be  placed  in  con-  pmy, 
nexion  with  any  of  the  Company's  Works,  by  such  Persons  tP^'^  *? 
and  in  such  Manner  as  the  Board  of  Trade  thinks  fit,  Trade  to 
and  for  that  Purpose  shall  have  and  may  exercise  all  the  p^^^  such 
Powers  under  this  Act  or  otherwise  vested  in  the  Com-     ®  *^^^ 
pany ;  subject,  nevertheless,  to  the  Restrictions  and  Pro- 
visions  under  this   Act  or  otherwise   applicable  to   the 
Company,  and  without  Prejudice  to  the  Exercise  by  the 
Company  of  the  Powers  under  this  Act  or  otherwise  vested 
in  them. 

LI.  Where  the  Company  places  a  Telegraph,  in  pur-  Remunera- 
suance  of  such  Request  of  the  Board  of  Trade,  the  Com-  company 
missioners  of  Her  Majesty's  Treasury  shall  pay  to  the  forpiAcing 
Company,  as  Remuneration  for  the  same,  out  of  Money  to  ^'J^pjJ®^®" 
be  provided  by  Parliament  for  the  Purpose,  such  Sum, 
annual  or  in  gross,  or  both,  as  may  be  settled  between  the 
Board  of  Trade  and  the  Company  by  Agreement,  or,  in 
case  of  Difference,  by  Arbitration,  such  Arbitration  to  be 
conducted  as  follows  : — 

(1.)  The  Board  of  Trade  and  the  Company  shall  each, 
within  Fourteen  Days  after  the  Delivery  by  one 
to  the  other  of  a  Demand  in  Writing  for  an 
Arbitration,  nominate  an  Arbitrator : 
(2.)  The  Two  Arbitrators  nominated  shall,  before  enter- 
ing on  the  Arbitration,  nominate  an  Umpire  : 
(3.)  If  either  Party  or  Arbitrator  makes  default  in  nomi- 
nating an  Arbitrator  or  Umpire  within  Fourteen 
Days  after  receiving  from  the  other  a  Demand  in 
Writing  for  such  Nomination,  the  Lord  Chief 
Justice  of  Her  Majesty's  Court  of  Common  Pleas 
at  Westminster  may,  on  the  Request  of  the  Board 
of  Trade,  or  of  the  Company,  by  Writing  under 
his  Hand,  nominate  an  Arbitrator  or  Umpire  : 
(4.)  The  Arbitrators  shall  make  their  Award  within 
Twenty-eight  Days  after  their  Nomination,  other- 
wise the  Matter  shall  be  left  to  be  determined  by 
the  Umpire : 
(5.)  The  Umpire  shall  make  his  Award  within  Twenty- 
eight  Days  after  Notice  fi'oni  the  Arbitrators  or 
One  of  them  that  the  Matter  is  left  to  be  deter- 
mined by  him ;  or,  on  default,  a  new  Umpire 
shall  be  appointed  as  nearly  as  may  be  in  manner 
aforesaid,  who  shall  make  his  Award  within  the 
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like  Time,  or  on  Default  be  saperaeded ;  and  so 

toties  quatiea : 
The  Award  of  the  Arbitrators  or  Umpire  shall  be  final 
and  coQclasive  as  between  the  Board  of  Trade  and  the 
Companv. 

LII.  W  here,  in  the  Opinion  of  One  of  Her  Majesty's 
Principal  Secretaries  of  State,  an  Emergency  has  arisen  in 
which  it  is  expedient  for  the  Public  Service  that  Her  Ma- 
jesty's Government  should  have  Control  over  the  Trans- 
mission of  Messages  by  the  Gompanv's  Telc^nraphs,  the 
Secretary  of  State,  by  Warrant  under  his  Hand,  may 
direct  and  cause   the  Company's  Works,  or  any  Part 
thereof,  to  be  taken  possession  of  in  the  Name  and  on 
behalf  of  Her  Majesty,  and  to  be  used  for  Her  Majesty's 
Service,  and,  subject  thereto,  for  such  ordinary  Service  as 
mav  seem  fit ;  or  may  direct  and  authorize  such  Persons 
as  he  thinks  fit  to  assume  the  Control  of  the  Transmission 
of  Messages  by  the  Company's  Telegraphs,  either  wholly 
or  partly,  and  in  such  Manner  as  he  directs.     Any  such 
Warrant  shall  not  have  efiect  for  a  longer  Time  than  One 
Week  firom  the  issuing  thereof;  but  the  Secretary  of  State 
may  issue  successive  Warrants  firom  Week  to  Week  as  long 
as,  in  his  Opinion,  such  Emergency  continues.     The  Com- 
missioners  of  Her  Majesty's  Treasury  shall  pay  to  the  Com- 
pany, as  Compensation  for  any  Loss  of  Profit  sustained  by 
the  Company  by  reason  of  the  Exercise  by  the  Secretary 
of  State  of  any  of  the  Powers  of  the  present  Section,  out  of 
Money  to  be  provided  by  Parliament  for  the  Purpose,  such 
Sum  as  may  be  settled  between  the  Secretary  of  State  and 
the  Company  by  Agreement,  or,  in  case  of  Difference,  by 
Arbitration, — such  Arbitration  to  be  conducted  in  manner 
provided  in  the  last  foregoing  Section,  the  Secretary  of 
State  being  only  substituted  for  the  Board  of  Trade. 

LHI.  Where  it  appears  to  the  Board  of  Trade  that  any 
Provision  of  this  Act  has  not  been  complied  with  on  the 
Part  of  the  Company,  and  that  it  would  be  for  the  public 
Advantage  that  Compliance  therewith  should  be  enforced, 
the  Board  of  Trade  may  certify  accordingly  to  Her  Ma- 
jesty's Attorney  General  for  Etigland  or  for  Ireland^  or  to 
the  Lord  Advocate  for  Scotland^  as  the  Case  may  require; 
and  thereupon  the  Attorney  General  or  Lord  Advocate 
may,  by  such  Civil  or  Criminal  Proceedings  as  the  Case 
may  require,  enforce  Compliance  with  such  l^rovision,  by 
the  BecoveiT  of  Penalties,  or  otherwise  accordingto  Law. 
But  no  sucn  Certificate  shall  be  made  by  the  jBoard  of 
Trade  until  the  Expiration  of  Twenty-one  Days  after  they 
have  given  Notice  to  the  Company  of  their  intention  to 
make  the  same.    This  Provision  shall  be  deemed  to  be 
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cumulativey  and  to  be  without  Prejudice  to  any  other 
Remedy  or  Process  against  the  Company  on  the  Part  of 
Her  Majesty  or  of  any  Person  or  Body. 

SCHEDULE. 

Enactments  in  Special  Acta  of  existing  Companies  which 
are  not  to  he  affected  by  this  Act. 


Session  and 
Chapter  of  Acts. 


16  &  17  Vict, 
c.  cliz. 

16  &  17  Vict, 
c.  cciii. 

24  &  25  Vict, 
c.  bd. 


24  &  25  Vict, 
c.  xcii. 


25  &  26  Vict. 
c.  czxxi. 


Short  Title  of  Ant 


The  British  Electric 
Telegraph  Gompany^s 
Act,  1853. 

The  Electric  Telegraph 
Gompany^s  Act,  1858. 

The  UmTeraal  Private 
Telegraph  Company*8 
Act,  1861. 

Bonelli's  Electric  Tele- 
graph Act,  1861. 


United  Kingdom  Elec- 
tric Telegraph  Act, 
1862. 


Enactments  to  which 
Saving  extends. 


Section  Forty-three  (re- 
lating to  Works  i^ect- 
ing  the  Thames). 

Section  Fifty-six  (relat- 
ing to  Works  affecting 
the  Thames). 

Section  Twenty-seven 
(relating  to  Works 
affecting  the  Mersey 
Dock  Estate). 

Sections  Twenty-five, 
Twenty-six,  Twenty- 
seven  (relating  to 
Works  affecting  the 
ITiames),  and  Thirty- 
eight  and  Thirty-nine 
(relating  to  Works  af- 
fecting Uie  Meney,  and 
to  the  Mersey  and  Ir- 
well  Navigation). 

Sections  Fifty  -  three, 
Fifty-four,  Fifty-five 
(relating  to  Works  af- 
fecting the  Thames), 
Fifty  -  seven,  Fifty- 
dght  (relating  to 
Works  affecting  the 
Mersey,  and  to  the 
Mersey  and  Irwell  Na* 
vigation).  Seventy- 
four  (rdating  to  a 
Sale,  Trander,  or 
Lease),  and  Seventy- 
six  (relating  to  Works 
in  Scotland). 
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Cap.  CXm. 

An  Act  to  prohibit  the  Sale  and  Use  of  poisoned  Grain  or 

Seed.—l2Sth  July  1863 J 

*  Whereas  it  is  expedient  to  prohibit  the  Sale  and  Use  of 
poisoned  Grain  or  Seed:'  Be  it  enacted  by  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritaal  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  *The 
Poisoned  Grain  Prohibition  Act,  1863.' 

II.  Every  Person  who  shall  offer  or  expose  for  Sale  or 
sell  any  Grain,  Seed,  or  Meal  which  has  been  so  steeped 
or  dipped  in  Poison,  or  with  which  any  Poison  or  any  In- 
gredient or  Preparation  has  been  so  mixed,  as  thereby  to 
render  the  same  poisonous,  and  calculated  to  destroy  Life, 
shall  in  either  Case  for  every  such  Offence,  upon  summary 
Conviction,  as  hereinafter  provided,  forfeit  any  Sum  not 
exceeding  Ten  Pounds. 

III.  Every  Person  who  shall  knowingly  and  wilfully 
sow,  cast,  set,  lay,  put,  or  place,  or  cause  to  be  sown,  cast, 
set,  laid,  put,  or  placed,  into,  in,  or  upon  any  Ground  or 
other  exposed  Place  or  Situation,  any  such  Grain,  Seed, 
or  Meal  which  has  been  so  steeped  or  dipped  in  Poison,  or 
with  which  Poison  or  any  Ingredient  or  Preparation  has 
been  so  mixed  as  thereby  to  render  such  Grain,  Seed, 
or  Meal  poisonous,  and  calculated  to  destroy  Life,  shall, 
upon  a  summary  Conviction  thereof  as  hereinafter  provided, 
forfeit  any  Sum  not  exceeding  Ten  Pounds. 

IV.  Nothing  in  this  Act  shall  prohibit  the  offering  or 
exposing  for  Sale  or  selling  or  the  Use  of  any  Solution  or 
Infusion,  or  any  Material  or  Ingredient  for  dressing,  pro- 
tecting, or  preparing  any  Grain  or  Seed  for  bond  fide  Use 
in  Agriculture  only,  or  the  sowing  of  such  last-mentioned 
Grain  or  Seed  so  prepared. 

V.  All  Penalties  imposed  by  this  Act  may  be  recovered 
in  England  and  Ireland  before  Two  Justices  of  the  Peace, 
and  in  Scotland  before  Two  Justices  of  the  Peace  or  the 
Sheriff;  and  for  that  Purpose  in  England  and  Scotland  the 
Provisions  of  the  Act  of  the  Eleventh  and  Twelfth  Years 
of  Her  present  Majesty,  Chapter  Forty -three,  and  in  Ireland' 
the  *  Petty  Sessions  (Ireland)  Act,  1851,'  shall  extend  and 
apply  to  this  Act,  and  to  all  Proceedings  in  relation  thereto: 
and  it  shall  not  in  any  such  Proceeoings  be  necessar}'  to 
allege  or  prove  the  Ground  or  other  Place  where  an  Offence 
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18  committed  to  be  the  Property  of  or  occupied  by  any 
Person  :  Provided  always,  that  the  convicting  Justices  or  informer 
Sheriff  may,  if  they  or  he  shall  think  fit,  award  to  the  In-  (not  a  Con- 
former  or  Prosecutor  (not  being  -a  Police  Constable  or  SSed  to  ' 
Peace  Officer)  in  any  such  Proceedings  any  Portion  not  Moiety  of 
exceeding  One  Moiety  of  any  Penalty  recovered  under  the     ^  ^' 
aforesaid  Enactments :  Provided  also,  that  every  Informer  indemnity 
or  Prosecutor,  and  every  Person  who  shall  give  Evidence  ^^^etc. 
against  any  other  Person  proceeded   against  under  this 
Act,  shall  be  freed  and  discnarged  from  any  such  Penalty 
which  he  may  have  incurred  for  or  by  reason  of  his  having 
participated  or  aided  in  the  Commission  of  the  Offence 
with  respect  to  which  he  shall  so  inform  or  prosecute  or 
give   Evidence,   provided  the  Information   against   such 
other  Person  has  been  laid,  or  such  Evidence  has  been 
given,  before  the  laying  of  any  Information  (if  any)  against 
such  Informer,  Prosecutor,  or  Witness  for  the  Recovery  of 
any  Penalty  he  may  have  so  incurred. 


Cap.  CXV. 

An  Act  to  explain  the  Act  for  the  Amendment  of  the  Law 
relative  to  gratuitous  Trustees  in  Scotland. — [2Sth  July 
1863.] 

*  Whereas  an  Act  was  passed  in  the  Twenty-fourth  and 
Twenty-fifth  Years  of  the  Eeign  of  Her  present  Majesty, 
intituled  An  Act  to  amend  the  Law  in  Scotland  relative  to  24  a  25 
the  Resignation^  Powers^  and  Liabilities  of  gratuitous  TruS"  Vict  c  84. 
tees :  And  whereas  Doubts  have  arisen  as  to  the  Trusts  to 
which  the  recited  Act  applies :'  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  The  recited  Act  is   and  shall  be  applicable  to  all  BecitedAct 
Trusts  constituted  by  virtue  of  any  Deed  or  Local  Act  of  tiSsu  at** 
Parliament  under  which  gratuitous  Trustees  are  nominated,  whatever 
at  whatever  Time  such  Trusts  may  have  been  or  may  be  |^*^^"' 
constituted. 

n.  The  Expression  ^  gratuitous  Trustees*  in  the  recited  Acts  to 
Act  and  this  Act  shall  extend  to  and  include  gratuitous  ^^^'^IJ^ 
Trustees  who  are  appointed  or  who  hold  ex  officio.  ^iisteee, 

ffl  ex  officio. 
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8  &  9  Vict 
CO.  16  and 
17. 


Short 
Titie. 

DiviflioD  of 
Act  into 
Parts. 


Applica- 
tion of 
Parti. 


Cap.  CXVIII. 

An  Act  for  consolidating  in  One  Act  certain  Provieuma 
frequently  inserted  in  Acts  relating  to  the  Constitution 
and  Managefnent  of  Companies  incorporated  for  carrying 
on  Undertakings  of  a  public  Nature. — [28^  July  1863.] 

^Whereas  The  Companies  Clauses  Consolidation  Act, 
1845,  and  the  Companies  Clauses  Consolidation  {Scotland) 
Act,  1845,  respectively,  were  passed  in  order  to  comprise 
in  One  General  Act  such  Provisions  relating  to  the  Con- 
stitution and  Management  of  Joint  Stock  Companies  in> 
corporated  for  the  Purpose  of  carrying  on  Undertakings  of 
a  public  Nature  in  England  or  Ireland^  or  in  Scotland^  re- 
spectively, as  were  at  the  Times  of  the  passing  of  those 
Acts  usually  introduced  into  Acts  of  Parliament  relating 
to  such  Companies : 

^  And  whereas  sundry  Provisions  of  the  like  Nature,  but 
not  comprised  in  the  said  General  Acts  respectively,  are 
now  frequently  introduced  into  Acts  of  Parliament  rdating 
to  such  Companies,  and  it  is  expedient  to  comprise  sacb 
last-mentioned  Provisions  also  in  One  General  Act,  such 
Act  to  be  applicable  to  England  or  Irelandj  or  to  Scotland, 
as  the  Case  may  require,  and  that  as  well  for  the  Purpose 
of  avoiding  the  Necessity  of  repeating  such  Provisions  in 
the  Acts  relating  to  such  Unaertakings,  as  for  ensuring 
greater  Uniformity  in  the  Provisions  themselves  :' 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 

I.  This  Act  may  be  cited  as  The  Companies  Clauses 
Act,  1863. 

n.  This  Act  shall  be  deemed  to  be  divided  into  Four 
Parts,  as  follows : 

Part  I.  relating  to  Cancellation  and  Surrender  of 

Shares ; 
Part  II.  relating  to  Additional  Capital ; 
Part  III.  relating  to  Debenture  Stock ; 
Part  IV.  relating  to  Change  of  Name. 

Pakt  I. 

Cancellation  and  Surrender  of  Shares. 

III.  This  Part  of  this  Act  shall  apply  to  every  Gompaiij 
incorporated  either  before  or  after  Uie  passing  of  this  Act 
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which  obtains  a  Special  Act  incoq)orating  this  Part  of  this 
Act. 

IV.  Where  any  Share  of  the  Capital  of  the  Company  is  Power  to 
after  the  passing  of  this  Act  declared  forfeited  under  and  in  Companv 
pursuance  of  the  Provisions  with  respect  to  the  Forfeiture  for^ued. 
of  Shares  for  Nonpayment  of  Calls  contained  in  The  Com-  Sharea. 

fianies  Clauses  Consolidation  Act,  1845,  and  the  Companies 
clauses  Consolidation  {Scotland)  Act,  1845,  respectively, 
and  the  Forfeiture  is  confirmed  by  a  Meeting  in  accordance 
with  the  same  Provisions  respectively,  and  Notice  of  the 
Forfeiture  has  been  given, — then  and  in  every  such  Case, 
if  the  Directors  of  the  Company  are  unable  to  sell  the  Share 
for  a  Sum  equal  to  the  Arrears  of  Calls  and  Interest  and 
Expenses  due  in  respect  thereof,  the  Company  at  any 
General  Meeting  held  not  less  than  Two  Months  after 
such  Notice  is  given  may,  in  case  Payment  of  the  Arrears 
of  Calls,  Interest,  and  Expenses  due  in  respect  thereof  is 
not  made  by  the  registered  Holder  of  the  Share  before  the 
Meeting  is  held,  resolve  that  the  Share  instead  of  being 
sold  shall  be  cancelled,  and  the  Share  shall  thereupon  be 
cancelled  accordingly. 

V.  A  Declaration  in  Writing  made  by  some  credible  ETidenoo 
Person,  in  England  or  Ireland  before  a  Justice,  and  in  {^^q*  q^^' 
Scotland  before  any  Sherifi*  or  Justice,  stating  that  a  Sum  forfeited 
of  Money  sufficient  to  pay  the  Arrears  of  Calls,  Interest,  8i»"«- 
and  Expenses  due  in  respect  of  the  Share  could  not  at  the 

Time  of  the  Cancellation  of  the  Share  be  obtained  for  the 
same  upon  the  Stock  Exchange  prescribed  in  the  Special 
Act,  and  if  no  Stock  Exchange  is  prescribed  then  upon  the 
Stock  Exchange,  as  to  England^  of  the  City  of  London^ 
and  as  to  Scotland  of  the  City  of  Edinburgh^  and  as  to 
Ireland  of  the  City  of  Dublin^  shall  be  sufficient  Evidence 
of  the  Fact  so  declared. 

VI.  Where  it  is  so  resolved  that  any  Share  shall  be  can-  Payment 
celled,  the  Holder  thereof  shall  from  and  after  the  passing  ^Jj^J^^ 
of  the  Besolution  be  precluded  from  all  Bight  and  interest  withstand- 
therein  and  in  respect  thereof;  but  the  Cancellation  shall  i^§^'^°*^" 
not  affect  the  Liability  of  the  last  registered  Holder  of  the 

Share  to  pay  to  the  Company  all  Arrears  of  Calls,  Interest, 
and  Expenses  due  in  respect  of  the  Share  at  the  Time  of 
the  Cancellation,  or  the  Irower  of  the  Company  to  enforce 
Payment  thereof  by  Action  or  otherwise. 

VII.  Provided  always.  That  if  the  Company  enforces  ^rf"®^' 
the  Payment  of  the  Arrears  of  Calls,  Interest,  and  Expenses  Sharoe  to 
under  the  last  preceding  Provision,  the  Value  of  the  Share  ^^"^*®^ 
at  the  'X'ime  oi  the  Cancellation  thereof  shall  be  deducted  Amount 
from  the  Amount  so  then  due  ;  provided  also,  that  if  Pajr-  ^"®  ^^ 
ment  of  all  Arrears  of  Calls,  interest,  and  Expenses  is  thweof. 
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Company 
nuty  cancel 
forfeited 
Shares 
-with  con- 
sent of 
Holders. 


As  to  Sur- 
render of 
Shares. 

No  Money 
to  be  paid 
for  Cancel- 
lation or 
Surrender. 

Power  to 
create 
Shares  in 
lien  of  can- 
celled, for- 
feited, etc. 
Shares. 


made  before  each  Meeting  as  aforesaid  is  held,  the  Share 
shall  revert  to  ^e  Person  to  whom  it  belonged  at  the  Time 
of  Forfeiture,  and  shall  be  re-entered  on  the  Company's 
Eegister  accordingly. 

YIIL  Where  any  Share  is  declared  forfeited,  or  where 
any  Sum  payable  on  any  Share  remains  unpaid,  the  Com- 
pany, with  the  Consent  in  Writing  of  the  registered  Holder 
of  the  Share,  and  with  the  Sanction  of  a  Greneral  Meeting, 
may  resolve  that  the  Share  shall  be  cancelled,  and  imme- 
diately thereupon  the  Share  shall  be  cancelled,  and  all 
Liabilities  and  Kights  with  respect  to  the  Share  shall  there- 
upon be  absolutely  extinguished. 

IX.  The  Company  may  from  Time  to  Time  accept,  on 
such  Terms  as  tney  think  fit.  Surrenders  of  any  Shares 
which  have  not  been  fiillv  paid  up. 

X.  The  Company  shall  not  pay  or  refund  to  any  Share- 
holder any  Sum  of  Money  for  or  in  respect  of  the  Cancel- 
lation or  Surrender  of  any  Share. 

XI..  The  Company  may  from  Time  to  Time,  in  lien  of 
any  Shares  that  have  been  cancelled  or  surrendered,  issue 
new  Shares  of  such  Amounts  as  will  allow  the  same  to  be 
conveniently  apportioned  or  disposed  of  according  to  the 
Resolution  of  any  Ordinary  or  Extraordinary  Meeting  of 
the  Company,  and  may  from  Time  to  Time  fix  the  Amounts 
and  Times  of  Payment  of  the  Calls  on  any  such  new  Shares, 
and  dispose  thereof  on  such  Terms  and  Conditions  as 
may  be  so  resolved  upon:  Provided,  that  the  aggregate 
nominal  Amount  of  the  new  Shares  shall  not  exceed  the 
aggregate  nominal  Amount  of  the  Shares  in  lieu  of  which 
the  new  Shares  are  issued,  after  deducting  the  Amount 
actually  paid  up  in  respect  of  the  Shares  cancelled  or  sur- 
rendered. 


Regula- 
tions as  to 
Creation 
and  Issue 
of  Ordinary 
Shares  or 
new  Ordi- 
nary Stock. 


Pabt  II. 
Additional  Capital. 

New  Ordinary  Shares  or  Stock. 

XII.  Where  any  Company,  incorporated  either  before 
or  after  the  passing  of  this  Act  for  the  Purpose  of  carrying 
on  any  Undertakmg,  is  authorized  by  any  Special  Act 
hereafter  passed,  and  incorporating  this  Part  of  this  Act, 
to  raise  any  additional  Sum  or  Sums  by  the  Issue  of  new 
Ordinary  Shares,  or  by  the  Issue  of  new  Ordinary  Stock, 
or  (at  the  Option  o^  the  Company)  by  either  of  those 
Modes, — then  and  in  every  such  Case  the  Company,  with 
the  Sanction  of  such  Proportion  of  the  Votes  of  the  Share- 
holders and  Stockholders  entitled  to  vote  in  that  Bdialf  it 
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Meetings  of  the  Company,  present  (personally  or  by  proxy) 
at  a  Meeting  of  the  Company  specially  convened  tor  the 
Purpose^  as  is  prescribed  in  the  Special  Act^  and  if  no  Pro- 
portion is  prescribed,  then  of  Three  Fifths  of  such  Votes, 
may,  for  tne  Purpose  of  raising  the  additional  Sum  or 
Sums,  from  Time  to  Time  create  and  issue  (according  as 
the  Authority  given  by  the  Special  Act  extends  to  Shares 
only,  or  to  Stock  only,  or  to  both)  such  new  Ordinary 
Shares,  of  such  nominal  Amount,  and  subject  to  the  Pay- 
ment of  Calls  of  such  Amounts  and  at  such  Times,  as  the 
Company  thinks  fit,  or  such  new  Ordinary  Stock  as  the 
Company  thinks  fit. 

Pteference  Shares  or  Stock. 

Xin.  Where  any  such  Company  is  authorized  by  any  Begnia- 
Special  Act  hereafter  passed  and  incorporating  this  Part  of  ^^'J^  ^ 
this  Act  to  raise  any  additional  Sum  or  Sums  by  the  Issue  and  inue 
of  new  Preference  Shares,  or  by  the  Issue  of  new  Prefer-  ^f  new 
ence  Stock,  or  (at  the  Option  of  the  Company)  by  either  shai^or 
of  those  Modes, — then  and  in  every  such  Case  the  Com-  jew  Pre- 
pany,  with  the  like  Sanction  as  aforesaid,  may  for  the  Pur-  s^k.^ 
pose  of  raising  such  additional  Sum  or  Sums,  from  Time 
to  Time  create  and  issue  (according  as  the  Authority  given 
by  the  Special  Act  extends  to  Shares  only,  or  to  otock 
only,  or  to  both)  such  new  Shares  or  new  Stock,  either 
Ordinary  or  Preference,  and  either  of  one  Class  and  with 
like  Privileges,  or  of  several  Classes  and  with  difierent 
Privileges,  and  of  the  same  or  difierent  Amounts,  and  re- 
spectively with  any  fixed,  fiuctnating,  contingent,  prefer- 
ential, perpetual,  terminable,  deferred,  or  other  Dividend 
or  Interest,  not  exceeding  the  Rate  prescribed  in  the 
Special  Ac^  and  if  no  Rate  is  prescribed  then  not  exceed- 
ing the  Rate  of  Five  Pounds  per  Centum  per  Annum^  and 
subject  (as  to  any  such  new  Shares)  to  the  Payment  of 
Calls  of  such  Amounts  and  at  such  Times,  as  the  Company 
from  Time  to  Time  thinks  fit : 

Provided  always,  that  any  Preference  assigned  to  any  Baring 
Shares  or  Stock  so  issued  under  the  Special  Act  shall  not  pjl^g^^^^ 
afiect  any  Guarantee,  or  any  Preference  or  Priority  in  the  shAie- 
Payment  of  Dividend  or  Interest,  or  any  Shares  or  Stock,  i^oidere. 
that  may  have  been  granted  by  the  CJompany  under  or 
confirmed  by  any  previous  Act,  or  that  may  be  otherwise 
lawfully  subsisting. 

XIV.  The  Preference  Shares  or  Preference  Stock  so  Preference 
issued  shall  be  entitled  to  the  preferential  Dividend  or  ^J^^}^ 
Interest  assigned  thereto,  out  of  the  Profits  of  each  Year,  to  DWi- 
in  priority  to  the  Ordinary  Shares  and  Ordinary  Stock  of  ^^^  o°'7 
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out  of  tbe     the  Company ;  bat  if  in  any  Year  ending  on  the  Day  pre- 
elch  You-,    scribed  in  the  Special  Act,  and  if  no  Day  is  prescribedi 
then  on  the  Thirty-first  Day  of  December^  there  are  not 
Profits  available  for  the  Payment  of  the  fall  Amount  of 
preferential  Dividend  or  Interest  for  that  Year,  no  Part  of 
the  Deficiency  shall  be  made  good  out  of  the  Profits  of  any 
subsequent  x  ear,  or  out  of  any  other  Funds  of  the  Com- 
pany. 
Terms,  etc       XV.  The  Terms  and  Conditions  to  which  any  Prefer- 
^  ^  ?tifi^^  ^°^  Share  or  Preference  Stock  is  subject  shall  be  clearly 
^u»!  stated  on  the  Certificate  of  that  Preference  Share  or  Por- 

tion of  Preference  Stock. 


Unissued 
Sh&reii  and 
Stock  may 
be  can- 
celled. 

If  Ordinary 
Stock  or 
Shares  at  a 
Premium 
new  Shares 
or  Stock  to 
be  offered 
to  existing 
ordinary 
Share- 
bolderv. 


Offer  to  ht 
made  by 
Letter. 


General  Provisions  as  to  new  Shares  or  SlocJL 

X  VI.  If,  after  having  created  new  Shares  or  new  Stock, 
the  Company  determines  not  to  issue  the  whole  of  the  new 
Shares  or  new  Stock,  they  may  cancel  the  unissued  new 
Shares  or  new  Stock. 

XVII.  If,  at  the  Time  of  the  Issue  of  new  Shares  or  new 
Stock,  the  Ordinary  Shares  or  Ordinary  Stock  of  the  Com- 

Eany  are  or  is  at  a  Premium,  then,  unless  the  Company 
efore  the  Issue  of  the  new  Shares  or  new  Stock  otherwise 
determines,  the  new  Shares  or  new  Stock  then  issued  shall 
be  of  such  Amount  as  will  conveniently  allow  the  same  to 
be  apportioned  among  the  then  Holders  of  the  Ordinary 
StocK  and  Ordinary  Sliares,  respectively,  in  proportion,  as 
nearly  as  conveniently  may  be,  to  the  Ordinary  Shares  and 
Ordinary  Stock  held  by  them  respectively,  and  shall  be 
offered  to  them  at  Par  in  that  Proportion  :  Provided,  that 
it  shall  not  be  obligatory  on  the  Company  so  to  apportion 
or  offer  any  new  Shares  or  qew  Stock  unless  the  Amount 
of  every  new  Share  or  Portion  of  new  Stock  to  be  so 
offered  would  if  so  apportioned  be  at  least  the  Sum  pre- 
scribed in  the  Special  Act,  and  if  no  Sum  is  prescribed 
then  at  least  Ten  Pounds. 

X Vin,  The  Offer  of  new  Shares  or  new  Stock  shall  be 
made  by  Letter  under  the  Hand  of  the  Treasurer  or  Secre- 
tary of  the  Company  given  to  every  such  Shareholder  or 
Stockholder  as  aforesaid,  or  sent  by  Post  addressed  to  him 
according  to  his  Address  in  the  Shareholders  or  Stock- 
holders Address  Book,  or  left  for  him  at  his  usual  or 
then  last  known  Place  of  Abode  in  England,  Seoihmdy 
or  Ireland  (as  the  Case  may  require) ;  and  every  such 
Offer  made  by  Letter  sent  by  Post  shall  be  considered  as 
made  on  the  Day  on  which  the  Letter  in  due  Coarse  of 
Delivery  ought  to  be  delivered  at  the  Place  to  whic^  it  is 
addressed. 
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XIX.  The  new  Shares  or  PortionB  of  new  Stock  so  New 
oflfered  shall  vest  in  and  belong  to  the  Shareholders  or  g^k'to'' 
Stockholders  who  accept  the  same  or  their  Nominees.  vest  on  Ao- 

XX.  If  any  Shareholder  or  Stockholder  fails  for  the  ^eptance. 
Time  prescribed  in  the  Special  Act,  and  if  no  Time  is  pre-  ^J^^' 
scribea  then  for  One  Month,  after  the  Offer  to  him  of  new  new  Shares 
Shares  or  new  Stock,  to  signify  his  Acceptance  of  the  same  qJ^^J^^  ^ 
or  any  Fart  thereof,  then  and  in  every  such  Case  at  the 
Expiration  of  that  Period  he  shall  be  deemed  to  have  de- 
clined the  Offer  of  such  new  Shares  or  new  Stock  or  such 

Part  thereof  as  aforesaid,  and  the  same  may  be  disposed  of 
by  the  Company  as  hereinafter  provided  : 

Provided,  that  where  a  Shareholder  or  Stockholder,  from  Power  to 
Absence  abroad  or  other  Cause  satisfactory  to  the  Directors  ^.'*^ 
of  the  Company,  omits  to  signify  within  the  Time  aforesaid  accepting 
his  Acceptance  of  the  new  Shares  or  new  Stock  offered  to  °®  g^^*^ 
him,  the  Directors,  if  they  think  proper,  may  permit  him  to 
accept  the  same,  notwithstanding  that  such  Time  has  elapsed. 

XXI.  Subject  to  the  foregoing  Provisions,  the  Company  General 
may  from  Time  to  Time  dispose  of  new  Shares  and  new  ?°^®'  ^, 
Stock,  at  such  Times,  to  such  Persons,  on  such  Terms  and  uaS^o- 
Conditions,  and  in  such  Manner,  as  the  Directors  think  pnatednew 
advantageous  to  the  Company,  but  so  that  not  less  than  su^^" 
the  ftiU  nominal  Amount  of  any  Share  or  Portion  of  Stock 

be  payable  or  paid  in  respect  thereof. 


Part  III. 

Debenture  Stock. 

XXn.  Where  any  Company,  incorporated  either  before  Regnia- 
or  after  the  passing  of  this  Act  for  the  Purpose  of  carrying  creation*** 
on  any  Undertaking,  is  authorized  by  any  Special  Act  and  issue 
hereafter  passed,  and  incorporating  this  Part  of  this  Act,  J^  ^gj^i. 
to  create  and  issue  Debenture  Stock, — then  and  in  every 
such  Case  the  Company,  with  the  Sanction  of  such  Pro- 
portion of  the  Votes  of  the  Shareholders  and  Stockholders 
entitled  to  vote  in  that  Behalf  at  Meetings  of  the  Company, 
present  (personally  or  by  proxy)  at  a  Meeting  of  the  Com- 
pany specially  convened  tor  the  Purpose,  as  is  prescribed 
in  the  Special  Act,  and  if  no  Proportion  is  prescribed,  then 
of  Three  Fifths  of  such  Votes,  may  from  Time  to  Time 
raise  all  or  any  Part  of  the  Money  which  for  the  Time 
being  they  have  raised,  or  are  authorized  to  raise,  on  Mort- 
gage or  Bond,  by  the  Creation  and  Issue  at  such  Times,  in 
such  Amounts  and  Manner,  on  such  Terms,  subject  to  such 
Conditions,  and  with  such  Rights  and  Privileges,  as  the 
Company  thinks  fit,  of  Stock  to  be  called  Debenture  Stock, 
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instead  of  and  to  the  same  Amount  as  the  whole  or  any 
Part  of  the  Money  which  may  for  the  Time  being  be  owing 
by  the  Company  on  Mortgage  or  Bond,  or  which  they  may 
from  Time  to  Time  hare  power  to  raise  on  Mortgage  or 
Bond,  and  may  attach  to  the  Stock  so  created  such  fixed 
and  perpetual  preferential  Interest,  not  exceeding  the-Rate 
prescribed  in  tlie  Special  Act,  and  if  no  Bate  is  prescribed, 
then  not  exceeding  the  Rate  of  Four  Founds  per  Centum 
per  Annumj  payable  half-yearly  or  otherwise,  and  com- 
mencing at  once,  or  at  any  future  Time  or  Times,  when 
and  as  the  Debenture  Stock  is  issued,  or  otherwise,  as  the 
Company  thinks  fit. 
Debenture  X!KIII.  Debenture  Stock,  with  the  Interest  thereon, 
Stock  to  bo   gjjjji  jjg  3  Charge  upon  the  Undertaking  of  the  Company, 

Charge.       pnor  to  all  onares  or  btock  ot  the  Company,  and  shall  be 
transmissible  and  transferable  in  the  same  Manner  and 
according  to  the  same  Regulations  and  Provisions  as  other 
Stock  of  the  Company,  and  shall  in  all  other  respects  have 
the  Incidents  of  Personal  Estate. 
Interest  on       XXIV.  The  Interest  on  Debenture  Stock  shall  have 
Debenture    Priority  of  Payment  over  all  Dividends  or  Interest  on  any 
a  primary^   Shares  or  Stock  of  the  Company,  whether  Ordinary  or 
Charge.       Preference  or  guaranteed,  ana  shall  rank  next  to  the  In- 
terest payable  on  the  Mortgages  or  Bonds  for  the  Time 
being  of  the  Company  legally  granted  before  the  Creation 
of  such  Stock ;  but  the  Holders  of  Debenture  Stock  shall 
not,  as  among  themselves,  be  entitled  to  any  Preference  or 
Priority. 
Payment  of       XaV,  If  within  Thirty  Days  after  the  Interest  on  any 
ma^^en-   ^^^^  Debenture  Stock  is  payable  the  same  is  not  paid,  any 
forced  by     One  or  moro  of  the  Holders  of  the  Debenture  Stock  holding 
Appoint-    ^  individually  or  collectively,  the  Sum  in  nominal  Amount 
KecdYer  or  thereof  prescribed  in  the  Special  Act,  and  if  no  Sum  is 
Judicial       prescribed,  then  a  Sum  equal  to  One  Tenth  of  the  aggre- 
gate Amount  which  the  Company  is  for  the  Time  being 
authorized  to  raise  by  Mortgage,  by  Bond,  and  by  Deben- 
ture Stock,  or  the  Sum  of  Ten  thousand  Pounds,  which- 
ever of  the  Two  last-mentioned  Sums  is  the  smaller  Sum, 
may  (without  Prejudice  to  the  Right  to  sue  in  any  Comt 
of  competent  Jurisdiction  for  the  Interest  in  arrear)  require 
the  Appointment  in  England  or  Ireland  of  a  Receiver,  and 
in  Scotland  of  a  Judicial  Factor. 
Mode  of  XXVI.  Every  such  Application  for  a  Receiver  shall  be 

^ceiver^^r  "™*^^  *®  "^^^  Justices,  and  every  such  Application  for  a 
Judicial       Judicial  Factor  shall  be  made  to  the  Court  of  Session ; 
Factor.        and  on  any  such  Application  the  Justices  or  Court  (as  the 
Case  may  be),  by  Order  in  Writing,  after  hearing  the 
Parties,  may  appoint  some  Person  to  receive  the  whole  or 


COMPANIES  CLAUSES.  97 

a  competent  Part  of  the  Tolls  or  Sams  liable  to  the  Pay- 
ment of  the  Interest,  until  all  the  Arrears  of  Interest  then 
dae  on  the  Debenture  Stock,  with  all  Costs,  including  the 
Charges  of  receiving  the  Tolls  or  Sums,  are  fully  paid ; 
and  upon  such  Appointment  being  made  all  such  Tolls  or 
Sums  shall  be  paid  to  and  received  by  the  Person  so  ap- 
pointed ;  and  all  Money  so  received  shall  be  deemed  so 
much  Money  received  by  or  to  the  Use  of  the  several  Per- 
sons interested  in  the  same,  according  to  their  several 
Priorities. 

The  Receiver  or  Judicial  Factor  shall  distribute  rateably 
and  without  Priority,  among  all  the  Proprietors  of  Deben- 
ture Stock  to  whom  Interest  is  in  arrear,  the  Money  which 
so  comes  to  his  Hands,  after  applying  a  sufficient  Part 
thereof  in  or  towards  Satisfaction  of  the  Interest  on  the 
Mortgages  and  Bonds  of  the  Company. 

As  soon  as  the  full  Amount  of  Interest  and  Costs  has 
been  so  received,  the  Power  of  the  Receiver  or  Judicial 
Factor  shall  cease,  and  he  shall  be  bound  to  account  to  the 
Company  for  his  Acts  or  Intromissions  or  the  Sums  received 
by  him,  and  to  pay  over  to  the  Company  any  Balance  that 
may  be  in  his  Hands. 

XXY n.  If  the  Interest  on  Debenture  Stock  is  in  arrear  Airean 
for  Thirty  Days  next  after  any  of  the  respective  Days  ™*y^^ 
whereon  the  same  is  payable,  the  Holder  for  the  Time  At^ono/ 
being  thereof  may  (without  Prejudice  to  his  Power  to  ^^^ 
apply  for  the  Appointment  of  a  Receiver  or  Judicial 
Factor)  recover  tne  Arrears  with  Costs  by  Action  or  Suit 
against  the  'Company  in  any  Court  of  competent  Juris- 
diction. 

XXyin.  The  Company  shall  cause  Entries  of  the  De-  Debenture 
benture  Stock  from  Time  to  Time  created  to  be  made  in  a  ®**^?^^5® 
Register  to  be  kept  for  that  Purpose,  wherein  they  shall  '**'** 
enter  the  Names  and  Addresses  of  the  several  Persons  and 
Corporations  from  Time  to  Time  entitled  to  the  Debenture 
Stock,  with  the  respective  Amounts  of  the  Stock  to  which 
they  are  respectively  entitled ;  and  the  Register  shall  be 
accessible  for  Inspection  and  Perusal  at  all   reasonable 
Times  to  every  Mortgagee,  Bondholder,  Debenture  Stock 
Holder,  Shareholder,  and  Stockholder  of  the  Company, 
without  the  Payment  of  any  Fee  or  Charge. 

XXIX.  The  Company  shall  deliver  to  every  Holder  of  Company 
Debenture  Stock  a  Certificate  stating  the  Amount  of  De-  *?  ^^l^^^ 
benture  Stock  held  by  him ;  and  all  Regulations  or  Pro-  to  Holders 
visions  for  the  Time  being  applicable  to  Certificates  of  ofDeben- 
Shares  in  the  Capital  of  the  Company  shall  apply,  mutatis 
mtUandisy  to  Certificates  of  Debenture  Stock. 

n 
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XXX.  NothiDg  herein  or  in  the  Spedal  Act  antlioriz- 
ing  the  Issue  of  Debentnre  Stock  ccmtained  shall  in  any 
way  affect  any  Mortgage  or  Bond  at  any  Time  legally 
granted  by  the  Company  before  the  Creation  of  such  Stock, 
or  any  Power  of  the  Company  to  raise  Money  on  Mortgage 
or  Bondy  but  the  Holders  of  all  such  Mortgages  and  Bonds 
shall,  during  the  Continuance  thereof  respectively,  be  mi- 
titled  to  the  same  Priorities,  Bights,  and  Privil^es  in  all 
respects  as  they  would  have  been  entitled  to  if  the  Spedal 
Act  authorizing  the  Issue  of  Debenture  Stock  had  not  beoi 
passed. 

XXXI.  Debenture  Stock  shall  not  entitle  the  Holders 
thereof  to  be  present  or  vote  at  any  Meeting  of  the  C<Hn- 
pany,  or  confer  any  Qualification,  but  shall,  in  all  respects 
not  otherwise  by  or  under  this  Act  or  the  Special  Act  pro- 
vided for,  be  considered  as  entitling  the  Holders  to  the 
Rights  and  Powers  of  Mortgaigees  of  the  Undertaking 
other  than  the  Right  to  require  Repayment  of  the  Princi* 
pal  Money  paid  up  in  respect  of  the  Debenture  Stock. 

XXXIL  Money  raised  by  Debenture  Stock  shall  be 
applied  exclusively  either  in  paying  off  Money  due  by  the 
Company  on  Mortga^  or  Bond,  or  else  for  the  Purpoees 
to  which  the  same  Money  would  be  applicable  if  it  were 
raised  on  Mortgage  or  Bond  instead  of  on  Debenttire  Stock. 

XXXUI.  Separate  and  distinct  Accounts  shall  be  kept 
by  the  Company,  showing  how  much  Money  has  been  re- 
ceived for  or  on  account  of  Debenture  Stock,  and  how 
much  Money  borrowed  or  owing  on  Mortgage  or  Bond,  <Mr 
which  they  have  Power  so  to  borrow,  has  oeen  paid  off*  by 
Debenture  Stock,  or  raised  thereby,  instead  of  oeing  bor* 
rowed  on  Mortgage  or  Bond. 

XXXIV.  The  Powers  of  borrowing  and  re-borrowing 
by  the  Company  shall,  to  the  Extent  of  tlie  Money  ndsra 
by  the  Issue  of  Debenture  Stock,  be  extinguished. 

XXXV.  The  Provisions  of  this  Part  of  this  Act  shall 
be  deemed  to  apply  to  Mortgage  Preference  Stock,  and  to 
Funded  Debt,  as  the  Case  may  require,  in  all  respects  as 
if  Mortgage  Preference  Stock  or  Funded  Debt  were  men- 
tioned throughout  this  Part  of  this  Act  wherever  Deben- 
ture Stock  is  mentioned  therein. 

Pabt  IV. 
Change  op  Name. 

XXXVI.  Where  by  any  Special  Act  hereafter  passed 
and  incorporating  this  Part  ot  this  Act  the  Name  of  any 
Company  incorporated  either  before  or  after  the  passing  of 
this  Act  for  the  Purpose  of  carrying  on  any  Undertalung 
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is  changed, — ^then  and  in  every  snch  Case  from  the  passing 
of  the  Special  Act  the  Company  by  their  new  Name  shall 
have  and  may  exercise  the  Powers  then  vested  in  the  Com» 
pany  by  their  original  Name ;  and  all  Acts  relating  to  the 
Company  by  their  original  Name  shall  be  read  and  inter- 
preted as  if  throughout  those  Acts,  wherever  the  original 
Name  of  the  Company  or  any  Reference  to  the  Company 
by  their  original  Name  occurs,  the  new  Name  of  the  Com- 
pany or  a  Reference  to  the  Company  by  their  new  Name 
were  substituted. 

XXXVII.  No  Action,  Suit,  Bill,  Process,  Writ,  Indict*  Actions, 
ment,  Information,  or  other  Proceeding,  whether  civil  or  ^^^^  ^ 
cjriminal,  which  at  or  immediately  before  the  passing  of  the 
Special  Act  is  commenced  and  is  then  pending, — either  at 
the  Suit  or  Instance  of  the  Company,  by  their  original 
Name,  against  any  other.  Corporation  or  any  Person,  or  at 
the  Suit  or  Instance  of  any  other  Corporation  or  any  Per- 
son against  the  Company,  by  their  original  Name, — shall 
abate,  determine,  or  be  otherwise  impeached  or  affected 
for  or  by  reason  of  the  Change  of  the  Name  of  the  Com- 
pany ;  nor  shall  any  Notice,  Tender,  Requisition,  Warrant, 
oummons.  Pleading,  civil  or  criminal  Writ  or  other  Pro- 
cess, Record,  Dee^,  Contract,  Agreement,  Writing,  or 
Instrument  then  or  thereafter  to  be  made,  issued,  written, 
or  commenced,  be  deemed  to  be  vacated,  discharged,  in- 
validated, prejudiced,  or  affected  by  reason  of  the  Com- 
pany or  their  Undertaking  being  therein  respectively  called 
oy  the  original  Name  of  the  Company  or  Undertaking; 
and  it  shall  not  be  necessary  in  any  Bill,  Suit,  Indictment, 
Information,  Proceeding,  Notice,  Tender,  Reauisition,  War- 
rant, Summons,  Pleading,  civil  or  criminal  Writ,  or  other 
Process,  or  in  any  Record,  Deed,  Contract,  Agreement, 
Writing,  or  other  Instrument  or  Matter,  to  aver  that  the 
Company  had  been  called  or  known  for  any  Period  by  the 
original  Name  of  the  Company,  or  that  their  Undertaking 
had  been  called  or  known  withm  that  Period  by  the  origin^ 
Name  of  the  Undertaking,  and  that  by  the  Special  Act 
effecting  the  Change,  the  Names  of  the  Company  and  their 
Undertaking  were  changed,  and  that  after  the  passing  of 
that  Special  Act  the  Company  had  been  called  or  known 
by  their  new  Name  and  their  Undertaking  by  its  new 
I^ame ;  but  it  shall  be  deemed  true,  lawful,  and  sufficient 
therein  to  aver  the  S^le  and  describe  the  Company  by 
their  new  Name,  and  their  Undertaking  by  its  new  Name, 
in  the  same  Manner  as  if  the  Company  had  been  originally 
incorporated,  called,  or  known  by  their  new  Name,  and  as 
if  their  Undertaking  had  been  originally  called  or  known 
by  its  new  Name. 
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XXX  VUL  Notwithstanding  the  Change  of  the  Name 
of  the  Company,  everything  before  the  passing  of  the 
Special  Act  effecting  the  Change  done,  suffereo,  or  con- 
firmed under  or  by  virtue  of  any  other  Act  shall  be  as  valid 
as  if  the  Special  Act  effecting  the  Change  were  not  passed ; 
and  the  Change  of  Name  and  lastrmentioned  Special  Act 
respectively  shall  accordingly  be  subject  and  without  Pre- 
judice to  everything  so  done,  suffered,  or  confirmed  before 
the  passing  of  the  last-mentioned  Special  Act,  and  to  all 
Kights,  Liabilities,  Claims,  and  Demands,  then  present  or 
future,  which,  if  the  Change  of  Name  had  not  happened 
and  such  last-mentioned  Special  Act  had  not  been  passed, 
would  be  incident  to  or  consequent  on  anything  so  done, 
suffered,  or  confirmed. 

XXXIX.  Notwithstanding  the  Change  of  the  Name 
of  the  Company,  all  Deeds,  Instruments,  Purchases,  Sales, 
Securities,  and  Contracts  before  the  passing  of  the  Special 
Act  effecting  the  Change  made  under  any  other  Act,  or 
with  reference  to  the  Purposes  thereof,  shall  be  as  effectual 
to  all  Intents  in  favour  of,  against,  and  with  respect  to  the 
Company  as  if  the  Name  of  the  Company  had  remained 
unchanged. 


Cap.  CXXIV. 


An  Act  far  the  more  effectual  Condensation  of  Muriatic 
Aeid  Gaa  in  Alkali  Works.— \2%ih  July  1863.] 

'  Whereas  it  is  expedient  to  provide  for  the  better  Con- 
densation of  the  Muriatic  Acid  Gas  evolved  in  Alkali 
Works:'  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 


Short  Title. 
Com- 
mencement 
of  Act. 

Interpreta- 
tion of 
Terms. 


Preliminary, 

I.  This  Act  may  be  cited  as  the  ^  Alkali  Act,  1863.' 

II.  This  Act  shall  come  into  operation  on  the  First  Day 
of  January  One  thousand  eight  hundred  and  sixty-four. 

III.  The  Term  'Alkali  Work,'  as  herein-after  used,  shall 
mean  every  Work  for  the  Manufacture  of  Alkali,  Sulphate 
of  Soda,  or  Sulphate  of  Potash  in  which  Muriatic  Acid 
Qas  is  evolved : 

The  Term  '  Owner,'  as  herein-after  used,  shall  mean  the 
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Lessee  or  Occupier  or  any  other  Person  carrying  on  any 
Alkali  Work : 

The  Term  ^the  Inspector'  shall  mean  the  Inspector  to 
be  appointed  ander  this  Act. 

Alkali  Works. 

IV,  Every  Alkali  Work  shall  be  carried  on  in  such  As  to  the 
Manner  as  to  secure  the  Condensation  to  the  Satisfaction  Alkali'  ° 
of  the  Inspector,  derived  from  his  own  Examination  or  from  Worke. 
that  of  a  Sub-Inspector,  of  not  less  than  Ninety-five  per 
Centum  of  the  Muriatic  Acid  Gas  evolved  therein :  Pro- 
vided always,  that  nothing  herein  contained  shall  entitle 

the  Inspector  to  direct  any  Alteration  to  be  made  in  the 
Process  of  Manufacture  or  the  Apparatus  used  therein. 

If  any  Alkali  Work  is  carriea  on  in  contravention  of 
this  Section,  the  Owner  of  that  Work  shall,  on  its  being 
made  to  appear  to  the  Court  before  which  any  Proceedings 
for  Recovery  of  a  Penalty  may  be  instituted  that  Ninety- 
five  per  Centum  at  least  of  the  Muriatic  Acid  Gas  evolved 
in  such  Work  has  not  been  condensed,  be  deemed  to  be 
guilty  of  an  Offence  against  this  Act,  and  be  subject  in 
respect  of  the  First  Conviction  to  a  Penalty  not  exceeding 
Fifty  Pounds,  and  in  respect  of  every  Offence  after  a 
previous  Conviction  to  a  Penalty  not  exceeding  One  hun- 
dred Pounds :  Provided  always,  that  no  such  Owner  shall 
be  convicted  of  more  than  One  such  Ofience  in  respect  of 
any  One  Day :  Provided  also,  that  no  such  Penalty  snail  be 
inflicted  unless  the  Inspector  shall  produce  before  the  Court 
having  Cognizance  of  the  Matter  a  Statement  in  Writing 
of  the  Facts  on  which  he  founds  his  Opinion  that  Ninety- 
five  per  Centum  of  the  Muriatic  Acid  Gas  evolved  in  the 
Alkali  Work  is  not  condensed  therein,  and  serve  a  Copy 
thereof  with  the  Process  commencing  the  Proceedings. 

V.  TheOwnerofany  Alkali  Work  in  which  any  Offence  P^^J^j 
against  this  Act  has  been  proved  to  have  been  committed,  onlnc^  in 
and  for  which  a  pecuniary  Penalty  may  be  imposed,  shall  ti»e  *«* 
in  every  Case  be  deemed  to  have  committed  the  Offence,  ^^le^^o 
and  shall  be  liable  to  pay  the  Penalty,  unless  he  shall  prove  prove  that 
to  the  Satisfaction  of  the  Court  before  which  any  Action  ^m  m«i^*^ 
shall  be  brought  for  the  Recovery  of  such  Penalty  that  he  mitted  by 
has  used  due  Diligence  to  comply  with  and  to  enforce  the  Agent,  etc. 
Execution  of  this  Act,  and  that  the  Offence  in  question  without  his 
was  committed  by  some  Agent,  Servant,  or  Workman,  j^^g^l^ 
whom  he  shall  charge  by  Name  as  the  actual  Offender,  which  Case 
without  his  Knowledge,  Consent,  or  Connivance,  in  which  J^^t^fl"*' 
Case  such  Agent,  Servant,  or  Workman  shall  be  liable  to  uabie. 
and  may  be  sued  for  the  Payment  of  the  Penalty,  and  of 
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the  Costs  of  all  Proceedings  which  maj  be  taken  for  the 
Recovery  thereof  either  against  himself  or  against  the 
Owner  under  this  Act ;  provided  that  it  shall  be  lawful  for 
the  Inspector  to  proceed  in  the  first  instance  against  the 
Person  whom  he  shall  believe  to  be  the  actual  Offender, 
without  first  proceeding  against  the  Owner,  in  any  case  in 
which  it  shall  be  made  to  appear  to  the  Satisfaction  of  such 
Inspector  that  the  Owner  has  used  all  due  Diligence  to 
complj  with  and  to  enforce  the  Execution  of  this  Act,  and 
that  the  Offence  has  been  committed  bj  the  Person  whom 
he  may  charge  therewith  without  the  E^owledge,  Consent, 
or  Connivance  of  the  Owner,  and  in  contravention  of  his 
Orders. 

YL  No  Alkali  Work  shall  at  any  Time  after  the  Ex- 

Jiration  of  Three  Months  after  the  Appointment  of  the 
nspector  be  carried  on  or  prosecuted  until  such  Work  has 
been  registered  by  the  Owner  with  the  Inspector.  In 
every  Register  hereby  required  to  be  made  there  shall  be 
inserted  the  Name  in  full  of  the  Owner,  and  of  the  Parish 
or  Township  in  which  the  Work  is  situate,  and  within  One 
Month  after  Change  of  Ownership  in  any  such  Work  the 
Register  of  such  Work  shall  be  amended  bv  inserting  the 
Name  of  the  new  Owner;  and  if  any  Alkali  Work  is  car- 
ried on  in  contravention  of  this  Section,  the  Owner  thereof 
shall,  on  Conviction,  be  deemed  to  be  guilty  of  an  Offence 
against  this  Act,  and  shall  be  subject  to  a  Penalty  not  ex- 
ceeding Five  Pounds  for  every  Day  during  which  such 
Work  shall  have  been  so  carried  on. 
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Inspectors. 

Vn.  For  the  Purpose  of  carrying  into  efifect  the  Provi- 
sions of  this  Act,  the  Board  of  Trade  may  from  Time  to 
Time  appoint  any  fit  and  proper  Person  to  be  InspectcMr  of 
Alkali  Works  under  this  Act,  and  may  from  Time  to  Time 
remove  any  Inspector  so  appointed,  and  appoint  another 
Person  in  his  Place.  The  Board  of  Trade  may  also^  on 
Application  of  the  Inspector,  ftom  Time  to  Time  appoint 
and  remove  such  Sub-Inspector  or  Sub-Inspectors  as  the 
said  Board  may  deem  necessary  for  the  Purpose  of  carrying 
this  Act  into  effect.  Notice  of  the  Appointment  of  sa<£ 
Inspector  and  Sub-Inspectors  shall  be  published  in  the 
London  Gazettey  and  a  Copy  of  the  Gazette  shall  be  £vi- 
dence  of  the  Appointment  made. 

VIII.  No  Person  either  directly  or  indirectly  acting  or 
practising  as  a  Land  Agent,  or  directly  or  indirectly  en- 
gaged in  any  Manufacture,  or  interested  in  any  Patent  in 
or  according  to  which  the  Decomposition  of  Salt  or  the 
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Condensation  of  Muriatic  Acid  Gas  may  be  effected,  shall 
act  as  an  Inspector  or  Sub-Inspector  under  this  Act 

IX.  It  shall  be  the  Duty  of  every  Inspector  under  this  Duties  and 
Act  to  ascertain  from  Time  to  Time  that  all  the  Alkali  i^^^J; 
Works  are  carried  on  in  conformity  with  the  Provisions  of 
this  Act,  and  to  enforce  the  said  I'rovisions,  and  to  cause 
Notice  to  be  given  to  every  Owner  whose  Work  shall  be     • 
carried  on  in  contravention  of  this  Act  of  the  Commission 
of  such  Offence  as  soon  as  conveniently  may  be  after  the 
Commission  thereof;  and  with  a  view  to  the  Perform- 
ance of  that  Duty  he  or  any  Sub-Inspector  may  at  all 
reasonable  Times,  by  Day  and  by  Nignt,  without  giving 
previous  Notice,  but  so  as  not  to  interrupt  the  Process 
of  the  Manufacture,  enter  upon  and  inspect  any  Alkali 
Work,  and  examine  into  the  Efficiency  of  the  Condens- 
ing Apparatus,  and  the  Quantity  of  Muriatic  Acid  Gas 
condensed,  and  generally  into  all  Matters  and   Works 
tending  to  show  Compliance  or  Noncompliance  with  the 
Provisions  of  this  Act.    And  the  Owner  of  such  Works, 
upon  Demand  of  the  Inspector,  shall  within  a  reasonable 
Time  furnish  him  with  a  Plan,  to  be  kept  secret  by  such 
Inspector,  of  those  Parts  of  such  Works  m  which  the  De- 
composition of  Salt  or  other  Process  causing  the  Evolu- 
tion of  Muriatic  Acid  Gas  or  the  Condensation  thereof  is 
carried  on. 

It  shall  be  lawful  for  the  Inspector  or  any  Sub-Inspector 
under  his  Direction,  but  so  as  not  to  interfere  with  the 
Process  of  the  Manufacture,  to  apply  any  Tests  or  make 
any  Experiments  he  may  think  proper  for  the  Purpose  of 
ascertaining  the  Efficiency  of  the  Condensing  Apparatus, 
or  the  Quanti^  of  Gas  condensed ;  and  the  Owner  or 
Agent  of  the  Works  shall  be  deemed  to  be  guilty  of  an 
Offence  against  this  Act  unless  he  renders  to  the  said  In- 
spector or  Sub-Inspector  all  necessary  Facilities  for  their 
Entry,  Examination,  and  Testing. 

X.  Every  Inspector  and  Sub-Inspector  appointed  under  Saiarioi  of 
this  Act  shall  be  paid  such  Salary  as  may  be  determined  anJsub^ 
by  the  Board  of  Trade,  with  the  Consent  of  the  Commis-  lospecton. 
sioners  of  Her  Majesty's  Treasury. 

XI.  Every  Person  who  wilfully  obstructs  any  Inspector  General 
or  Sub-Inspector  in  the  Execution  of  this  Act,  and  every  o^^oi^ 
Owner  of  any  Alkali  Work  who  refuses  or  neglects  to  tionof  Act 
afford  to  the  Inspector  or  Sub-Inspector  the  Facilities  neces- 
sary for  making  any  Entry,  Inspection,  Examination,  or 
Testing  under  this  Act,  or  who  neglects  or  wilfully  violates 

any  Provision  of  this  Act,  for  the  Neglect  or  Violation  of 
which  no  other  Penalty  is  by  this  Act  imposed,  shall  be 
guilty  of  an  Offence  within  the  Meaning  ot  tliis  Act,  and 
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shall  for  everjr  such  Offence  incur  a  Penalty  not  exceeding 

Ten  Pounds. 
Inspector         XII.  The  inspector  shall,  on  or  before  the  First  Day  of 
topeportto   March  in  every  Year,  make  a  Report  in  Writing  to  the 
ment  Board  of  Trade  of  his  Proceedings  during  the  preceding 

Year,  and  a  Copy  of  such  Report  shall  be  laid  before  both 

Houses  of  Parliament. 


Power  to 
Owners  of 
Works  to 
make 
Special 
Bales. 


As  to  Bo- 
covery  of 
Penalties  in 
England 
for  other 
than 
Offences 
against  a 
Special 
Bule. 


Special  Rules. 

XIII.  The  Owner  of  any  Alkali  Work  may,  with  the 
Sanction  of  the  Board  of  Trade,  make,  alter,  or  repeal 
Special  Rules  for  the  Gruidance  of  such  of  his  Workmen  as 
are  employed  in  any  Process  causing  the  Evolution  of 
Muriatic  Acid  Gas,  or  whose  Duty  it  is  to  attend  to  the 
Apparatus  used  in  the  Condensation  of  that  Gas,  and  may 
annex  Penalties  to  any  Violation  of  such  Rules,  so  that  no 
Penalty  exceeds  Two  Pounds  for  any  One  Offence. 

A  printed  Copy  of  the  Special  Rules  in  force  in  any 
Alkali  Work  shall  be  given  by  the  Owner  of  the  Work  to 
every  Person  working  or  employed  in  or  about  that  Work 
affected  thereby. 

Penarties. 

XIV.  The  following  Regulations  shall  be  enacted  with 
respect  to  the  Recovery  in  J^jffand  of  Penalties  for  Offences 
other  than  Offences  against  a  Special  Rule : 

Every  such  Penalty  shall  be  recovered  by  Action  in  the 
County  Court  having  Jurisdiction  in  the  District  in 
which  the  Alkali  Works  are  situate  in  respect  of  which 
the  Penalty  arises : 

The  Action  shall  be  brought,  with  the  Sanction  of  the 
Board  of  Trade,  by  the  Inspector  appointed  under  this 
Act,  within  Three  Months  after  the  Commission  of  the 
Offence,  and  for  the  Purposes  of  such  Action  the 
Penalty  shall  be  deemed  to  be  a  Debt  due  to  such 
Inspector : 

The  Plaintiff  in  any  Action  for  a  Penalty  under  this  Act 
shall  be  presumed  to  be  the  Inspector  appointed  under 
this  Act,  until  the  contrary  is  proved  oy  the  Defend- 
ant: 

The  Court  may,  upon  the  Application  of  either  Party, 
appoint  a  Person  to  take  down  in  Writing  the  Evi- 
dence of  the  Witnesses,  and  may  award  to  that  Person 
such  Compensation  as  the  Court  thinks  just: 

The  Amount  of  Compensation  awarded  by  the  Judge 
shall  be  deemed  to  be  Costs  in  the  Cause : 

If  either  Party  in  any  Action  for  a  Penalty  under  this 
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Act  feels  aggrieved  bj  the  Decision  of  the  Court  in 
Point  of  Law,  or  on  the  Merits,  or  in  respect  of  the 
Admission  or  Rejection  of  any  Evidence,  he  may 
appeal  from  that  Decision  to  any  of  the  Superior 
Courts  of  Common  Law  at  Westminster : 

The  Appeal  shall  be  in  the  Form  of  a  Special  Case  to  be 
agreed  upon  by  both  Parties  or  their  Attomies,  and 
if  they  cannot  agree,  to  be  settled  by  the  Judge  of  the 
County  Court  upon  the  Application  of  the  Parties  or 
their  Attomies : 

The  Court  of  Appeal  may  draw  any  Inferences  from  the 
Facts  stated  in  the  Case  that  a  J  ury  might  draw  ftom 
Facts  stated  by  Witnesses : 

Subject  to  the  Provisions  of  this  Section,  all  the  Enact- 
ments, Rules,  and  Orders  relating  to  Proceedings  in 
Actions  in  County  Courts,  and  to  enforcing  Judgments 
in  Countv  Courts,  and  Appeals  from  Decisions  of  the 
County  Court  Judges,  and  to  the  Conditions  of  such 
Appeals,  and  to  the  Power  of  the  Superior  Courts  on 
sucn  Appeals,  shall  apply  to  an  Action  for  a  Penalty 
under  tnis  Act,  and  to  an  Appeal  from  such  Action, 
in  the  same  Manner  as  if  sucn  Action  and  Appeal  re- 
lated to  a  Matter  within  the  ordinary  Jurisdiction  of 
the  Court : 

Within  the  City  of  London  and  the  Liberties  thereof  the 
Sheriffs  Court,  established  by  a  Local  Act  passed  in 
the  Eleventli  Year  .of  the  Reign  of  Her  present  Ma- 
jesty, Chapter  Seventy-one,  intituled  An  Act  for  the 
more  easy  Recovery  of  Small  Debts  and  Demands 
within  the  City  of  London  and  the  Liberties  thereof 
shall  be  deemed  to  be  the  County  Court  having  Juris- 
diction in  the  Case. 

XV.  In  Scotland  any  Offence  under  this  Act,  with  the  ^^ 
Exception  of  Offences  against  a  Special  Rule,  shall  be  pro-  of  gBneni 
secuted  at  the  Instance  of  the  Inspector,  with  the  Sanction  Penaitieein 
of  the  Board  of  Trade,  before  the  Sheriff  or  Sheriff  Sub-  ^"^^""^ 
stitute  of  the  County  in  which  the  Offence  has  been  com- 
mitted, and  the  Sheriff  or  Sheriff  Substitute  having  Cog- 
nizance of  such  Offence  may  award  Costs  to  either  Party, 

and  may  sentence  the  Offender  to  Imprisonment  for  any 
Period  not  exceeding  Six  Months,  unless  the  Penalty  and 
Costs  be  previously  paid ;  and  any  Decision  or  Sentence 
of  such  Sneriff  or  Sheriff  Substitute  shall  be  subject  to 
Review  and  Appeal  according  to  Law. 

XVI.  In  Ireland  all  Penalties  incurred  under  this  Act,  ^^ 
with  the  Exception  of  Penalties  against  a  Special  Rule,  of  generui 
may  be  recovered  by  Civil  Bill  at  the  Instance  of  the  In-  Pen»ifiee 

J  J  in  Ireland. 
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spector,  with  the  Sanction  of  the  Board  of  Trade,  in  the 
Planner  and  with  the  Appeal  directed  by  an  Act  passed  in 
the  Fourteenth   and  Fineenth  Years  of  Her   Majesty, 
Chapter  Fifty-^seVen,  or  any  Act  or  Acts  amending  the 
Law  relating  to  Civil  Bills. 
AppUcation       XVII.  All  Penalties  recovered  nnder  this  Act,  except 
ties/^       in  respect  of  Offences  against  a  Special  Rule,  shall  be 
paid  into  the 'Receipt  of  Her  Majesty's  Exchequer  in  such 
Manner  as  the  Commissioners  of  the  Treasury  may  de- 
termine. 
As  to  XVIII.  All  Penalties  incurred  under  this  Act  in  respect 

S^naities  ^^  ^"7  Offence  against  a  Special  Rule  may  be  recovered 
forOfifenoea  summarily  in  England  and  Ireland  before  Two  or  more 
Smc^I  Justices;  as  to  England^  in  manner  directed  by  an  Act 
Rule.  passed  in  the  Session  holden  in  the  Eleventh  and  TwelfUi 

Years  of  the  Reign  of  Her  Majesty  Queen  Victoria^  Chapter 
Forty-three,  intituled  An  Act  to  facilitate  the  Performance 
of  the  Duties  of  Justices  of  the  Peace  out  of  Sessions  vnthin 
England  and  Wales  with  respect  to  summary  Cottvictions 
and  Ordersj  or  any  Act  amending  the  same ;  as  to  Ireland^ 
in  manner  directed  by  the  Act  passed  in  the  Session  holden 
in  the  Fourteenth  and  Fifteenth  Years  of  the  Reign  of  Her 
Majesty  Queen  Victoria^  Chapter  Ninety-three,  intituled 
An  Act  to  consolidate  and  amend  the  Acts  regulating  the 
Proceedings  of  Petty  Sessions^  and  Hie  Duties  of  Justices  of 
the  Peace  out  of  Quarter  Sessions^  in  Ireland,  or  any  Act 
amending  the  same ;  and  in  Scotland^  before  the  Sheriff  or 
Two  Justices,  in  manner  directed  by  ^The  Railways  Clauses 
Consolidation,  Scotland^  Act,  1845,'  with  respect  to  Penal- 
ties imposed  by  that  Act,  the  Recovery  of  which  is  not 
otherwise  provided  for. 
Term  of  XIX.  This  Act  shall  continue  in  force  to  the  First  Day 

of  July  One  thousand  eight  hundred  and  sixty-eight,  and 
no  longer. 
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